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IV  '  DEDICATION. 

urbanity  and  attention  to  the  youngest  counsel 
in  the  Court — the  true  marks  of  a  great  mind — 
which  operate  so  powerfully  to  make  your 
Lordship  beloved  by  the  Bar,  and  soften  the 
splendour  which  profound  knowledge,  high 
character  and  dignity,  shed  around  you. 
Your  Lordship  has  added  to  the  obligations, 
which  I  owe  to  you,  by  the  kind  manner  in 
which  you  have  granted  my  request. 

I  have  the  honour  to  be, 
MY  LORD, 

With  great  respect, 
Your  Lordship's  very  obedient, 
and  much  obliged  Servant, 


EDWARD  B.  SUGDEN. 


Lincohi's  Inn, 
i8th  Jinuary  i8ai. 


ADVERTISEMENT 


TO   THB 


THIRD    EDITION. 


Considerable  Additions  have  been  made 
to  the  Work,  and  all  the  cases  which  have 
occurred  since  the  publication  of  the  last 
Edition,  many  of  which  are  not  reported,  have 
been  inserted  in  the  present  Edition. 

Linccln^S'Inny 
18/A  January  1821. 


ADDENDA  ET  ERRATA : 


P&ge  d9»  line  14,  torpoKioer  read  interest. 

The  following  are  incorrect  References  to  the  Work  on  Purchases: 

Page  114,  note  {z\for  393  read  509. 

267,  (tt),  for  379  read  449. 

968,  («),  for  379  read  450. 


Page  381,  4th  line,  insert  in  before  vJiich. 
381,  7th  line,  insert  to  before  it. 

In  the  Case  of  Trovoer  v.  Knightly^  p.  93,  the  Vice-Chancellor 
held,  that  the  power  existed  over  the  entisety. 


PREFACE 


TO   THE 


FIRST   EDITION. 


■■aa 


Th£  subject  of  the  following  work  embraces 
a  Yery  large  portion  of  the  law  of  real  property. 
It  is  a  suhject  which  demands  and  must  attract 
the  Conveyancer's  peculiar  attention :  the  con- 
nection  and  jsymmetry  of  its  parts,  while  they 
excite  the  admiration  o£  the  Student,  will 
amply  repay  the  labour  which  the  study  of  it 
requires. 

As  a  work  upon  Powers  has  already  been 

* 

written,  which  has  arrived  to  a  second  edition, 
it  fliay  be  expected  that  some  reasons  should 
be  giren  for  presenting  the  profession  with  a 

new 


Vm  PREFACE. 

new  one.  Il  may  be  thought  to  be  a  sufficient 
reason  that  Mr.  Powell's  Essay  embraces  but  a 
partial  view  of  the  subject.  But  had  that  been 
the  only  objection  to  the  performance,  his  de- 
liciencies  might  have  been  supplied  without 
retittiding  his  steps.  The  execution,  however, 
of  what  Mr,  Powell  did  attempt  is  not  such  as 
to  invite  to  a  study  of  the  subject,  or  to  render 
his  work  practically  useful.  It  is  common  to 
meet  with  statements  of  facts,  occupying  many 
pages,  which  serve  only  to  confound  the  atten- 
tion, when  the  precise  point  decided  might  have 
been  expressed  in  the  same  number  of  lines. 
The  errors  in  law,  as  well  as  in  the  statement 
of  facts,  are  very  numerous,  and  in  few  in- 
stances, is  much  labour  of  research  exhibited. 
The  author  of  the  present  volume,  however, 
wishes  it  never  to  be  forgotten,  that  as  far  as 
Mr.  Powell  did  treat  of  the  learning,  he  was  the 
jirst  who  attempted  it. 

The  writer  deprecates  too  severe  an  examinar 
tion  of  his  work  from  the  preceding  observa- 
tions. 


PREFACE.  IX 

tioQS.  It  is  more  easy  to  criticise  the  works  pf 
others,  than  to  write  a  better  on  the  same  sub* 
jeet.  His  pretensions  to  notice  are,  that  it  has 
been  his  endestvour  to  exhaust  this  branch  of 
the  law :  an  independent  and  original  view  has 
been  taken  of  every  part  of  it ;  the  report  of 
every  case  has  been  anxiously  consulted ;  and 
much  labour  has  been  bestowed  in  examining 
reported  cases  with  the  Register's  books,  and 
searching  for  cases  not  in  print.  The  writer 
has  also  attempted  to  treat  of  this  abstruse  and 
intricate  learning  in  a  familiar  and  practical 
way,  to  avoid  burdensome  statements  of  cases^ 
and  to  introduce  the  points  decided  with  as 
much  brevity  as  appeared  to  be  consistent  with 
accuracy  and  perspicuity.  In  no  instance  has 
he  shrunk  from  the  consideration  of  the  dif- 
ficulties which  presented  themselves,  although, 
following  Bacon's  example,  he  has  directed  his 
endeavours  rather  to  open  the  law  upon  doubts, 
than  doubts  upon  the  law.  How  far  he  has 
succeeded  in  this  arduous  attempt,  it  is  for  the 
Profession  of  which  he  is  a  member  to  decide. 

He 
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He  has  in  common  with  others  to  plead  as  an 
excuse  for  any  inaccuracies  in  so  long  a  work, 
that  it  was  written  in  moments  snatched  from 
the  labours  of  his  profession,  with  few  oppor*- 
tunities  of  taking  a  continued^  and  connected 
view  of  the  subject. 


/ 
• 


CONTENTS. 


CHAPTER  I. 

OF     THE     KATURB     OF     POWERS     BEFORE    AND    SINCE 

TUB    STATUTE  OF  USES;    ANB  OF  THE   SUSPENSION, 

EXTINGUISHMENT,     AND      MERGER      OF      POWERS, 

I>£RIVIXG  THEIR  EFFECT  FROM  THE  STATUTE. 

Page 

Sect.  i.  Of  Powers  before  the  Statute        -        -  i 

Sect.  2.   Of  Powers  since  the  Statute          -        -  7 
Sect.  3-   Of  the  Scintilla  Juris  in  Releasees  to 

Uses  to  seroe  Estates  created  under 

Powers        -        -        -        -        -  11 
Sect.  4.   Of  the  several  Kinds  cf  Powers  deriving 

their  Effect  from  the  Statute  -        -  45 

I.  i^  Jppefidant  or  Appurtenant  '        -  46 
2.  Collateral  or  in  Gross        -        -  ib. 

II.  Simply  Collateral      -        -        -  47 
Sect.  5.   Of  the  Modes  by  which  Powers  may  be 

suspended^  extinguished^  and  merged  4 

I.  Powers  simply  Collateral        «        -  ib. 

II.  1.  Suspension  of  Powers  Appendant  50 
2.  Suspension  of  Powers  in  Gross  53 

III.  Extinguishment   of  Powers  Appen-^ 

dant       -        -        -        -^        -  54 

lY.  Extinguishment  tf  Powers  in  Gross  61 

V.  Cases  common  to  both  Powers  -  65 
VI.  Merger  qf  Powers  Appendant  or 

in  Gross          -        -        -        -  81 


Xll  CONTENTS. 


CHAP.       11. 
OF   THE    CREATION   OF    POWERS. 

P«g€ 

Sect.  i.  Of  the  Words  by  which  Poxvers  may  be 

created         -        -        -        -        •    97 

I.  fFhat  is  a  Pcwer  and  not  an  Interest    99 

II,  Where  Executors  are  invested  with 

a  Power  only  -        -        -        -  ^06 

III.  Where  a  Fenie  Covert  has  an  absolute 

Power  of  Disposition         -        "^113 

IV.  No  Solemnities  need  be  required  to 

the  Execution  of  a  Power  -  119 

Sect*  2.  Of  the  Instruments  by  which  Powers  may 

be  created       -        -        •        .  121 

I.  0/  the  Distinction  between  Deeds 

operating    by   Transmutation   of 
Possession,  and  those  which  do  not    ib. 

II.  Of  Powers  in  Common  Law  Convey- 

ances     -        -        -        -        -  126 

III.  Whether  Powers  in  Wills  operate 

under  the  Statute  of  Uses  -        -  1 34 

IV.  What  Seisin  to  serve  Powers  should 

be  raised  -  -  .  -  13^ 
Sect.  3.  Of  the  Objects  for  which  a  Power  may  be 

created  -----  143 
Sect.  4.  Of  the  Effect  of  the  Creation  of  Powers     147 

I.  On  the  Estates  limited  in  the  Instru- 

ments creating  them  -        -    ib. 

II.  On  previous  Dispositions       -        -  151 


CONTENTS.  XIIl 


CHAP.  III. 

BY  WHOM   POWERS   MAY  BE  EXECUTED. 

Page 

Sect.  i.  Of  the  Legal  Capacity  of  the  Donee       -  154 

I.  Married  Women     -        -        -        -    ib. 

II.  Infants         -        -        -        -        •  i^g 

Sect.  2.  Of  the  Words  of  the  Instrument  creating 

the  Pozccf*      -----  162 

I.  Where  Powers  to  several  survive       -   .ib. 

II.'  Where  a  Donee  shall  be  intplied         -  167 

CHAP.  IV. 

OP  THE  TRANSFER  OF  POWERS. 

Sect.  1 .  Cff  the  Transfer  or  Delegation  by  the  Act 

of  the  Donee  -        -        -        -        -  174 

Sect.  2.  Of  the  Transfer  or  Delegation  by  Acts  of 

Parliament f  and  the  Act  of  Law        -  1 78 

CHAP,  V. 

OF  THE  EXECUTION  OF  POWERS. 

Sect.  1.  Of  the  EMCUtion  of  Powers,  particularly 

with  reference  to  the  Statute  of  Uses  -  1 89 
Sect.  -2.   Of  the  Instrument  by  which  a  Power  may 

be  executed     -----  207 
Sect.  3.   Of  the  CompliancemthConditions  annexed 

to  a  Power     -        -        -        .        -  209 
I.  Where  a  particular  Instrument  is  re- 
quired        -        •        -        -        -  214 


XIV  CONTENTS. 

Page 

II.  A  particular  mode  of  Execution       -  232 

III.  Conditions  not  relating  to  the  Instru- 

ment       -----  261 
Sect.  4.  Of  the  Time  at  which  a  Power  may  be 

executed,  and  of  particd  E3:ecutums .    -  270 
T.  At  what  Time        -         -        -         -     ib. 
II.  Where  repeatedly  -        -         -        -  278 
Sect.  5.  What  amounts  to  the  execution  of  a  Power, 

where  the  Donee  has  not  an  Interest  in  the 
Estate,  and  the  Poiccr  is  not  referred  to    282 
Sect.  6.  What  amounts  to  the  Execution  of  a  Power, 

where  the  Donee  has  an  Interest  in  the 
Estate -  294 

I.  Where  the  Estate  is  conveyed  generally    ib. 

II.  Where  the  Power  is  exercised,  and 

also  the  Estate  is  conveyed    -        -  303 
Sect.  7.  Of  the  Qualification  which  m€^  be  annexed 

to  the  Execution  of  Powers   by  the 
Donees  thereof        -        -        -        -  310 
And  therein  of  Powers  of  Revocation. 
Sect.  8.  Of  the  Effect  of  the  Execution  of  a  Power  326 
•  I.    As  to  the  Instrument     -         -         -     ib. 

II.  As  to  the  Estates  created        -        -  331 

III,  As  to  the  Estates  in  the  Settlement  -  356 

1.  A  Power  of  Revocation  -        -  337 

2.  A  Power  of  Appointment  ^withremaitt'^ 

ders  in  default  of  Appomtsnent       -    ib. 
3t  Powers  of  Leasing,  Sfc.  -        -  346 

1 .  -With,  reference  to  tie  Estates  in 

the  Deed  creating  tie  Power    -    ib. 

2.  In  regard  to  each  other       -        -  342 


CONTENTS.  XV 


CHAP.  VI. 

OF    EQUITABLE    RELIEF    IN    FAVOUR   OF    DEFECTIVE 

EXECUTIONS   OF    POWERS. 

Pa«e 

Sect.    i.  Of  this  Relief  where  there  is  a  merito- 
rious consideration  in  the  Aj^ntee       344 

I.  Infaoour  of  whom       -        -        -  347 

II.  In  respect  of  the  Defect  in  the  Ap- 

pointment -        -        -        -  35^ 

III.  In  regard  to  the  Ol^ect  of  the  Power  370 
And  therein  of  Potwersif  Leasing. 
Sect.  2.   Of  this  rdief  where  there  is  no  merito- 
rious Consideration  in  the  Appointee    -  277 
I.    In  Cases  if  Frauds  Accident ,  or  Dis^ 

ability      -         -        -        -         -    ib. 

II.  In  Cases  of  Eiection  end  Satisfaction  380 

Sect.  3-   Cf  Norhtxecution     -        -        -        -    392 

Distinction  between  mere  Powers  and 
Powers  in  the  nature  of  Trusts      -  393 

CHAP.  VII. 

OF    It£X.I£F    AGAINST    THE    ACTUAL    EXECUTION 

OF    POWERS. 

Sect.  1  -   Qf  void  Executions  by  the  general  Rule 

ofLato 399 

Sect.  2.    Of  void  Executions  in  Equity  only         -  403 


XVI  CONTENTS. 

CHAP.   VIII. 

OF    RELIEF   AGAINST    POWERS. 

Pag« 

Sect.  i.  Of  the  Relief  afforded  by  the  27  Eliz. 

c.  4,  against  Powers  of  Revocation   -    415 
Sect.  2.  Of  the  Person  who  may  claim  the  Relief  420 

CHAR     IX. 
OF  the  estates  which  may  be  created  under 

POWERS  OF  APPOINTMENT  ;   ANIX  OP  LIMITATIONS 
IN  DEFAULT  OF  APPOINTMENT. 

Sect.  1.  What  Estates  may  be  created  in  point  of 

Perpetuity     -        -        -        -         -  428 

I.    Under  original  Instruments  -         -    ib. 

IL    Under  the  Execution  of  Powers    -  432 
Sect.  2.  Of  the  Construction  of  Powers  in  general  437 

I.  What  Estates  may  be  created         -    ib. 

II.  7%e  Construction  of  Limitations  in 

Instruments  executing  Powers    -  468 
III.  What  Acts  Powers  in  general  au- 
thorise    -----  472 
Sect.  3.  Where  an  exclusive  Appointment  is  autho- 

rised       ----..  481 
I.    Where  it  is  not  authorised      -        -    ib. 
IL  Where  it  is  authorised   -        -         -  482 
Sect.  4.  What  is  deemed  an  illusory  Appointment  -  488 
Sect.  5.  Of  the  Construction  of  a  Power  to  ap- 
point to  Children    - 

I.  To  whom  an  Appointment  may  be  made    ib. 

II.  i^  what  manner  the  Fund  may  be 

settled 513 

Sect.  6.  Of  the  Construction  if  a  Power  to  appoint 

to  Relations  -        -        -        -        -518 


CONTENTS.  XVli 

J.    The  Extent  of  the  Words  Relatiofis, 

Kindredf^c.  -        -        -        -  518 
II.  To  whom  an  Jppointment  niay  be 

made  -  -  -  -  -  524 
Sjcct.  7,  Of  Powers  to  Jointure  -  -  .  525 
Sect.  8.   Of  the  Effect  of  an  excemve  Execution      533 

I.   Excess  in  the  Objects    -        -        -    ib* 

II.  Excess  in  the  Quantity  of  Interest     549 

III.  Excess  in  the  Ctmditions  imposed        554 
Sect.  9.   Hcfw  Estates  go  in  Default  of  or  where 

there  is  a  bad  Jppointment  -  556 

I.    Particular  Cases  on  Limitations  in 

Default  of  Jppointment      -        -    ib. 

II.  How  Estates  go  where  the  Jppoint- 

ment is  bad       .        -        .        .  565 

CHAP.  X. 

OF   POWERS   TO    LEASE. 

Sect.  1  •   Of  the  General  Rules  of  Construction 

applicable  to  this  Power   -        -        -  566 
Sect.  2.    What  may  be  demised  under  different 

Powers 569 

Sect-  3-  What  term  may  be  granted  -        -        -  582 

I.    Leases  in  Possession  only      -        <^    ib. 
n.   Leases  in  Reva^sion     -        -        -  583 

III.  Concurrent  Leases       .        -        -  595 

IV.  Leasts  for  Lives  ...  603 
Sect.  4.   Of  the  rent  to  be  reseroed    ...  605 

I.  Of  the  Quantum  -        -        •        -    ib. 

II.  Of  the  form  of  the  Reservation       -  613 
Sect.  5.  Of  the  Caoenants  and  Conditions  to  be  ob- 
served -        -        -        -        -        -  625 

b 


XVIU  CONTENTS. 

APPENDIX  OF  MS.  CASES,  &c. 

Page 

No.  1.  Case  in  the  Reign  of  Henry  the  7th  -  637 
No.  2.  Roper  v.  HaU^ax  -  -  -  -  641 
No.  3.  HeU  \.  Bond  -----  664 
No.  4.  JVilUams  v.  Carter  -  -  -  -  669 
JSTo.    5.  Appointment  and  Release  to  Uses  to  bar 

Dower      -        -        -        -        -        -  671 

No.    6.  »^n;grA*  V.  JVakefield— Certificates  of  the 

Judges  -  -  V  -  -  -  -  675^ 
-  No.  7.  Tempest  v.  A^r^iVie  -  -  -  .  g^g 
No.  8.  Wallop  V.  Zorrf  Portsmouth  -  -  .  figo 
No.  9.  J'or  V.  Gre^^  -  -  -  -  -  684 
No.  1 0.  Earl  of  Cardigan  v.  Montagu  -  -  690 
No.  11.  Daniel  v.  Goodxvin  .  -  -  -  yoi 
No.  12.  Mansell  Y.  Price  -        -*       -        -  702 

No.  13.  Lord  Almnlejfs  Observations  on  Hi/Is  v. 

Downion  .  -  .  -  .  704 
No.  14.  ZeacA  V.  Campbell  -  .  -  .  706 
No.  1 5.  Lane  v.  Tiny  -----  709 
No.  16.  ^/eyn  V.  Bekhier  -  -  -  .  71Q 
No.  17.  Scroggs  V.  Scroggs  -  -  -  -  711 
No.  18.  Phdp  V.  Hay  -----  713 
No.  19.  Roberts  y.  Dizwell  -  -  -  -  717 
No.  20.  Newport  v.  Savage  -  -  -  -  718 
No.  21.  Read  v.  iSKoa?     -        -        -        -        -  720 

INDEX 723 


INDEX   TO    CASES 


CITED  OR  INTRODUCED. 


Ndte^  «<  vJ*  follows  the  name  of  die  plaintiff;  <<  and,"  the  name  of 
the  defendant. 

The  Cases  printed  in  italics  are  either  cited  or  stated  from  MSS ;  or 
have  been  examined  with  the  register's  books,  or  searched  for 
without  success. 


A. 

Abbot  r.  Burtsa 
Abel «.  Heatkcote 
Ahrakatt  and  Lloyd 
Abarrow  and  Bennet 


-  -  473 

-  -  140 

285,  386, 

«93 
Aclom  and  Vanderzee    150,  327, 

328,  489,  561 

-  -    -  352 

-  3i»,  321 

-  a37»  350 

-  .    -  399 

-  -    -  115 
•    *    -  106 

-  -  ^^^^(^ 


Acton  and  Brian  - 
Adams  v.  Adams  - 
Addy  r-  Grix  -  - 
Adney  r.  Field 
Agtular  ▼.  L»ousada 
Aiuabie  v.  Rice  - 
ABnny*8  case  -  - 
Aldberoogh  (LfOrd)  and  Strat- 
ford -  -  352,  370,  374»  378 
Alexander  r.  Alexander  175,  335, 
482,  4Se^  500,  514,  517 
AImi  r.  Bdchier  -  .  -  *  407 
Alford  V*  Alford  -  -  359,  362 
Allanson  r.  Clitherow  -  .  526 
AOc&scase-     -     -    -    -    .  563 


Pige 

AJsop  r.  Pine  -----  604 
Alwaters  w.  Bird  -  -  -  -  264 
Ambjt;.  Gower     -    .     -    -  394 

Ancaster  (Duke  of)  and  Earl 
Tyrconnel  450,  527,  529,  531, 

53a 
Anderson  r.  Dawson  -     116,  216 
Andrea)  and  Maddison    289,  293, 
394>  298,  482,  496,  508,  559 
Andrew  and  Manning    -    17,  19 
Andrews^s  case      -    -    -    -  136 

Andrews  v.  Emmott  284,  286,  292. 
Andrews  and  MaUison     *    -  507 
Andrews  v.  Waller    -     354,  357 
Annandale  (Marchioness  of) 
r,  Harris  ------  401 

Annas  and  Danne       -    .    -  264 
Anonymous  (Mo.  45.  pi.  138)  127 
(Mo.  608)    -    -    -     12,97 
(Mo- 612)    -    -    -    -     52 

(Dyer  283,  a.  pi.  30)  -   177 

-  (Dyer,  3H»a.  pJ-97)     220 
^  (Dyer,37i,b.pl.3)  165,169 
b  2 


I^DEX    TO    CASES. 


Page 

Anonymous  (Dall.  58,  pi.  5)   100 
(2  Leon.  220,  pi.  276)    164 

168,  272 
— (3Leon.7iypl.io8,4Leon. 
41,  pi.  no)    99,  101,  103,  4i6 
—  (1  Cha.  Ca.  241)    319,  321 
— *  (2  Freem.  224) 


(1  P.  Will.  327) 
(Glib.   £q.  Kep. 


248*  37 1» 
224 


15) 


520 
382, 

390 
378 
338 


(Bunb.  53)  -  -  -  - 
(2  Kel.  C.  C.  6) .  101 1 
(1    Stran.  .584)    143,  320, 

321 

(Lofft.  71)    -     -    -    -     61 

Anonymous  (Excheq.  1 806  }     2  73 
Anscombe  and  Baker      -    -  141 
Anson  and  Tudor  -     -     349,  354 
Antrim  (Lord)  v.  Duke   of 

Buckingham  -    -    -     156, 583 
Antrobus  and  Morrice    -     -  610 
Archer*s  case   .    -    ...    27 
Ardesoife  v.  Bennett  -     382,  389 
Arnold  r.  Bedford      -     *    "  S^^Q 
Arthur  and  Warren  -    -    -  1 77 
Arundel  r.  Philpot      •     262,  392 
-^—  (Lord)  V.  Earl  of  Pem- 
broke-    ------  447 

Ascot  and  BloekviU     21^9  237, 

380 
Ascough  and  Evans    - 
Ashdown  and  Stileman 
Ashe  and  Hatter  -    - 
Ashton  and  Smith  -    - 
Askew  and  Carey  -    - 
Astley  and  Evens  -     - 
Aston  and  Culpepper 
Astry  r.  Astry 


5981  599 

-  -  422 

'  -  589 
349»  367 
386,  387 

-  -  430 

-  .  367 

-  .'489 
Atkins  nod  Essex  •      1 15,  >n.  1 16 


Ptgc 

Attorney-General  and  Doyley 

175*521 
r.  Gleg    -----  163 

—  r.  Gradyll     -    -    -51,174 

r.  Hamilton  -    -    -    -  474 

v.  Countess  of  Portland  589 

r.  Rye     -    .    -    -    -213 

V.  Scott 176 

andThnixton    -    -    -211 

n.  Vigor  -----  287 

-: —  V.  Ward  -  -  -  -  ^6^ 
Attwaters  v.  Birt  -  264,  320,  321 
Auby  v.  Doyl  -----  394 
Audley  r.  Audley  -    -    -    -  615 

—  and  Gee  -  -  -  544,  546 
Austin  V.  Austin  -  •  -  -  482 
Awdley's  (Lord)  case  -  -  -  221 
Awsiter  and  Dyer      -    .    .  207 


B. 


Backs  and  Wilkes      ...  305 
Bacon  and  Mac  Leroth  284,  522 


-  V.  Waller 


-  589 

-  408,  n. 

-  -  573 

-  -  137 

-  -  33C 
.  .  HI 

-  .  482 

354*355 

-  -  510 

•    -    99 

-  .  424 

-  -  266 
Bakinglass  and  Temple  371,  374 

(Lady)  and  Tristram    -  57a 


Bagnal  and  Dawnitig  - 

Bagot  V.  Oughton  -  - 

Ba|^shaw  v.  Spencer  - 

Bainton  t>.  Ward    -  - 

Baker  v.  Anscombe  - 

—  r.  Barrett      -  - 

— -—  and  Smith     -  - 


Baldwin  v.  Carver  - 
Baldwin  v.  PiJe  - 
Ball  V.  Bumford  - 
and  Forbes   • 


Bampfield  and  Popham 
Banks  r.  Brown     -    - 
and  Mills      -    - 


and  Wright  - 


Atkinson  and  Ellis 

and  Grayson      212,  n« 


522 
116 

260 


Attorney-General   and  Bar- 

rington    -    -    -    -  1.    -  107 

V.  Bartlett    •    -  -  220,  n. 

—  r.  Berryman      -  -    -  175 

r.  Buckland  -    -  -    -  520 

— — r.  Bardet      -    *  -    -  213 


-  136 

-  573 
-478 

-  509 

-  99 
348 

479 


Barbe,  (St.)  and  White  - 
Barford  v.  Street  •    -    -    - 
Barker  V.  Hill  -    ,    •    •    - 
Barnard  and  Sitwell   -    -    - 
Barnard  and  Sprange      235,  237 
Barnes's  case  (Hob.)    -    -  35^  164 
Barnes's  case,  or  Barnes  and 

Howell     -    •  .-107^108,164 
Barnett  and  Van   -    •    -    -  217 


I39DEX    TO    CAkBS* 


Pag 

Btrmtoa  and  Stackhouse     •  342 
Bairett  and  Baker     •    -    -  482 
BBrrington  v.  Attomej-6e« 
nenu  -------  107 

(Lord)  and  Freke    -    -  143 

BuTow  and  Crompe  -    501,5151 

543.548 
Bartlet  v.  Ramsden    •    -    -  330 
Bartlett  and  Attorney-Gene- 
ral-   ------  220,  n. 

Barton  and  Buckland     105,  384, 

aga 
Barton's  case    •    -    «    -    •    34 
Barry  and  Brodie  -    -    -    -  390 

Baisett  and  Upton     •    -    -  420 
Bassett's  case    -----  613 

BaU  ami  Kenxvorthy  446, 448,484 


-  266 

212,378,379 

-  -     -  336 
572,604,  610 

-  383,390 


Batftnan  r.  Davis  - 
Bath  r.  Montague 
Bathurst  and  Pack 
Baogh  V.  Haynea  - 

and  Ward 

Bax  r.  Whitbread  489,  491,  497 
Baxter  v.  Dyer  -  -  -  -  282 
Bayley  and  Ifarkness  -    -    -  282 

V,  VVarburton      -     155,  156 

and  Earl  of  Uxbridge  66, 31 5 

Bayne  and  Pocklington  481, 489, 

Baynea  v.  Belson  -  -  122,  584 
Bealev.  Beale  341,414,510,512 
— —  and  Jones  -  -  -  -  519 
Beane  and  Ithell  -  -  -  -  348 
Beard  v.  Westcott  29  n.  432, 547 
Bcaiifpy'»  (Lady)  case  -  -  359 
Beaiiliea  v.  Lord  Cardigan  *  389 
Beanmoot  and  Nedham  -    -  421 

and  Rich  •    -  156,  157, 191 

Beckett's  case  311,313,316,  317, 

318,  321 
Bedcwith,  and  Ludlow  -  -  618 
Bedford  and  Arnold  -  -  -  519 
—  and  Carr  500,  521,  522,  524 
Bdekier  and  Aleyn      -    -    -  407 

Bdiv.  Hyde 114 

and  Scott      -    -    -    -  424 

BdsoD  and  Baynea  •  122,  584 
Bennett  i;.  Abungow  285, 286, 293 
Baoet  and  Ardesoife      382^  389 


Bennet  r.  Davis    - 
V.  Honywood 


XXV 

Page 

-  -     84 

-  -  534 

-    -    79 

169, 173: 
.  .  80 
584,.  596 


Benson  v,  Hodsun 
Bentham  r.  Wiltshire 
Bemey  and  West  - 
Berry  v.  Riche 
Berryman  and  Attorney- Ge- 
neral -------  175. 

Bessie  and  Harris  -  -  228,  456 
Best  and  Stratton  -  •  385,  4% 
Bettison  and  Doe    606,  608,  612, 

633 
Beverley's  case      »    .    -    -  402 

Bevil  V.  Rich 485. 

Bibell  V.  Dringhouse  -     -     -  299 

Bickerstaffe  and  Goring  •    -  301 

Biggott  V.  Smyth  -    -    .     «     27 

Biles  and  Spring      3O3,  483,  518- 

BilHng  V,  Earl  pfMacde^ld  365 

Billingsley  o.  Wells     -    -    -  512 

Birch  V.  Wade  -----  395. 

Bird.     See  Birt. 

Bird  r.  Christopher    -    -    -    67 

Bird  and  Doe   -----  285 

Birde  r.  Stride      -     *    -    -212^ 

Birt  and  Atwaters    264,  320,  321 

Bixby  V,  Eley  -----  348"* 

Blacicet  and  Savile  61, 62, 64,  67, 

76 

Blackmore  and  Langstone   -  509^ 
Blackston  and  Lavender  417,  423, 

425 
Blake  V.  Bunbury  -  -  -  -  284 
and  Clarke  -  -  -  .  5i(> 
v.  Marnell  -  296,  299,  448 
Blakeman  and  Hovey  117^  11& 
Blamire  and  the  Mayor,  &c. 

*of  Carlisle     -----    57 
Blandford  (Marchioness  of)  v. 
Duchess  of  MarU>orough  363, 

52a 
Blanfrey  (Lady)  and  Sarth  348,361 
Blantem  and  Collins   -    400, 404 
Blith's  case  ---•.-155 
Blockvill  V.  Ascot    212,  237,  380 


Blore  o.  Sutton 
Blount  and  Foone  -    - 
Boddiogton  and  Witts 
Boehm  and  Trafford  - 

b3 


360,  364^ 

-  -  165, 

-  -  39»- 

'   "  44aL 


xxa 


INDEX    TO    CASESr 


Page 

Boen  aad  Yates     -    -    40a,  403 
Bond  and  Hele  g8,  ^1 2, 31 4, 3 1 7,  n. 

318,  331 
Booth  and  Ward  -  -  -  -  377 
Bosworth  V,  Farrasxd  •  -  -  340 
Bovey  v.  Smith  -  -  279, 454 
Bovies'(Sir  Ralph)  case  •  -  422 
Boughton  v^  Boughton 

387,  388,  n. 
-i —  V,  Sandelanda  -  -  -  300 
Bould  V.  Winston  •  .  «  -  34 
Boulton  and  Breers  or  Briers  456 
Bowles  V.  Bowles  -  •  -  -  510 
Bowman  and  Dobbins  89,  93^  94 

138*  301 

V.  Matthews  -    •    -    .  267 

Boycot  V.  Cotton  -    -    -  '  -  479 
Boyle  V.  Bishop  ef  Peterbo- 

borough  -  -  467*  509*  557 
Bradbuiy  v.  Hunter  -  -  -  359 
^_  V.  Wright  -  -  -  •  528 
Bradley  v.  Bradley     -    348^  357 

V.  Westcott    103,  105,  28^; 

292 
Bradstreet  and  Shannon  360,  364 

365*  376,  378,  59«,^4>  616 
Bramhall  v,  Hdl  •  -  -^  -  158 
Brandon  V.  Robinson  *  *  113 
Brand's  case  -  -  •  -  •  395 
Breers.  See  Briers 
Brent's  case  -  -  -  -  12,  14 
Brereton  v.  Brereton  •  -  -  266 
Brett  and  Stribblehill  -  -  412 
Brewer  and  Kin^  -  -  -  •  425 
Brewster  v.  Kitchen  -  *  -  528 
Brian  v.  Acto»  .  *  •  .  352 
Brice  v»  Smith  .  .  -^  .  350 
Briers  or  Breera  v.  Boulton  -  456 
Biigham  and  GoodhiH  81,  83,  84, 
87^88,94,95,  120,  150 
Bristow  V.  Warde    1 75,  385^  460 

497f  50iy  5>4»  5157  538,  5^5 
Britain  and  Doe    «    *    •    •    61 

Broadhurst  and  Butricke     -  389 

Broadmead  v.  Wood  •    -    -  511 

Brodie  v.  Barry    -    -    -    -  390 

Bromehill  and  Cooke      -     *    54 

Bromley  and  Henfree     -    -  400 

Brookman  v.  Hales     -    299,  301 


page 

Broom  and  Longmore    398,  500 

Broughton  V.  Langley    -    -  137 
Brown  and  Banks      •    -    -  573 

and  Chapman    -    -    -  537 

— ' —  and  Herring       63,  69,  229 

23a 
V.  Higgs  394,  395, 396,  397 

488 
V.Jones  -  -  *  421, 422 
— —  and  Langley  -  -  309^  314 
Brown  v.  Like  -  -  -  118,  ilg 
Brown  and  OUara  -  -  -p  289 
and  Parry  -  -  -  -  552 
T?.  Nisbett  -  279,  311,  548 
and  Tenant  -  »  •  .  169 
U.Taylor  -  -  295,447 
andWareham  -  -  -  47S 
Briice  (Lady)  and  Countess 

of  Oxford 369^ 

Brudenell  v.  Elwes,  31 1, 501,  506 

509*  538,  54«>  54* 
BruRsdeA  v.  Woohridge  521,  524 

Brydges  v.  Brydges  -    -    -  *37 

Buckeridge  v,  Ingram     -    •  387 

and  Long     -    •    -    •  128* 

Buckhurst's  (Lord)  case  -    •  22& 

Buckingham  (Duke  of)  and 

Lord  Antrim  -  -  156, 583 
Buckland  and  Attorney-Ge* 

neral  ----•-•  520 

V.  Barton  -     105,  284,  292: 

Buckley  and  Earl  of  Stafibrd  97 


Buckmaster  v.  Harrop 
Buckworth  v.  TbirkeU 
Bulkeley  and  Ren 
Bull  o.  vardy  •  •  » 
Bulks  and  Watts  •*  • 
Bullev  and  Mortlock  - 


-  -  335 

-  338,  n. 

-  56,57 
39^1396 

-  -  349^ 

9«i  352» 
360 

.    .41* 

-  -  44a 

-  -  4*1 


BuUer  v.  Waterhouse 
BuUoek  V.  Fladgate  - 

V.  Sadlier     -    • 

«— v.Thorne     32,^65^68,  279 

419 
Bulpin  V.  Clarke  -    -    •   288,  n. 

Bumford  and  Ball      -    -    ..  424 

Bunbury  and  Blaj^e   -    •    -  284 

Bunting  v.  Lepingwell    -    •  333 


INDEX    TO    CASES. 


xxm 


P«gc 

Bdrchett  and  Durdant  -  136 
Burdet  and  Attorney-Ge- 
neral -...---  213 
Btirgis  and  Rawlins  -  1529  n.  153 
Burg's  (La^)  case  -  -'  -  062 
Surges  r.  Mawbey     -    327,  3f>i 

393 
369 

70 

374 

554 


Bulges*  r.  Wheate  -  -  - 
Burgoine  t7.  Fox  -  -  •  - 
Burund  and  Bushell  -  -  - 
Burleigh  and  Holt     .    -    - 

V.  Pearson    -  515,  517, 

Burlbgton    (Earl    of)    and 

Lady  Clifford  - 
Bnmabay  v.  Griffin 
Burnet  v.  Helgrave 
— ^-.  V.  Mann  -  - 
Burrell  and  Burrell 
^—  IT.  Crutchley 
Burrough's  case  - 
Burton  and  Abbot 
and  Keates  - 


348,363 

-  -  115 

-  -  328 
156,  324 

-  -485 

-  -  533 

-  .  362 

-  89,94 

-  -  173 


-    -    215, 


151 
163 

70 
311 


Bory  and  Osbrey  • 
Bunr  and  Peyton  - 
Buuell  r.  Burland 

v.  Bushell 

Butcher  r.  Butcher,  404, 467, 490 

494>  501  f  557 

. and  Doe 5^8 

Butler  and  Falkner    -     328,  518 

and  Moore  -     -    -    -  382 

V.  Mulvihill  .    -    -    -  402 

and  Salter    -  I95>n.  196  n. 

V.  Stratton    -    -    -    -  523 

Biitrickeo.  Broadhurst  -    -  389 


C. 


Cadogan  and  Sloane    -  330,  291 

302 

(Lord)  and  Wright      -  158 

CalTert  and  Doe  -  -  S50>  594 
Caidden  (Lord)  and  Garrick  522 
Camelford  (Lord)  and  Smith  149 

39if  497>  50^,  S^Sf  563,  538 

Campb^  and  Smith  -    -    -  5^0 
t. Sandys-    -    195, »•  4^ 


Page 

Campbell  v.  Leach    398,  360,  364 

3^5*  373,  550>  576,n.  577, 

580,  581, 591,  593, 606, 613, 

618,  622,  634,  630 

Campion  v.  Thorpe    -    -    -  578 

Capel  and  Kirkpatrick    -    60,  n. 

Cardigan  (Lord)  and  Beaulieu 

389 
Cardigan    (Earl)    v.    Montague 

31 1,  569, 580, 595, 608, 613, 

618,  619,  620,  631,  632,  633 

Carv  V.  Ashsu)  -    -    -    386,  387 

Carlisle  (Mayor,  &c.  of)   v. 

Blamire  ------    57 

Carr  v.  Bedford  -  500,  521,  523^ 

524 
——-and  Smith  -    -    -    -    402 

Carroll  and  Savage  -    391,  394^ 

511 
Carter  r.  Carter  -  332, 356,  360^ 

479 
and  Hall      -    -    -    -  479 

and  Williams     -    -    -  143 

Carver  and  Baldwin  -    -    -  51a 

Carvill  v.  Carvill   -    -    -    -  394 

Casson  v.  Dade     -    -    -    -  233 

Casterton  v.  Sutherland  441,  467, 

560 

Caswall  (Ex  parte)  284, 390, 293 

Cator  and  Goodright     -     51,5a 

Cavan  (Lady)  and  Doe  215,  594 

(Lady)  f.  Pultney     -  390 

Cave  r.  Holford    -    -    -    -  33a 

Cavendish  (Lord  George)  and 

Duke  of  Devonshire  436,514 

and  Doe  -    -    -  384,  547 

Cazenove  and  Hall    -  -    -  591 

Chadwick  v.  Doleman  412,51  o. 

Chamberlain  and  Cox  84,  269, 

304,  305,  307,  339 
Champemon  'O.  Champemon  52^ 

Chtfpman  r.  Brown     -    -    -  537 

v.  Emery  -    -    -    421,  426- 

V.  Gibson     347,  349,  354» 

355,  356 
and  Peat  -  -  -  -  46^ 
Chapel  V.  Whitlock  -  -  -  45^ 
Chester  (Bishop  of) v.  Freeman  598- 

b4 


Xitir 


IND£X    TO    CASSS. 


Page 

Chclmondley  (Lord)  t.  Lard 

CUnion  .-•-.-  no 
Christopher  and  Bird  .  .  67 
Chudleigh'8  case    19,  24,  27,  369 

Churchill  v.  Diblen     156,  284,  n. 
Churchman  v.  Harvey   348,  451, 

453 


Page 

Collins  V.  Blantem     -    400, 404 

and  Hinde    •    •    -    -  421 

and  White    -    -    .  534,  n. 

Collyer  and  Fox  ^95^  59^t  ^^  ^^ 


Chute's  (Dorothy) 
V,  Rich    -    • 


Civil  V, 

Clare  and  Crossley    • 

Clarke  v.  Blake 

and  Bulpin 

and  Doe  • 

V.  Periam 

V.  Philips 

V.  Pistor  • 

V.  Turner 


•  122 
-489 

-  519 

-  510 
2889  n. 

-  510 

*  401 

-  63 
.  116 

-  500 


Clarkson  v.  Lord  Scarborough  365 

Clayton's  case  .    -    •    -    -  589 

Clere's  (Sir  Edward)  case  82, 83, 

85,  87,  88,  282,  295,  296, 

a97»  470 
Clerk  r.  Nettleship    -    -    -  424 

—  V.  PyWell      .    -    -    63,  n. 
Clayton  and  Whiskon     -    -    99 
Clifford  (Lady)  v.  Earl  of  Bur- 
lington    •    -    •    •    348, 363 

— —  and  Piobert  •  .  -  -  480 
Clinton  and  Palk  •  -  -  -  478 
Clinton  (Lord J  and  Lord  Choi' 

numdeky-    -    -    •    -    -  110 
Clinton  v,  Seymour   -    -    -  471 

—  V.  fFiUw-  -  -  -  -115 
Clitherow  and  Allanson  -  •  526 
Clough  and  Jones  226,  233,  394 
Cockbum  and  Daubeny  407, 408 
Cockell  and  Rich  1 15,  330,  382 
CoghiU  and  Hoknes     302^  336, 

350f  393 
Coke  and  Earl  of  TankenriUe  66, 

444»  4^1 
Coke's  (Sir  Edward)  case  -  184 
Cole  and  Higham  •  .  •  •  589 
■    I     V.  Robbins    •    -    -    •  402 

V.  Wade    •     177, 521,  524 

Coleman  «.  Seymour  151, 489,513 
CoUeit  r.  Hooper .    •    -    .  569 


Colman  and  Cruwys 

Colstqp  r,  Gardner 
Coltman  and  Dolin 
CoUon  V.  HosJdns  - 
Colton  V.  Newland 


39^.  53«f 

5«4 

319*  33 » 

-    -  4«5 
-    -  160 

•  160,  n. 


i75i 


Colvile  r.  Parker     421,  422,  426 

177 

396 
108 

137 


Combes's  case  -  -  - 
Commons  v.  Marshall 
Compton  and  Paul  - 
—  and  Yates  -  - 
Comyns  and  Robinson 
Conway  and  Lord  W^alpole  -  148 
Conway's  (Lord)  case      249,  556 


107, 


Cook  V.  Duckenfield  - 

V.  Parsons    -  - 

Cooke  V.  Bromdiill  - 
—  V*  Farrand  -  t 
——  and  Ogle  -  ^ 
Cooper  V.  Denne  -  - 
V.  Forbes      •  - 


-  99 

-  260 

-  54 

-  445 
.^a8i 

.*634 

-  510 

-  57 

-  56 


Copeland  v«  Stephens 
Corker  v.  Ennys  -    - 
Comwallis  (Lord)  and  Lassdls 

380,336 
Corp  and  Sturgis  .  •  •  -  119 
Cotten  and  Forrester  383,  385 
Cotter  r.  Layer  327,  356,  367 
Cottle  and  xoung  •  •  -  322 
Cotton  and  Bovcot  •  -  •  479 
I  and  Garth  •  •  •  -  36 
—  and  Lane  •  -  .  •  136 
CoTentry  v.  CoTcntry  (P.  Wms.) 

348,  359*  36o>  362,  368 
Cooeniry  ▼.  Coventry  -  -  •  586 
Coventry  v.  Corentry  (Com.)  584, 

610 

(Earl  of )  and  Hay  •    •  430 

Coulson  V.  Coulson  -  «  *  471 
Cousmaker  v.  Kidney  •  -  389 
Cowper  and  Stiles  •  364,  378 
Coxe  V,  Chamberlain      84,  2^, 

3(H»  3051  307>  330 
QoxandGrigby    •    •    -    •114 


INDEX    TO    CASES. 


xxr 


Page 

Coxe  r.  Day  -  -  378, 6a  1,  636 
Cox's  (Lady)  case  ...  401 
CragraYe  v.  Perrost  ...  489 
Creed  and  Doe  .  .  •  -  610 
Croft  o.  Pawlett    ...    -  350 

V.  Slee     -    .  105,  385,  39a 

Crofts  and  Middleton  -  -  33a 
Crompe  v.  Barrow  50I1  515,  543, 

548 
Crompton  and  North  -    .    -  110 

Cross  V.  Faustenditch     133,  417, 

431 

-.— .  V.  Hudson   89,  90y  91,  138, 

303 

Crossly  r.  Clare    .    .    -    -519 

Crowe  V.  Odell      .    •    -    ^  510 

Cnitdiley  and  Burrell     •    -  533 

Crawys  V.  Colman   396,  533,  534 

Coll  o.  l%owell     ....  384 

Culpepper  v.  Aston   ...  367 

Cumberford*s  case  575,  576,  578 

Cunningliani  v.  Moody    1499  150 

CoriT  and  Jones   -    -    385,  386 

Curtis  and  Hatcher    -    313,  337 

^—  r.  Price   -    -    .    -    .  141 


D. 

DaCostav.^Villareal 
Dade's  case    -    -    - 
Dacre  (Lady)  v.  Hazel 
Dade  and  Casson  •    - 
Dakmere  v.  Sermon  • 
Dale  and  Jones     -    - 
DalaeU  and  Duff  -    • 
Daniel  v.  Goodwin 
Daniel  v.  Ubley       100^ 
Danne  v.  Annas    •    - 
Dailington  (Earl  of)  v. 
teney    •    .    •    315, 
Oashwood  o.  Perton  . 
Dsobeny  v*  Cockbum  - 
Davies  v.  Kempe  - 
Bans  and  Batcanan 

and  Bennet  - 

1.  Uphill 

Davison  v«  Gardner 
Dtry  r.  Hooper    - 


-  -  538 

-  -  179 

-  .  133 

-  -  333 
.   .   14 

337,  338 

333,  334 

-  -  339 

^ss^  307 

.  .  S64 
Pul- 

833,  385 

-  -  385 
407,408 

.  .  468 

.  .  366 

.  .   84 

-  -  410 
.  -  114 

396,398 


P«ge 
Dawding  and  Rippon  -  -  ij8 
Dawkins  and  Witts  ...  1.16 
Dawson  and  Anderson  116,  316 
Day.  See  Dye. 
Day  and  Coxe    -    378^  631, 63G 

and  Doe  .....  591 

Deardon.  and  Keene  -  .  -  111 
Death  and  Smith  -  -  -  -  81 
De  Brittaine's  (Wiiliam)  case 

184,  n« 
Defriez  and  Isaac  •    *    .    -  531 

Deg  T?.  Deg 283 

Degv.  the  Earl  of  Macclesfield 

S83 
Delamere  v.  Sermon  •  -  *  14 
Denn  v.  Feamside  ...  589 
Denne  and  Cowper    ...  634 

V,  Judge 163 

Dennison  and  Druce  -  385,  391 
Denny  and  Doe  -  •  375, 463 
Devereux  v.  Moor  -  -  -  330 
Devisme  v.  Mdlish  *  ...  520 
Devonshire  (Duke  of)  v.  Lord 

George  Cavendish  -  436,  514 
Dey.  See  Dye. 
Diiden  and  Cnurehilly  i  s^^  384,  n. 
Digges'  case  49,  66, 67,  3o6»  31 1» 
361,  379,  310,  331,  337 
Dighton  and  Thomlinson  100, 307 
Dike  V.  Ricks  .....  367 
Dillon  V.  Dillon  -  .  3841 554 
— —  V.  Grace  ...    1589  388 

V.  Parker      ....  38a 

Dilnot  and  Doe  ....  303 
Dime  v.  Munday  ...  313,  n. 
DixandHore  .....  136. 
Dixatt  or  Dixneli  and.  Roberts 

39^  445i  517*  543,  SS5 
Dobbins  v.  Bowman  tg^  93,  94, 

1389  301 
Doe  V.  Bird     .....  285 
V.  Britain      -    -    •    .    61 
V.  Butcher    ....  568 
V.  Bettison  606,  608,  613, 

633 
V.  Lord  George  Cavendish 

3841  547 
V.  Calvert  -  -  550*  594 
V.  Creed  -    ...    -  610 


XXVI 


INDEX    TO    CASES. 


Page 

Doe  V,  Lady^Caran    -    215,  594 


V.  Clarke 
V.  Denny 
v.  Day    -    • 
v.  Dilnot 
V.  Gifiard 
17.  Goff    -    - 
V.  Haicombe 
V*  Hardwicke 
V.  Hicks  ^    - 
t7.  Holloway 
v»  James  -    • 


-  -  -    -  510 

-  -  375,463 

-  -  -    -  591 

-  -  -    -  303 
.  .  -    -  609 

-  -    -  534.  n. 
-    581,  604 

...  604 
...  141 
...  223 
...  421 


Doe  V,  Jetton        -    -    .     .  534 

Dee  V,  Jolnville    ....  522 

■  ^.  V.  Lawson     ....  524 

— ..  tJ.  Lloyd  -    -    -    -    .  606 

V.  Martin  1«8, 134, 149, 150, 

151,268,417 
V.  Milbome  -  .  379, 479 
— r—  V.  Morgan  -  .  227,  469 
—  V.  Meyler      •    -    621,  627 

— —  V.  Over 519 

Doe  V.  Peach   244,  249,  257,  261 
Doe  V.  Pearson     ....  200 

V.  Pierce      -    -    .    -  258 

V.  Rendle     .  575, 632,  624 

V.  Rider 604 

r.  Robson  ....  591 
V.  Roudedge  -  -  «  421 
'v.  Raddiffe  -  •  -  .  607 
V.  Sandham  -  371,  633,  633 


Pag« 

Dorril  and  Routledge  147,  361, 

430»  437>  509.  537.  54h  54^, 

545,  547.  560,  565 

Douglas  V.  Waad       •    .    .421 

Dowung  V.  Foxall      •     •    -  590 

Dooming  v.  Bagnal  or  Toxvnsend 

408,  n. 
Doiwnton  and  HiUt  349,  354,  355 
Doyl  and  Auby  -  -  -  -  394 
Doyley  v.  Attorney  General  175, 

531 
Drake  v.  Robinson     -    « 

Drewe  and  Williams  •    - 

Dringhouse  and  Bibell    * 


357 
136 

299 


Driver  V.  Frank     -    .    -    .412 


V.  Thompson 


^55y  159 


>♦.■ 


*o,  Simpson  * 
V.Smith  -  . 
V.  Snowden  . 
V.  Staple  •  . 
V.  Thorley  - 
D.  Tomkinson 
V.  Underwood 
V.  Wauon  . 
tj.  Watts  -  - 
».  WeHer 


-  -  105 
533,  627 

-  -  594 

^S9y  272 

-  .  316 

.    -  468 

-  -  S'^Q 

-  .568 

H9,  376 
330,  331 

-  -  513 


Dnice  V.  Dennison  «  385,  391 
Drummond  and  Whaley  -  -  216 
Duckenfield  and  Cooke  *  -  99 
Dudlie's  (Sir  Robert's)  case  .184 
Duff  V.  Dalzell  «  .  •  233,  234 
Duke  ▼.  Doidge  .  •  *  *  513 
Dundas  r.  Dutens  ...  423 
Dungannon  (Lord)  and  Vane  151, 

^  ,  „  384, 467 

Dunt  and  Roe       ....  463 

Durdant  and  Burchett     -    -  136 

Dusgale  and  Rdbmson     -    .105 

Dutens  and  Dundas    -    .    -  423 

Dye  and  Thwaites  120,  447,  514 


Dyer  v.  Awsiter 

and  Baxter 

— —  and  Savery 
Dyke  v.  Sylvester 


£* 


.  207 

.  282 

197*  n. 

-  493 


-369 
.  417 

-  331 


V,  Whitehead     • 

Dotdge  and  Duke 
Doleman  and  Chadwick  412,  510 
Dolln  V.  Coltman  ....  425 
Dormer  r.  Poriescu^  -    •    -  201 

and  Guy 283 

r.  Thurland  313,  336,  337, 

«5<>>  251 


Earl  and  R<^ert   ... 
Earle  and  Huneerford    . 
Earsfidd  and  SheDey 
Eatington  (Inhabitants  oO  and 

^*« 96,97 

Eaton  r,  Jaques  -  •  -  56,  57 
Edge  V.  Salisbury  .  530,  523 
Edgecumbe  v.  Rodd  -  .  .  400 
Edwards  v.  Edwards  .  -  -  223 
r.  Slater  53,  61, 64,  66,  74, 

75>  77»  »44 
Ellard  r.  Lord  Lahdaff    -    -  353 


fNBEX   TO    CASES. 


XXTlf 


Page 

Eley  and  Bixby  -  -  -  -  ^8 
Elliott  and  Hele  .  .  .  «  361 
Ellis  V.  Atkinson  -  -  -  -  116 
Bits  and  Knight  -  .  •  -  541 
Ellis  r.  Smith  2ia,  D..350,  260 
Ellison  V.  Ellison  -  •  260, 300 
Elwes  andBrudenell  3ii»50i»5o6 

509>  53^  54*1 548 
Emery  and  Chapman  •  431,  496 
Emery  V.  England  ...  513 
Emmott  and  Andrews  2849  286, 

England  and  Emery  -  -  -512 
England  (Bank  of)  and  Fisher  103 
En^efield  and  Wright  -  -  157 
Ettglefield's  case  -  -  181,183 
Ennys  and  Corker      ^    *    '    5(y 

and  Vincent  •    •    -    •    56 

Essex  r.  Atkins  -  -1150.116 
Efan  and  Stone  -  -  •  -  57 
ETans  V.  Ascough  -    -    598,  599 

V.  Astley  -----  430 

and  Smith     -    •    -   212  n. 

Erelyn  v.  Evelyn  -    -    363,  479 

o.  Templar    ••    -    425,  426 

Ewer  and  Ross      -    -    227,  329 

Eyrev.  Fltton 112 

and  Longford  121,  2o8>  233 


P. 


-  -  480 

-  -  ^87 
3^8,  518 

-  -  590 
•  217 


Tmrtitle  v.  GObert 

FalUand  and  Litton 

Falkner  v.  Butler  - 

Fallen  (Exparte)    - 

FaronandWelb   "* 

Farpikar  and  Mat  Qaeen     238, 

240,  247,  409, 447 
Farrand  and  Bosworth  ^  •  340 
Farrer  and  Irring  -  •  -  -  217 
Faocomberge  and  Fitzgerald   98, 

224,  281,  282,  283 
Flmstenditeh  and  Cross  -  -  122 
Feamside  and  Denn 
Fdl  and  Gardmer 
FeDowB  and  Jermyn 
Fenton  v.  Holloway 
Ferrains  and  Shirley 


-  ♦-  -  589 

-  .  .  386 

-  4131 511 

•  -  -  402 

-  -  -  336 

5*1 

51. 


Page 

34a 

342 

355 

385 
274 

260 


Fettiplace  r.  Gorges  - 

Fettis  and  Yeolan  •    - 

Ficlis  and  Yelland 

Field  and  Adney   -    - 

Fielding  r.  Windwood 

Finch  V.  Finch  -     -    - 

Fish  and  Fry    -    -    - 

Fishe  and  Longchamp 

Fisher  v.  The  Bank  01  England  103; 

and  Goodwin   349, 356,  367 

Fitton  and  Eyre  -  -  -  -  112 
Fitz  V.  Smallbrook  -  -  -  121 
Fitzgerald  v.  Fauconberge    -    98, 

224,  281, 282^  283 
Fladgate  and  BuUock  -  *  443 
Fletdier  and  Hurd     -    330,  331 

and  Makepeace  >-    -    -  469 

Folkes  V.  Western  391,  466^  561 
Foone  v,  Blount  -  •  -  -  165 
Foot  V.  Marriot  -  570 
Forbes  v.  Ball  -  •  - 
and  Cooper  «    - 


575>  57a 
286,  524 

-  -  510 
383*  385 
343<  569 

-  339»n. 

-   -  201 

-  -  360 


Forrester  v.  Cotton  - 
Forster  v.  Graham  - 
Fort  and  Wilde  •  - 
Fortescue  v.  DcMrmer  - 
— —  V.  Gregor  -  - 
FothergiU  v.  Fothergill   348, 358, 

359 
Fowke  and  Countess  of  Ros- 
common -    -    •   66,  223, 283 
Fowler  v.  North    -  3189  319,  321 

and  Kelly     •    -    -    -  541 

Fox  and  Burgoigne    -    -    -  26^ 

r.  Collyer    595,  596,  n.  601 

Fox  p.  Oregg  -  -  -  30a,  560 
Fox  o.  PriSwood  34O1  585  n. 
Foxall  and  Dowling  «  -  -  500 
Framptoft  v.  Frampton  -  -  283 
Frank  and  Driver  -  -  .  -  412 
Franks  and  Saunders  -  -  -  23s 
Freeland  and  Sayle  -  -  -  259 
Freeman  and  the  Bishop  of 
Chester  .    -    -^    -    -    -  598 

— -  V.  West 589 

Freestone  v.  Rant  -  -  -  -  349 
Freke  v.  Lord  Barrington  -  143 
-^—  and  Lewis  -  -  -  -  479 
FVench  v.  Fatten  •    -    «    -  400 


ZXTUl 


INO£X   TO    CASKS* 


P«ge 

Trere  and  Thorpe  -  •  •  188 
Freston  and  Thompson  •  -  143 
Fry  V.  Fiih  -.-.-.  274 
Fugitives  (The)  case  -  -  184  n. 
Funucan  and  uoodtitle  577,  593, 

596,  60a,  610,  631 
Funaket  V.  Robinson  -    -    -  349 

G. 

Gamlingay  (Inhabitants  of) 

,;    and  Rex  ------  590 

Garbland  v.  Mayot  -  •  -  164 
Gardilaer  v.  Colston    -     319,  312 1 

V.  FeU      .....  386 

Gardner  and  Davison  •    -    •  114 

— —  V.  Savill 264 

Garfoot  V.  Garfoot  ...  394 
Garnet  and  Pierson  -.  5 1 O9  5 1  a 
Garrard  and  Warmck  IS5,  148 
Garrett  and  Wigson  .  .  -  68 
Garrick  V.  Lord  Camden  -  522 
Garth  v.  Cotton    ....    36 

and  Phillips  -    -     522,  523 

Gaunt  and  Target-  •  -  -396 
Gee  V.  Audley  -  -  -  544,  546 
Geery  and  Lord  Kilmurry  -  479 
George  r.  — —  -  -  -  .  158 
V.  Lousley  •  .  -  .  283 
V.  Millbanke  •  •  -  336 
and  Taylor  ....  328 
Gerrard  and  Wigson  -  -  »  68 
Ghie  V.  Ghie  •  .  .  .  -  467 
Gibbons  v.Moulton  •  155>  ^5^ 
Gibson  and  Chapman      347,  349> 

354>  355»  356 
-i-—  V.  Einven  -  482,  489,  500 
Gier  v.  Osseter  ....  207 
Giffiurd  and  Doe  .  *  .  .  609 
Gihon  and  Williamson  -  -  414 
Gilbert  and  Fairtitle  -  -  .  480 
Gleg. and  the  Attomey«Ge- 

neral  -    -    -     ...    -  163 
Glyn  and  Harding  395,  396,  397, 

5»9>  534 
Godolphin  v.  Godolphin  -    -  155 

Godolvhin  (Lord J  and  Duke 

^Marlborough       144,  195^  n. 

337>  3a8>n.  333, 396,  397»  47© 


P«gc 

Godmin  r.  Kiliha  or  Fisher     349^ 

356,  367 
GoffandDoe  •  -  .  -534,n. 
Goodall  and  Thorpe  61,  188,  n. 
Goodhill  V.  Brigham  81,  83,  84, 
87,  88,  94,  95,  120,  150 
Goodinge  r.  Goodinge  520,  523 
Goodridi  and  Sheddon  386,  387 
Goodright  v.  Cator     «-    -51,52 

V.  Moses  -    •    -    421,426 

Goodtitle  v.  Funucan      577,  592, 

596,  602,  610,  631 
V.  Otway  -    -    -    102,  103 

—  r.  Stokes .    .    •    -    .  469 
r.Pettoe  122, 123, 124, 125, 

148 
Goodtoin  and  Daniel   -    • 
Goodwin  v.  Goodwyn 
Gordon  v.  Levi     ... 
Gorpres  and  Fettiplace     - 
Gonng  V.  Bickerstaffe 

—  V.  Nash    -    -    -    - 


3^9 
349 
151 

301 

349 
349 
394 


Gowan  and  Marston  -  -^ 
Gower  and  Ambv  -  -  - 
— -p.MaiDwarmg5i9, 521, '522^ 

524 
Grace  and  Dillon  -    -     158,  288 

Grace  v.  WiUon     -    -    .    -  217 

Gradyll  and  Attorney-General  51, 

174 
Graham  and  4?orster  ...  342 

—  and  Harris    -    -     155,  271 

r.  Lord  Londonderry  -  513 

Gray  v.  Mathias   .    «-    -    •  401 

Grayson  v.  Atkinson   212,  n.  260 


Green  v.  Greea 
andHde 
V.  Howard 
and  Prince 
V.  Proude 


382 

-  -    •  45S 

-  5»9t5«3 

-  122,  369 

-  •    -  220 


Greenbank  and  Hearle  160,  162, 

386 
Greenvil  and  Pollard  -  -  348 
Greenwood  o.  Greenwood  -  523^ 
Gregg  and  Fox  -  -  30a,  56a 
Gregor  and  Fortescue  -  -  36a 
Gregson  and  Swift  •  -  •  484 
Gresham's  (Lady)  case  174, 261,. 

330 


INDEX   TO    CASES, 


XZIX 


Page 

Gretton  v.  Hayward  -  382,  383 
Grey  and  Lord  Kilmurray  -  160 
Grierson  and  O'BrieQ  -  -  606 
Griffin  and  Burnaby  -  ^  *  115 
V.  Stanhope  121,  417,  433, 

424 
Griffith  ( Assignees  af^)  v.  Griffith, 

187 
Griffitli  »•  Harrison  -  504^  536 
Grigbj  V.  Cox  •--•-114 
Grix  and  Addy  -  -  337,  350 
Guy  V*  Dormer  ....  383 
Gwilliams  v,  Rowell  -    •    -  394 

H. 

Habergham  V.  Vincent  12 1|  330, 

303 
Hackwafd  and  Lowes  -  •  385 
Halcombe  and  Doe  -  581,  604 
Hale  V.  Hale  •  -  •  -  .  510 
Hale»  and  Brookman  299,  301 
V.  Margerum  99,  105,  385 
V,  Risley  -    -    -    -  36,  35 


Haijfiuc  and  Roper      «     S5> 
Hallfluid  Bramball      -    -    - 

«.  Carter  -    -    -    -    - 

V.  Cazenove  -    -    -    • 

v.HaU 

r.  Hewer      -    .    -    - 
and  Wheate  «    45,  93, 
Hallett  and  Pinnell    -    -    - 
Halls  and  Halsey  •    •     -    • 
HaUay  and  IVoodtoard     -    - 
Halsey  V.  Halls     .    -    -    - 
Hamilton  and  Attorney-Ge- 
neral ------- 

(Duchess  of)  v.  Mor* 


368 
158 

479 
591 

5«3 

529 
433 
314 

433 

474 


daunt  -------  618 

V.  Royse  -    -    -    175,  303 


Hammond  and  Hutcheson  47,  50, 

366 

—  and  Roach  •  -  •  - 
Hands  v.  Hands    -    -    -    - 

—  V.  James  -  -  -  •  - 
Harcourt  v,  Pole  -  -  -  - 
Hardcastle  and  Robinson  439, 47 1 , 

507/ n.  536,  537*  547»  555- 


519 

519 
350 

587 


and  Jennor 


103 


Page 

Harding  v.  Glyn,  395,  396,  397, 

519^  524 
Hardman  and  Omerod 

Hardwicke  and  Doe  - 

Hardwln  v.  Warner    - 

Hardy  and  Pavdyn     -    -    - 

Harkness  and  Bayley      <*    - 

Harnett  v.  YeUdmg    -    -    - 

Harpool  and  Kent      -    -    - 

Harris  and  Marchioness  of 

Annandale    -----  401 

Harris  v.  Bessie      338,  456 


-  -478 

-  -  604 

180,  338 

-  .      6 

«r  -    38a 

-  -  353 
.  .    36 


-     -  15I1 


V.  Graham 
and  Jones 
and  Whitehom  •    -    - 


371 
117 

519 
536 

«37 
335 
336 


ao7, 
31a. 


311 
327 

-  -  589 

-  -  426 

383,  383 

-  -  105 

210,  312, 


Harrison  and  Griffith  -  504, 
—  V.  Harrison  -  -  -  - 
Harrop  and  Buckmaster  -  • 
Hart  V.  Middlefaurst  -  -  - 
Harvey  and  Churchman  348,  451, 

453 
Hasting's  (Dame)  case 

Hatcher  V.  Curtis  •    - 

Hatter  v.  Ashe      •    - 

Hatton  v.  Jones     •    - 

Haward  and  Gretton  - 

Hawker  v.  Hawker    - 

Hawkins  v.' Kemp  176, 

330^  360,  365 

V.  Leigh  -    -    -     354,  355 

and   Shecomb  or  Slo- 

comb  -------  583 

Haworth  and  Legard-    -    -561 

Hay  V.  Earl  of  Coventry  -    -  430 

Hay  and  Phdp  140, 440, 445, 471, 

535»  54«- 
Haynes  and  Baugh  573,  604,  610 

Hay  ward  and  Psge    -    -    -    79 

Hazel  and  Lady  Dacre   -    •13a 

Hearle  v.Greenbank  160, 163, 386 

and  Randal  -    -    -    -  103 

Heath  t.  Heath     •    -    -   144,  n. 

and  Oke  -    -  337,  338, 331 

Heathcote  and  Abel   -    -    -  473 

Heatly  V.  Thomas   -  316,  388,  n. 

Hele  V.  Band  98,  318,  314,  317,  n. 

318,  331. 

Hele  V.  Green 458 

V.  Hele  or  Elliott    -    -  361 


INDEX    TO    CASES. 


Page 

Helgrave  and  Burnet  -  -  -  328 
Hemlocke  and  Heneage  -  -  51  s 
Heneage  v.  Hemlocke  -  •  ibid. 
Henfree  r.  Bromlev  •  -  -  400 
Herring  V.  Brown  03, 69,  sag,  230 
Hertford  (Lord)  and  South- 
ampton .--.--  431 
Henrey  v.  Harvey  66,  279,  348, 

350y   359>  450,  5^5 


-  30, 


-  119 

-  513 

-  265 

3d>  39 

-  141 


Hesav.  Stevenson  - 

Hewer  and  Hall 

Hewit  V.  Hewit 

Heyna  9.  Villan  - 

Hicks  and  Doe 

Higgs  and  Brown  394,  395,  39^i 

397,488 
Hig^iam  v.  Cole 
Hill  and  Barker 
— —  V.  Spencer 
Hitts  T.  DtmrnUm 
Hilton  r.  Kenworthv  -    -    -  393 
Hinchinbroke  (Lord)  v.  Sey- 
mour -    -    -      271 
Hinchliffis  v.  HincMiife 
Hinde  v.  Collins    •    * 
Hinton  r.  Toye     -    - 
Hixon  V.  Oliver 

V.  Wytham    -    - 


589 
348 
401 

349,  354>  355 


461 

391 
421 

336 

393 

-  -  220 

-  -  267 
398,  437 


-   105 


Hobert  and  Popham  - 
Hockley  v.  Mawbey 
Hodsden  V.  Lloyd  -  -  159>  ^7^ 
Hodson  and  Benson  -  -  -  79 
Hole  and  Thomas  -  -  -  -  5^3 
Holford  and  Cave  -    •    -    .  338 

^ and  Lade     -    •    -    .  144 

Hollingshead  v.  HoUingshead  160 
Holloway  and  Doe     •    .    -  223 

and  Fenton  -    -    -    -  402 

HoUauHiy  and  Marshall  -     -  43^ 
Holme9  V.  Coghill  302,  336,  35O9 

393 
and  Wilkes  -  -  120,  348 
and  Wilkie  120,  233,  348, 

367,  368 
Holt  r,  Burleigh  ^  .  -  -  274 
— —  V.  Holt  -  -  .  363,  533 
Honeywood  and  Bennett  *  524 
Hooper  and  Davy  -  -  396,  398 
— i-andCoUett  -  .  -  -  569 
Hopkins  v.  Hopkins  -    -    -  137 


Page 

Horde  and  Taylor  -    -    569,  630 

Here  V.  Dix 136 

Homsby  and  Simpson  -  -  263 
Horton  and  Nannock       103,  285 

286,  291,  292 
Hoskins  and  Cokon  -  -  -  i(>o 
Hoskins  andWoodhouse  -  144 
Hotley  V.  Scot  -  589,  624, 626 
Hovev  V.  Blakeman  -  117,  118 
Houell  and  Barnes  107,  108;  164 
How  V.  Whitfield  176,  619,  622 
Howard  and  Green  •  519,  523 
Hubbard^s  case  -  •  •  •  223 
Hudson  and  Cross      -  89,  90,  91 

138,  3o« 
Hudson's  case  -  .  -  -  •  237 
Hughes  V.  Hughes  -  •  -  510 
Huish  and  Mores  -  -  -  -  115 
Hulme  V.  Tenant  -  •  -  -  114 
Humberston  v.  Humberston 

534,  n,  537 
Humphrey  v.  Taylour     -    -  544 

Hungerford  9.  Earle  •    -    -  417 

Hunter  and  Bradbury     -    -  359 

Hurd  V.  Fletcher  -    -    230,  331 

Hurst  V.  the  Earl  of  Winckel- 

sea 328 

Hussey's  case  -    •    -    282,  303 

Hutcheson  9.  Hammond     47,  50 

266 

Hutchinson  and  Moulton        284 

286,  292 

Hyde  and  Bell      •    ^    -    -  114 

Hyde  V.Price  -----  117 

Hyer  v.  Wordale  -    -    -    -  394 

Hylton  ttid  Ramsden  •    -    -  422 

I. 

Uchester  (Earl  of)  ex  parte    327 

386 
Ingram  and  Buckeridge  -    -  387 

V.  Ingram  -     175,  178,  548 

— —  V.  Parker  »  -  -  -  209 
Irvin  t?,  Farrer  -----  217 
Isaac  V.  Defriez  •  -  •  *  591 
Ishermod  ▼.  Oldham      595,  609 

635 
Ithell  v.  Beane  •  -  -  -  348 
Iversv.  Ivors    -    -    -    -  351,  n. 


INDEX    TO    CASES. 


XXXI 


J. 

Page 

Jackson  r.  Jackson    -     361,363 

and  Madoc  -    -    150,  396 

and  Pitt      -    515,  535,  537 

and  Saimderson      -    -  237 

and  Trinuner     -    a20|  250 

Jacob  and  Worrall  -  -  -  312 
Jakeman  and  Shaw  -  «  -  423 
James  and  Doe      -    -    *    -  42 1 

and  Hands    -  .  -    -     -  250 

Jaques  and  Eaton  -  -  -  56,  57 
Jekyll  and  Williams  -  -  195>  n. 
Jenkins  v,  Keymis     61,  417,  442 

449 
Jenner    (Sir    Andrew)    and 

Snmptoi  •-'-•--  280 

Jennings  and  Lodge  -    ->    -  260 

r.  Moore       -    .    -    -  348 

Jennor  v.  Hardie  •    •    -    •  102 

Jennyn  V.  Fellows      •    413>  511 

Jetsan  amd  Doe      ...    -  534 

Jevers  v,  Jevers     -    -    -    -  351 

John  (Lord  St  v.  Lady  St. 

John)r    .---.-  435 

Johnson  r.  Mason      .    >    .  305 

Johnson  9.  Medlicot  -    -    •^  402 

Joinville  and  Doe  .    -    •    •  522 

Jones  V.  Beale  -----  519 

>  and  Brown  -    -    421,  422 

Janes  V.  Chugh     -  226,  233,  394 

Jones  V.Curry      •    -    285,  286 

r.  Dale    •    -    -    237,  238 

V.Harris-    -    -    -    -  117 

and  Hatton  -    -    -    -  426 

9.Xake   -----  260 

(Sir  Samuel)    v*  the 

Countess  of  Manchester  319,  n. 

V.  Maxsh  -    •    -    -    -  422 

and  Sutton    •    -    -    -  569 

V.  Tucker     -    -    -    .  286 

V.  Vemey     -  568,  625,  630 

63^,634 

—  and  Lad^  Vernon   -    -  281 

Josei  r.  WUianson      -    -    -  386 

Judd  «.  Pratt 385 

Judge  and  Deone  -    -    -    -  163 


K. 

Page 

Keates  V.  Burton  -  -  -  -  172 
Keene  V.  Deardon  -  -  -  111 
Keighley  and  Malim  -  -  -  482 
Keiley  IV  Fowler  -  -  -  -  541 
Kellet  and  Bishop  of  London  1 77 
Kemp  and  Hawkins    -    172,  21  o, 

212,  230,  260,  %Qs 
Kempe  and  Davies  •  -  -  460 
— —  V'  Kempe    •  482,  490,  496 

498,  500 
Kendrick  and  Wilmer  -  -  369 
Kennedy,  and  Westbrook  -  250 
Kent  V.  Harpool  -  -  -  -  26 
Kemosorthy  v.  Bate  446,  448,  484 
Kenworthy  and  Hilton  -  -  393 
Kenyon  (Lord)  and  Myddle^  534 


ton 

Kenyon  v.  Sutton  - 
Ker  V,  Wauphope 
Kett  and  Parker    - 
Kettle  V.  Townsend 
Keymis  and  Jenkins 


222, 


Kibbet  V.Lee  -  212^ 
KidtQT  and  Luther  -  - 
Kidney  v.  Coussmaker  - 
Kieman  and  Westbj  -  - 
Kilmurry  (Lord)  o.  Geery 
—  V,  (Lord)  Grey  -  - 
KiUha  V.  Xxodmn  or  Fisher 

356,  367 
King  (The)  see  Rex. 

V.  Brewer  -  -  -,  -  435 
V.  Milling  -  67,  74,  297 
and  Rees      -    -    .    -  626 


426 

-  -     86 

-  -  386 

-  •  395 
349'  354 

6i»  417 
443»  449 
310 
86 

389 
480 

479 
160 

340 


Kinven  and  Gibson  482, 489,  500 
Kirkwall  (Lady)  and  Stuart  -  114 
Kirkpairick  ▼.  Capd  -  -  6o»  n. 
Kitchen  and  Brewster  -  -  528 
Knight's  case  •  -  .  -  \.  624 
Knight  t.  Ellis  -  .  -  .  541 
KnighUey  and  Trotoer  -    93 


XUIl 


IMDBX   TO   CASES. 


L. 


Poge 
960 


Lade  V.  Holford    •    -    -    - 
Lake  and  Jones     •    -    -    • 
Lambe  and  the  Earl  of  Salis- 
bury  -------  347 

Lancaster  v.  Thornton    -    -  107 
Landaff  (Lord)  and  EUard    -  353 
Lane  v.  Cotton      -    -    -    -  136 

Lane  v.  Page  -    -    -  406,  n.  407 

and  Pearson      •    .    -  442 

v.Wilkms     -    •    -    -  30s 

Langham  o.  Nenny  -  985^  agi 
Langley  andBroughton  -    -  137 

V.  Brown  -    -    -   309,  314 

Langstone  v.  Blackmore  -  509 
Lassels  v.  Lord  Comwallis  s8o 

336 
LaTender  r.  Blackstone  417,  433 

435 

Lawley  and  Thompson    -    *  137 

Lawrence  V.  Wallis     -    -    -  397 

LawBon  and  Doe   -    •    •    •  594 

Layer  and  Cotter  -  397,  356,  367 

Leach  and  Campbell  998, 3609  364, 

3^5*  373, 550, 576,  n.  577, 580, 

581,  59h  593,  606,  613,  618, 

699,  6949  630. 

Leach  v»  Leach     -    •    •    -  400 

and  Thompson  -    409,  403 

Leake  V.Leake  -  •  S^^f  5^3 
Leaper  v.  Wroth  •  •  -  -  583 
Ledger  and  Sands  -  •  -  583 
Lee  and  Kibbet  9i9,  999,  310 
Lee  V.  Libb  -  •  .  .  919,  n. 
Lee  and  Vincent  -  •  .  -  164 
Lee's  (Sir  Richard)  case  -  -  979 
Lees  and  Moreion    88,  133,  997, 

a«8,  339 
L^eds  (Duke  of)  and  Pugh    589 

590 
Lesard  v.  Haworth   -    -    -  561 

Leicester's  (Earl  of)  case  68, 999, 

930,  998,  310 

Leigh  and  Hawkins   -    354,  355 

— —  V.  Norbury   .    -    -    -  303 

V.  Winter      •    -     63,  417 

Leighton  and  the  Bishop  of 

Oxford    -     97»  1699  9oo,  9oi 


Lemainev.  Stanel/  919»  n.  937 
Lemaine's  case  -  -  -  .  470 
Lenthal  and  Ward  913,  318,  399 
Lepingwell  and  Bunting  -  -  333 
Lestrange  v.  Temple  •  •  -  996 
Lethbridge  and  Somerville  534,  n. 
Leri  and  Gordon  -  -  -  -  151 
Lewis  V,  Freke  -  -  -  -  479 
Lewson  v.  Pigot  -  -  -  -  615 
Libb  and  Lee  •  -  • 
Liefe  v.  Saltingstone 


Like  and  Bronn  •  - 
Limbety  and  Mason  - 
Lmcoln  (Lady)  v.  Pelham 


-  9i9»  n. 

99i  438> 
441,489 
118,  119 

•  398 


513 

599 

3«7 
987 

140 


Lineham  and  Thredneedle 
Lisle  V.  Lisle  •  -  -  - 
Litton  V.  Falkland  -  - 
Lloyd  V.  Abrahall  -  -  - 
— ^  and  Doe  -----  606 
— —  and  Hodsden  -  •159,  979 
Lock  o.  Loggin  -  -  -  -  164 
—  V.  Noroome  -  -  -  969 
Locton  V.  Locton  -  -  -  -  394 
Loder  v,  Loder  -  -  -  -  513 
Lodge  V,  Jennings  -  -'  -  960 
Logan  and  Mac  Adam   169,  979, 

357 
Loggin  and  Lock  -    «    -    -  164 

London  (fiishop'of)  and  Kellet  177 
Londonderry  (Lord)  and  Gra« 

Hun      .    -    .    -    .  513 

(Lady)  v.  Wtijne   596,  530 

Long  V.  Buckeridge  •    -    -198 

V.  Rankin  -----  57 

Longy.  Long  383,  443,  445,  449f 

497 
Longchamp  v.  Fish    •    -    -  960 

Longford  r.  Eyre    191,  908,  933 

Longmore  v.  Broom  398, 500, 560 

LouMda  and  Mocatta     499,  497 

Loveday  and  Winter    456,  577, 

587 
Lovie's  (Leonard)  case  148, 149, 

•  440 

Lousada  and  Aguilar  "    -  -  115 

Lousley  and  George  -    -  -  983 

Lowes  V.  Hackward  -    -  -  985 


INDBX    TO    CASES. 


XXXIU 


Lowson  V,  Lowson  - 

and  Supple    -  - 

Lowther  v.  Troy   -  - 

Loxdale  and  Powell  • 

Lodloir  V.  Beckwith  - 

Ludier  V.  Kidby    -  - 
Lutvich  V.  Piggot 

LjMghl  V.  Royse  -  - 


M. 


Page 
284,  506 
-     .  524 

-  -  593 

.    -  30a 

-  *  618 

-  .    86 

-  -458 

-  -498 


MMceksfietd  (Earl  qfj  and 

Billing  .  .  ^  .  .  365 
Macclesfield  (Earl  ot)md  Deg  285 
Maeey  v.  Sliumier  .  -  -  48a 
Mae  Adam  v.  Logan    163,  aja, 

357 
Mac  Cidlough  and  Mac  Gen- 

nis  •  •  .  .  .  .  400 
Mac  Gennis  V.  Mac  Cullough  400 
Bfac  Lean  v.  Rutter  -  384,  385 
Mac  Laroth  r.  Bacon  284,  533 
Macnab  and  Standen  105, 484,  n. 

S85,  286 
Mac  Qjtteen  t.  Farquhar  238,  240, 

«47»  409.  474 
Maddison  v.  Andrtan    289,  293, 

«94»  39^  482,  489,  496, 
500,  567,  508,  515,  r,59. 
Madoc  V.  Jackson      -     150,  396 
Mahon  v.  Savage    486,  518,  $igy 

5«4 
lUkon  (Lord)  ▼.  Earl  Stan" 

hope      ...    -  477,  n. 

MainwanDg  and  Gower  519, 521, 

522>  524 
Sfakepeace  v.  Fletcher  -  -  469 
HaliiQ  V.  Keighley  -  •  -  482 
MoBimon  ▼.  Andrews  •  508,  n. 
Mandiester  (the  Countess  of/ 

and  Sir  S^imuelJones  •  3199  n. 
MsDB  and  Bamet  -  -156, 224 
Msaningr.  Andrew  -  -  17,  19 
Maaidl  v.  Mansell  213,  264, 265 
Mamell  ▼.  /Vi^  ...  -  331 
Hsibuiy  and  Tarback  336,  417 
Matgerum  and  Hales  99, 105, 285 


Page 

Marlbororgh  (Dutchess  of) 
and  Marchioness    of 
Blandford  -     -     363,  523 
Marlborough  (Duke  of)  v.  Ld, 
Godolphin      144,   195,  n.  327, 
3«8,  n.  333,  396,  397,  470 
Marlborou^  (Duke  of)  and 

Lord  Spencer  •  -  144,  148 
Marnell  and  Blake  ^  •  .  -  480 
Marriot  and  Foot  570,  575,  579 
Marsh  and  Jones  -  -  •  -  411 
Marshall  and  Conmions  -  -  551 
Marshall  v.  Hottaway  -  -431 
Marshall  and  Rodgers     -    -  355 

and  Stroud   -    -    -    -  402 

Marston  v.  Gowan     ...  349 
Martin  and  Doe    128,  134,  149, 

150»  i5l»  268,417 
Marsham  or  Morehead  and 

Peters  -  -  -  449, 553 
Mason  and  Johnson  ...  205 
Mason  v.  Lmbry  ...  -  398 
Mathews  and  Bowman  -  .  267 
Mathias  and  Gray  -  .  .  401 
Maundrell  v,  Maundrel  81,  87, 
89,  287,  299,  306,  339 
Mawbey  and  Burgess      327,  391 

and  Hockley     .    -    -  327 

Maxwell  and  Montacute  -  422 
Mayot  and  Garbland  .  .164 
Medicott  and  Johnson  -  -  402 
Medwin  and  Sandham  372,  374 
Melling  and  King  -  67,  74,  297 
Mellish  and  Devisme  -  .  -  530 
Menzey  r.  Walker  482,  489,  565 
Merlott  and  Tapner  ...  4^ 
MeylerandDoe  -  .621,  627 
Middlcburst  an^Hart  -  -  336 
Middleton  r.  Crofts 
and  Pryor 


Milbanke  and  George      -     - 
Milbome  and  Doe  -    -    279, 
Mildmay's  case  1 22, 1 23, 125, 461 
Mills  V.  Banks  -     -    -    -     -  478 


332 

447 
336 

479 


and  Parsons  - 
Milord  r.  Moore  * 
Mitford  V.  Mitford  - 

■  and  Pvbus 
Mitton  and  Roe 


-  -  122 

-  -  165 

-  -  363 

-  -  333 
425,  426 


XXXIV 


INDEX    TO    CASES. 


Mocatta  i\  Lousada  -  492,  497 
Mohun  andOrby  -  174,  616,  621 
Monck  V.  Lord  Monck  -  -  385 
Monk  and  Peacock    85,  115,  157, 

288,  n. 
Montacute  v.  Maxwell  -  >  422 
Montague  and  Bath  -  -  -  358 
Montagu  and  Earl  of  Car- 
digan 311,  5691  580,  595.  608, 
613,618.619,620,631,632,633 
Moodie  v,  Reid  244, 245, 247, 348 
Moody  and  Cunningham  149, 150 
Moor  and  Devereux  -  -  -  220 
Moore  v.  Butler     -    -    -    -  382 

^d  Jennings      -     -     -  348 

and  Mil  ward      -    -    -  165 

Mordant    (Lord)  v.    Earl  of 

Peterborough    -     -    -  51, 265 
Mordaunt   and    Duchess    of 
Hamilton      -     -     -    -     -618 

■  and  Noys      -    -     -    -  382 
Morehead  or  Marsham    and 

Peters  -  -  -  -  449,553 
Mores  v.Huish  -  ••  ,-  -  115 
Moreton  v.  Lees    -  88,  133,  227, 

228,  339 
Morgan  and  Doe  -  -  279, 479 
Morgan  and  Probert  290, 530,  552 
Morgan  and  Randall  -  -  -  423 
V.  Surman  -    285,  398,  479, 

489,  499 
Morrice  v.  Antrobus   -    -    -  610 

Morris  v,  Preston  -    -    455,  459 

and  Venables      -     141,  334 

Morrison  r.  Tumour   -    -  212,  n. 

Mortlock  V.  BuUer  -  92,  352,  360 

Mosely  v,  Mosely  -    -    -    -  500 

andYatc 389 

Moses  and  Goodright  -     421,  426 

Mosley  and  Mosley     -     -     -  341 

Moulton  and  Gibbons  -     155,  156 

■  r.  Hutchinson  284,  286, 293 
Mount  and  Wilson  -  -  -  -  38a 
Mountjoy's  (Lord)  case  573,  578, 

613 
Mowbray  and  Rayner  •  -  -  ^19 
Munday  and  Dime  -  -  212,  n. 
Mulvihill  and  Butler  -  -  -  402 
Myddleton  v.  Lord  Kenyon  -  426 


Page 


N. 


Nairn  f.  Prowse  -  -  -  -  421 
Nannock  v.  Horton  103,  285,  286, 

291,  292 
Nash  and  Goring  ....  349 
Nashe  and  Read  -  -  595, 603 
Nedham  v.  Beaumont  -  -  421 
Nenny  arid  Langham  -  285,  291 
Nettleship  and  Clerk  ...  424 
Newland  and  Coltman     -  160,  n. 

and  Reresby      -     151,  266 

Newman  and  Thome  -    -     -  263 

V.  Whistler   -'    -    -     -  115 

Newport  v.  Savage  -  -  -  452 
Nisbett  and  Brown  •  279,  311 
Norbome  and  Lock  ...  263 
Norbury  and  Leigh  -  -  -  303 
Norfolk's  (Duke  of )  case  -  -  180 
North  r.  Crompton     -    -    -  110 

and  Fowler   -    -     318,  319 

Northampton's  (Marquis  of) 

case    -------  584 

Northmore   and  Countess  of 

Sutherland  -  -  -  -  271 
Norton  v.  Turvill  -  -  -  -  1 14 
Notts  V.  Shirley  -  -  -  -  86 
Noys  r.  Mordaunt  -  -    -    -  382 


O 


O'Brien  v.  Grierson  -  -  -  606 
Odell  and  Crowe  -  -  -  -  510 
Offley  and  Scrope  -  -  -  61,411 
Ogle  V.  Cooke  -----  281 
O'Hara  v,  Browne  -  -  -  -  289 
Oke  r.  Heath  -  -  327,  328,  331 
Oldknow  and  Isherwood  595,609, 

635 
Olive  and  Stephens    -    -    -  425 

Oliver  and  Hixon  -    -     105,  393 

Omerod  v.  Hardman  -    -     -  478 

Omly  and  Stamford    -    -    -  365 

Opy  V.  Thomasius  -    -    -    -  583 

Orby  V.  Mohun      -  1 74, 61 6, 63 1 

Ord  and  Palliser    -    -    -    -  176 

Ormond's  (Earlof)  case  -    -  219 


INDEX    TO    CASES. 


Page 

O'Rourkt  V.  t^ercival  -  -  -  353 
Osborn  v.  Rider  -  -  -  -  589 
Osbrcy  r.  Bury  -  -  -  -  151 
Osaeter  and  Gier  -  -  -  -  207 
Otway  and  Goodtitle  -'  102,  103 
Overand  Doe  -----  519 
Ooghton  and  Bagot  -  -  -  573 
Ooton  V.  Weeks  -  -  -  -  121 
Owen  and  Saunders    -     -    -  207 

v.  Thomas    -    -    -    -618 

Oxford  (Countess  of)  v.  Bruce  369 
(Bishop    oO   V,   Leigh- 
ton  -     -     -     97,  162,200,  201 


■    -     -  336 

'    -    -     79 
406,  n.  ^07 

•  -  -  367 
.  -  .  478 
-     -  176 


P. 


PadL  V,  Bathurst  • 
Page  V.  Hayward  • 
Fage  and  Lane 
Paget  and  >Vade  • 
Palk  r.  Clinton  • 
Palliser  r.  Ord 

Palmer  r.  Wheeler  407, 410, 445 
Pahner's  (Sir  Thomas)  case  -  34 
Parker  r.  Sir  Edward  Clere      83, 

282 
and  Colville  42 1 ,  422, 4^6 
and  Dillon  .  -  -  -  382 
and  Ingram  -    -    -    -  209 

r.  Kett 295 

V.  Parker      -    -    367,  552 

—  V.  Sargeant  -     -    -    -  426 

Paikes  V.  White   - 

Parkhnrst  v.  Smith 

Parrott  and  Priest  - 

Pany  v.  Browne  - 

Panons  and  Cook  - 

V.  Mills  -----  122 

Partington  and  Pomeroy  575,579 
Patton  and  French  -  -  -  400 
PMtton  V.  Randall  -  -  -  173 
Paul  V.  Compton  -    -     .    -  396 

and  Simpson  -    -    -    -  279 

Pawlet  and  Croft   -    -    -     -  250 
Pawlett.     SeePoulett 
Pawfyn  V.  Hardy  -    -     -     -       6 
Peach  and  Doe  244,  249, 257,  261 
Peach  V.  PhilUps  -    -    .     -  282 


61, 116, 117 

-  -  -  36 

-  -  -  401 

-  -  -  550 

-  -  -  260 


XXXV 

Page 

Peacock  V.  Monk  -  85,115,157, 

288,  n. 
Peacock  and  Penn  -  -  -  -  60 
Peake  v,  Penlington  -  -  -  142 
Pearson  and  Burleigh    515,  517, 

554 
and  Doe  -----  100 

V.  Lane    -    -    -    -    -  442 

V.  Wright      -     -    -     -  137 

Peat  V.  Chapman  -  -  -  -  468 
Peirce  and  Tylley  -  -  -  -  223 
Pelham  and  Lady  Lincoln  510, 513 

.and Pitt   -     -  169,171,394 

Pembroke  (Earl  of)  and  Lord 

Arundel  - 447 

Penlington  and  Peake  -  -  -  142 
Penn  v.  Peacock  -  -  -  -  60 
Penrice  and  Piggot  210,  213,  349, 

377, 378,  379,  392 
Percival  and  (yRourke     -     -  353 

Periam  and  Clarke  -     -    -     -  401 

Perkins  r.  Walker  -  280,  281,400 

Perrost  and  Cragrave  -     -    -  489 

Perrot  v.  Perrot  -    -    -  323,  400 

Perrot'scase     -----     34 

Perry  v.  Phelips     -     -    -     -  137 

—  V,  Whitehead  -  -  -  349 
Peterborough  (Bishop  of)  and 

Boyle     -    -     -    467,509,557 
(Earl  of)  and  Lord  Mor- 
dant -    -----    51,265 

Peters  r.  Masham  or  More- 
head      449,  553 

Petti  ward  v.  Prescot  -  -  r  382 
Pettoe    and    Goodtitle  122,  123, 

124,125,148 
Peyton  v.  Bury      -    -    -    -  163 

—  and  Dashwood  -  -  -  385 
Phelips  and  Perry  -  -  -  -  137 
Phelp  V.  Hay  -  140,  440, 454,  471 

535,  542 
Philip  and  Rees     -    • 

Philips  and  Clarke 

V,  Garth    -    - 

and  Peach    -     - 


Pkillips  V.  Phipps    ' 

I'hilpot  and  Arundel 

Phipps  and  Philips  - 

Phitton's  case  -----    6i 

C2 


-  -  620 

-  -  63 
522,  523 

-  -  282 
218,  322 
262,  292 
218,  322. 


XXXVl 


INDEX    TO    GASES. 


Page 

Pierce  and  Doe  -----  258 
Pierson  v.  Garnet  -  -510,  512 
Ptgot  and  Lewson  -  -  -  -  615 
Pigot'scase  -  -  -  -  371,400 
Piggot  and  Lutwich  -  -  -  458 
— -  V.  "Penrice  210,  213,  349, 

377,  3785  379,  392 
and  Wilson  -  360, 496,  565 

Pike  V,  White 355 

Pincke  and  Shove  -    -     -     -  327 

Pine  and  Alsop       -    -    -     .  604 

r.  Pine     -----  122 

Pinnell  v.  Hallelt  -     *    -    -  529 

Pistor  and  Clarke  -     -    -     -  116 

Pitcher  and  Wimbles  -    -    -  523 

Pitt  V.  Jackson      -  515,  535,  537 

V.  Pelham     -  169, 171,  394 

■  V.  Smith  «...    -  402 

Pocklington  v.   Bayne  48 1,  489, 

565 
Pogson  and  Roe    -    -    - 

Pole  and  Baidwiff   -    -    - 

and  Uarcourt     -    - 

«^.  Lord  SWen  -    - 


479 
99- 
587 
385 
145 
348 

579 
5«4 
136 
267 

451,453 


-  575 


Polhil  aqd  Ware    - 
Pollard  v»  Qreenvil 
Pomery  v.  Parttngton 
Popev.  Whitcombe 
Popham  V.  Bampfield 

V.  Hohert 

Pi^ham  and  Rattle  - 
Portland  (Countess  of)    and 

Attorney  General  -  -  -  582 
Portsmouth  (Lord)  and  Wallop  285 
PouUtt  V.  Earl  Povktt  499,  500,  n. 

516 
Poulson  V.  Wellington  -  -  232 
Powell  V,  Loxdale  -  -  -  -  302 
-— —  and  Stratford  -  -  -  389 
Pratt  and  Judd  -----  385 
Prescott  and  Pettiward  -  -  382 
Preston  and  Morris  -  -  455, 459 
Price  and  Curtis  -  *  -  -  141 
Piice  and  Hyde  -  -  -  -  117 
Price  and  MoMeU  -  -^  -  -  331 
Prickwood  and  Fox  *  340,  585,  n. 
Prideaux  and  Roe  452,  457,  550, 

568,  603,  606 
Priest  V,  Parrot      -    •    -    -  401 


Page 
Prince  I.  Green  •  -  -122,369 
Probert  t?.  Clifford  ...  -  480 
Probert  v.  Morgan  290,  530,552 
Proude  and  Green  •  -  -  •  220 
ProMTse  and  Naime  -  •  -  421 
Prior  and  Middleton  •  *  -  447 
Pugh  V.  The  Duke  of  Leeds  589, 

590 
PulteneyandLady  Cavaa  •  300 
and  £larl  of  Darlington  215, 

Pybus  o.  Mitford    -    -     -    -  333 

f .  Smith    .    -    -  1 16,  333 

Pywell  and  Clerk  -    -     -    63,  d. 


Q. 


Qttincey  and  Scrafton  -    -    •>  330 


R. 


Radctiffe  and  Doe  ....  607 

Ramsden  v.  Bartlet    •    -    •  330 

p.  Hylton      -    -    -    -  499 

Randal  v.  Hearle  -  -  -  -  103 
Randall  v,  Morgan  *  •  .  423 
— ~  and  Patton  -  -  *  -  173 
Rankin  and  Long  •  «...  57 
Rant  and  Freestone  •  •  •  349 
RattU  T.  Popham  -  -  45  ft »  45a 
Rayner  0.  Mowbray  •  «  -  519 
Rawlins  v.  Burgis  *  152,  a.  153 
'■■  and  Roe  -  -  -  •  610,  n. 
Read  v.  Nash  *  •  «.  595,  603 
Reade  v.  Reade    151,   398,  467, 

659t^«4 
Ready.  Shaw ^478 

Rees  v«  King    -    -    •    •    «  6ft6 

V.  Philip  -    -    •    -    -  6so 

Reidand  MoodieS44,245,  247p341 

o.  Shergold   103,  216,   3^7, 

348,369 
Reignold  and  Wood  -  ^  -  34 
Ren  V.  Bulkeley  -  -  •  56, 57 
Rendle  and  Doe  -  575, 622,  ^24 
Rendlesham  v.  Woodford  -  389 
Reresby  v.  Newland  -    ^151,  ^66 


^N 


DBX   TO   CASB8. 


-  -  589 

-  -469 
.     -689 


R«x  o.  Inhabitanti  of  Eating- 
ton     --...-    96,97 

V.  InbabitantB  of  Gam- 
Ungay  --.-•-  590 
V.  Marquis  of  Stafford  •  440 
Rice  and  Aislabie  -  -  -  -  106 
Rich  r.  Beaumont-  156,  I57, 191 
andBevil-    ....  485 

and  Civil 489 

V.  Codcell  -  ii6f  330»  d^s 
Riche  and  Beny  -  -  584, 596 
RidEs  and  Dike  ....  267 
Rider  and  Osbom  -  - 
Sigden  ti.  V  allier  -  - 
Ri^to.  Smith  -  • 
—  V.  Thomas  -  «07, 573, 610 
Ripley  v»  Waterworth  -  195,  n. 
Rippon  o.  Dawding  ...  158 
Rkley  and  Hales  -  •  -  ^6,35 
Roach  «•  Hammood  -  *  -  519 
— — *f?.  Wadham  68,  305,  307, 

335 
Robbins  and  Cole  .    •    -    •  402 

BoUrU  V.  DixaU  391,  445,  517, 

54i>555 
Robinson  and  Brandon  -  *  113 
.—  ©.  Comyns  -  .  -  -  137 
V*  Dns^de  .  -  .  .  ic^ 
and  Dn^e  -  -  -  -  357 
•  and  FuFB^er  «  -  -  349 
9.  Uardcaetie  429,  471,  507, 

A- 53^9  537*  5479  655 
Rebson  and  Doe  -  -  *  591 
Racli£(nrt  and  Spelling  •  •  116 
Rodd  and  Edgeoeiiibe  -  -  400 
Rodgers  v.  Maxahali  -  •  -  355 
Roe  9.  DoBt  .  .  •  .  •  463 
V.  Mittoo  -  -  -  405, 4a6 
V.  Pogson  -  -  -  -  479 
V.  Prideaox  450^  457,  550, 

568,  603,  Go% 
V.  Raif?lins  ...  610,  n. 
V.  Archbishop  ^of  York  301, 

400,  593 
Rogen^s  case  ....  1.  998 
Jh|^  V,  Earl  •  -  -  -  369 
RofKr  V.  Haltfax  -  -  55*  ^68 
RoacooimoB  (Coimte»of)«'.  Fowke 


XXXTU 
Page 

Ross  V.  Ewer  -  -  .  937^  3^9 
Roatledge  and  Doe  ...  441 
V.  Dorril  147, 361, 430, 437, 

509,  537i  541,  54«,  545,  547. 

560, 565 
Rowel  and  GwiUiams 
Rowley  r.  Rowley 
Royseand  Hamilton 
and  Lysaght 


-  -  394 

-     -   lys 

175, 30« 

-  -498 


Rumbold  V.  RumboJd  383,  389, 

390 
Russell  and  Strode  -  •  .  349 
Rutter  V.  Mac  Lean      -  384,  385 

and  Wright     .    -  384,  385 

Rye  and  Attorney  General      a  13 


Sidnne  and  Tempest  *  *  a85,n« 
Sadlier  and  Bullock  -  -  -  431 
Salisbury  and  Edge      -  510,  593 

<Earl  of)  V.  Lamh  •    -  337 

Salter  v.  Butler  -  195*  ii«  196,  a« 
Sahingstoneand  liefegg,  438,441, 

48a 
Saltonstall'scase  •  •  *  439,n> 
Samme's  case  ^  -  .  -  .  \%f 
Sanders  v.  Franks  .  •  .  ^St 
Sandiland'a  andBougbton  •  300 
Sandham  and  Doe  371, 639, 633 
SatMam'o.  MedmM  -  37a,  374 
Sands  v.  Lsdger  ...  583 
Saad/s  and  Campbell  195,  n.  4M 
Sandys  and  Tomkyn  -  *  •*  d9t 
Saiigeson  v.  Sealey  348,  349, 359^ 

387 
Sarth  V.  Lady  BlanAcy  348,  361 

Savage  o.  Carroll  391,  994,  511 

Savage  and  Mahon  486, 5^6,  519, 

5«4 

Saoage  tmd  Nempori  -    -    .  45a 

Saveiy  V.Dyer      ...  197,*. 

Savil  9.  Steding  .....  364 
Savile  V.  Blacket  61, 63, 64,67,76, 
Savilland  Gardner  -  -  •  ai64 
Saunders  V.  Owen  «  *  -  307 
Saundersoa  v.  Jacfceon  -  -  337 
Sf^e  V.  Fxaeland  «    •    .    •>  %^ 


xxxvni 


INDENT   TO   CABZi. 


Page 

Scambler's  case     -    -    -    -  369 
Scarborough  (Lord)  and  Ciark- 
son     ------- 

Sclater «.  Travell  -  -  -  -371 
Scott  and  Hotley  589,  624,  626 
— s-  and  Attorney  General  1 76 
—  V,  Bell  -----  424 
Scrafton  V.  Quincey  -  -  -  330 
Scroggs  V.  Scroggs  -  -  -  408 
Scropev.Offley  -  -  -  61,411 
Scrope's  case  -----  283 
Sealey  and  Sargeson    348,  349, 

359,  367 
Seaward  v.  Willock     534,  n.  539 

Serjeant  and  Parker  •  -  -  426 
Sermon  and  Delamere  -  -  14 
Sewell  and  Wilson  569,  601,  603 
Seymour  and  Clinton  -  -  471 
and  Coleman  151,  499,  513 
and  Lord  Hinchinbroke  271, 

444,461 
Seymours  case  -  -  -  -  231 
Shadwell's  case  .  -  •  -  350 
Shannon  v,  Bradstreet  360,  364, 
365,376,378,593,604,616 
Sharp  V.  Sharp  -  -  -  162,  167 
Shanington-'s  case  -  -  -  -  122 
Shaw  V.  Jakeman  -  -  -  -  423 
Shaw  and  Read  -  -  -  .  478 
Shecomb  or  Slocomb  v.  Haw- 
kins     583 

SheddoQ  v.  Goodrich    -  386,  387 
Shelle/sease      -    -    -  233,234 


-    -    ^ 


Shelly  V.  Earsfield 
Shepherd  v.  Spencer  - 
Shergold  and  Rdd 
Shirley  v.  Ferrers 
..         and  Notts     -    - 
Shorrel  and  WiUis  - 
Shove  V.  Pincke    - 
Showell  and  Cull  - 
Shttnner  and  Mason 
Simpson  and  Doe  - 
■        V.  Homsby    - 

V.  Paul    -    - 

Sitwell  V.  Barnard 

Slater  and  Edwards  53,  i6i,  64^ 

66,  74,  75,  77,  144 
SleeandCrofl  -•  -  105,285,  299 


331 

tfi9 
103 

336 
86 

•50 

327 

384 
«o5 

105 

263 

379 
479 


Page 
Sloane  v.  Cadogan  230,  291,  302 
Slocomb  or  Shecomb  v.  Haw*    ' 
kins -  583 

-  -  121 

349, 367 

354.  355 

-  -  279 

-  -  250 
5^0,  522 


Smallbrook  v.  Fitz 
Smith  V.  Ashton 

•  V,  Baker     -    - 

and  Bovey    -    - 

and  Brice      -     - 

V.  Campbell     - 

V.  Lord  Camelford  149,  391, 

497,  501,  515,  562, 

538, 542,  565 

V,  Carr    -^    -    -    -    -  402 

Smith  V.  Death  -  -  -  -  61 
Smith  and  Doe  -  -  -  522,  627 
«7.  and  Ellis  21 2,  n.  250,  260 
V.  Evans  -  -  -  -  212,  n. 
andParkhurst  -  -  -  36 
and  Pitt   -----  402 


116,333 

-  -  589 

-  -  614 

115,  117 
180,  319 

569,607 
-    .  97 

-  -  365 


and  Pybus  -    • 

and  Right 

«7.  Trinder     - 

andWaptaff  - 

V,  Wheeler 

and  Wright     - 
Sm3^h  and  Biggot  - 
Sn^th  (ex  parte)     - 
Snape  and  Turton  51,  53,  63, 97, 

339,  379,  383,  454 
Sneyd  or  Sneed    v,Sneed  or 

Trevor  -  -  348, 366,  367,  ■- 
Snowden  and  Doe  -  -  -  -  594 
Sockett  V.  Wray  -  -  -  -  116 
Somers  (Lord)  and  Pole  -  -  385 
Somesville  t;  Lethbridge,  «  534,  n, 
Souch  and  Witchcot  -  >  -  394 
Southampton!?. Lord  Hertford  431 
Southby  u,  Stonehouse  327,  333,* 

471 
Speake  1;.  Speake  -    -    -    -  529 

Spencer  and  Bagshaw      -    -  137 

and  Hill  -----  401- 

V.  Duke  of  Marlborough  144, 

148, 537 

and  Shepherd 

V,  Spencer 
Sperling  v.  Rochfort 
Sprange  v.  Barnard  - 


-  -  219 

490,  497 

-  -  116 


-  335,  237 
Spring  v;  Biles  -    -  303, 482, 51 8 


liVDEX   TO    CASES. 


SUckhouse  v.  Barnston  -  * 
Stafford  (Earl  of)  v.  Buckley 
—  (Marquis  of )  and  Rex  - 
(Lord)  case  -    -    -    - 


Page! 

342 

97 
440 

65 
Stamford  r.  Omly  -    -    -     -  365 

Sianeley  and  Lemaine  sia,  n.  337, 

293 
Standenv.  StandenorMacnab  105, 

484,  n.  285,  286 

Stanhope  and   Griffin   121,  417, 

422,  424 

-— ^   (Lord)   and    Lord    Mabon 

477,  n. 
Stanhope's  (Sir  John)  case    -  268 

Staple  and  Doe  -     -    *  159, 

Stapleton's  case      -    .  -    . 

Stephens  and  Copelaud  -    - 

V.  Olive  -    -    -  -    - 

Sterling  and  Savil  -    -  -    - 

SteTenson  and  Hesse  -  -    - 

Stileman  V.  Ashdown  -  -    - 

Stile  p.  Tomson     -    -  -    - 
Stiles  V.  Cowper  -    - 
Stokes  and  Goodtitle  - 
SCfloe  c  Evans      -    - 

Sfionehouse  and  Southby  327,  333, 

471 
Stratford  v.  Lord  Aldborough  352, 

370,  374,  378 
V,  Powell  -----  389 

Stiatton  r.  Best  -     -    -  385,  469 


272 
207 

67 

-  -  425 

-  -  264 

-  -  119 

-  -  422 

-  -  163 

364,  378 

-  .  469 

-  67 


and  Butler    -    -  .     .  523 

Streatfield  v.  Streatfield  -     -  380 

Street  and  Barford  -    -  -    -     99 

Stribblehill  v.  Brett    -  -    -  412 

Stride  and  Birde    -    -  -    -  212 

Strode  v.  Russell    -     .  .     -  349 

Stroud  V.  Marshall      -  -    -  402 

Stuart  V,  Lady  Kirkwall  -    -  114 

Sturgiav.  Corp      -    -  -     -  119 
Sampton  v.  Sir  Andrew  Jenner  280 

Sapple  V.  Lowson    -    -  -    •  524 

Sttiman  and  Morgan    -  285, 398, 

'     -     -  479,  489 

Susex  ^Countess  of)  0.  Worth  583 

Sutherland  and  Casterton  441, 467, 

660 
(Countess  of )  p.  North- 
more  -------  271 


Sutton  and  Blore    -  - 

—  V,  Jones  -     -  -  - 

and  Kenyon  -  - 

Sweetman  v.  Woollaston  - 

S>vift  V.  Gregson   -  -  - 

Sylvester  and  Dyke  -  - 

Symson  v.  Turner  -  -  - 


T. 


xxxix 

Page 
360,  364 

-  •  569 

-  -  86 

-  489 

-  484 

-  493 

-  127 


Talbot  V.  Tipper    -  340,  459,  624 
Tankerville  (Earl  of)  v.  Coke 

66,  444,  461 
Tanner  and  Woollen  -  384,  483 
Tapner  v.  Merlott  - 
Tarback  v.  Marbury 
Target  v.  Gaunt  - 
Taylor  and  Brown  - 

V,  George 

—  V.  Horde  -     - 
V.  Wheeler    - 


•  -  469 

336,  417 

-  -  396 

396,  447 

-  -  3a8 

569,  630 

-  -348 

-  -  644 

-  285,  n, 

-  -  425 

37 ',374 

-  -  226 

-  -  86 

-  -  169 

-  -  114 


Taylour  and  Humphrey 
Tempest  v.  Sabine 
Templar  and  Evelyn   - 
Temple  v.  Baltinglass 
and  Lestrange    • 

and  Webb    -    - 

Tenant  v.  Brown  -    - 

and  Hulme  -    - 

Teynham  (Lord)  v.  Webb  413,610, 

513,  513 
Thayer  r.  Thayer  -  -  -  -  212 
ThcUmson  v.  Woodford  382,  387, 

388,389,432,510 
Thirkell  and  Buckworth  -  338,  n. 
Thomas  V.  Hole     -    -    -    -  523 
and  Heatly  -     216,  288,  n. 
and  Ow^    -.   -    -    -  618 

and  Right    -  207,  573, 610 

V,  Thomas   -    -    -    -  482 

Thomasius  and  Opy   *    -    -  583 
Thomlinson  v.  Dighton  67,  76, 78, 

102,  155,216,296,482 
Thompson  and  Driver  -  155, 159 
V,  Lawley    -    -    -    -  137 

-  V.  Leach  -  -  -  402,  403 
V.  Towne  -  -  -  -  336 
and  Wamford    -    -  97,  393 


xl 


INBRX   TO    CASES< 


Paft. 

ThoixttOD  V.  Freston  •  <-  -  143 
Thorley  and  Doe  -  -  -  -  ai6 
Thome  and  Bullock  53,  65,'  68, 

,        V.  Newman  •    -    -    -  163 

<— ^  V.  Thorae     -    -    380,  s8s 

Thornton  and  Lancaster  *    -  .107 

Thorpe  and  Campion  -    -    -  578 

Thorpe  "v.Frere     -    -    -    -  188 

Thorpe  v.  Goodall     -    -  61,  188 

Thredneedle  0.  lineham  -    -  599 

Thruxton  v.  Attorney  General  si  1 

Thurbmie  and  Wall   -    332,4^9 

Thurland  and  Dormer  sis,  ss6, 

ftS7,  C60,  261 

Thwaites  v.  Dye  or  Dey  iso,  447, 

6H 
Tickner  V.  Tkkaer   -    85,86,87 

Tipper  and  Talbot  340,4699^^ 
Toilet «.  Toilet  -  •  -366,39s 
Tomkinaon  and  Doe  -  -  91,  271 
Tomkyn  v.  Sandys  -  -  -  39a 
fFomlinson.  See  Thomlinson 
Torason  and  Stile  •  -  .  •  163 
Towne  and  Thompaon 
Townesend  v.  Walley 
Towntend  and  DofWiMg 
Townaend  and  Kettle 
9.  Wilaon  -  - 
(Lord)  V.  Windham  -  336 
(Lord  John)  and  Wilson  390 
Toye  and  Hinton  -  -  -  •  336 
Traffordv.Boehm-  •  -  -  44s 
Travel  v.  Travel  -  -  156>  HI 
Travell  and  Sclater  -  -  -  S71 
Trevor  and  Smed  or  Sneyd  34B, 

366, 367,  n. 
Trimmer  o.  Jackson  -  sso,  S50 
Trindar  and  Smith  -  -  -614 
Tristram  v.  Lady  Bakbglass  570 
Troughton  v.  Troughton  -  •  336 
Troaer  v.  RmghtUg  -  -  •  93 
Troy  and  Lowther 
Tucker  and  Jonea  -  - 
Tudor  V.  Anson  - 
Turner  and  Clarke 

■  ■■      and  Symaon  -    < 

■  ■  ■■  V.  Vauehan  -    • 
Turnour  and  Morrison 


-  •  33« 
166,  804 

-  408,  n. 

166,  S65 


349i 


693 
s86 

364 

-  -  500 

-  -  187 

-  -  401 

-  SIS,  n. 


Page. 

Turton  and  Snxge  51,  53,  63,  97, 

239,  S79,  S38,  454 
Turvill  and  Norton  -  -  -  1 1 4 
Tylley  v.  Pierce  -  -  -  -  sa3- 
Tyrconnel  (Earl  of)  v.  Duke 

of  Ancaster  450,  5S7,  589, 

631, 532 


U. 

Ubley  or  Upley  and  Daniel    100, 

^5S,  ao7 
Udalv.  Udd  •  - 
Underwood  and  Doe  - 
Uphill  and  Davis  -  - 
Upton  V.  Bassett  -  • 
Uvedale  v.  Uvedale  - 
Uxbridge(£arlof)v.  Bayley  66, 

315 


283,  316 
*  -  468 
-  -  410 
.  .  4S0 

878,  873 


V. 


Vallier  and  Rigden  ^  -  -  469 
Van  V,  Barnett  -  -  -  -  817 
Vanderzee  v.  Acolm  I60,  327, 
328,  n.  489, 490, 498, 497, 561 
Vane  v.  Lord  Dungannon      151, 

3B4,  4^ 
Vardy  and  Bull  -  -  -  392,  396 
Vaughan  and  Turner  -  -  •  401 
Venables  v.  Morris  -  -  141,  334 
Vemey  and  Jones  568,  625,  630, 

63«,  634 
Vernon  (Lady)  v,  Jones  -  -  281 
Vernon  ©.  Vernon  •  -  •  360 
Vernon's  case  -  -  -  136, 337 
Vigor  and  the  Attorney  Gene- 
ral      f  287 

Villareal  and  Da  Costa    -    -  6^8 
ViUers  and  Wegg  or  Heynes      30 

33,39 
Vincent  v.  Ennys    -    -    -    -  56 
and  Habergham    121,  sso 

302 
V.Lee 164 


INDEX   TO    CASES. 


xli 


Page 


W. 


Waad  and  Dou^plas  -  «  -  421 
Wade  and  Bircfa  -  -  -  -  395 
and  Cole  -  1 77, 58 1 ,  524 
Wade  V.  Paget  -  -  -  367 
Wadham  and  Roach  88,  305,  307 

335 
Wagstaffv.  Smith     -    -115,117 

V.  Wagstaff  -  ao8, 333, 295 

Wake  V.Wake 389 

Wakeford  and  Wright  241,  246, 

250,  257,  261 

Wakeman    and    Walker   or 

Waker 

Walker  and  Menzey  482,  489, 565 

*— —  Walker  and  Perkins    «8o, 

281,  400 

or  Waker  v,  Wakeman  576 

Wall  r.  Thurbome      -  322,  489, 

Waller  and  Andrews  -    354,  357 

-^—  and  Bacon    -    -    -     -  589 

Walley  and  Townesend    166, 204 

Wallis  and  Lawrence       -    ~  3^7 

Wallop  V.  Lord  Portsmouth    -  285 

Walpole  V,  Lord  Conway    -  148 

Waihurton  and  Bayley    155,  156 

Wai^rton  v.  Warburton      -  500 

Ward  and  Attorney  General    565 

and  Bainton      -    -    -  336 

r.Baugh       -    -    383,390 
V.  Booth       -    -    -    -  377 
v.  Lenthal   -213,318,322 
Warde  and  Bristow  175,  385,  460, 

497, 501, 514»  515, 538, 5^5 
Ware  V.  Polhill      -    -    -    -  145 

Waieham  v.  Brown    -    -  .  -  478 

Wameford  v.  Thompson    97,  393 

—  o.  Wameford     -    -  212,  n. 

Warner  and  Hardwin    -  180, 228 

t^.  Arthur       -    -    -  177 

V.  Garrard    -  125,  148 

Waterhoiiae  and  Bailer    -    « 

Waterworth  and  Ripley  -  195,  n. 

WatK>n'8  (Miss)  case  -    -    -  1 14 

Watson  and  Doe    -    -    -    -  589 


Page 

Watt  V.  Watt 348 

Watts  V.  Ballas      -  .  -    .    -  349 

and  Doe       -    -    -    -  568 

Wauchope  and  Ker     -         -  386 
Wayne    and    Lady   London- 
derry    -----  526,  530 
Webb  r.  Temple    -    -    -    -     86 
and  Lord  Teynham  413, 510, 

512,513 


Webster  and  Whistler 
■  and  Worme  -  - 
Weeks  and  Outon  -  - 
Wegg  V.  Villiers,  -  - 
Weiby  r.  Welby  -  - 
Weller  and  Doe  -  - 
Wellington  and  Ponlson 
Wells  V.  Faron  -    -    - 

and  Billingsley 

West  V,  Bemey      -    - 
West  and  Freeman     - 

and  White    -    - 

Westbrook  v.  Kennedy 
Westby  v,  Kiernan 
Westcott  and  Beard    - 


-  384,  501 

-  -  282 

-  -  121 

30,  33,  39 

-  -  38« 

149,  37^ 

-  -  232 

-  -  217 

-  -  51a 
.    -    80 

-  -  589 

■    -    79 
.    -  250 

-  -  480 

•    «9,  n- 
and  Bradby  -  105,  285,  292 

Western  and  Folkes  391,  466,  561 
Westfaling  v.  Westfaling  -  195  n. 
Wkalcy  v»  Drummond  '  -  -  216 
Wheate  and  Bargess   -    -    -  393 

V.  Hall,      -     -  45,  93f  H* 

Whaler  and  Palmer  407, 410, 445 


and  Smith 

and  Taylor  -    - 


i^f  3»9 

34« 


Whelpdale's  case    -^    - 
Whiskon  v.  Cleyton    - 
Whistler  and  Newman 
V,  Webster  -    - 


Whitebread  and  Bax 


-  -  400 

-  -    99 

-  -  115 

384,  501 

489,  49^ 

497 
White  V.  Collins    -    -    -  534,  n. 

andParkes,   -  61,  116,  117 

and  Pike  -  -  -  -  356 
V.  West  -  •  -  -  -  79 
V.  St.  Barbe  -  -  •  -  509 
WhUe V.White  -  -  -  388,521 
Whitfield  and  How  176, 619,  622 
Whitcombe  and  Pope  -    -    -  524 

d 


zlii 


I^tDCX   TO   CA8E6i 


Page 

Whitehead  and  Doe  •*  -  230, 931 
«  -  and  Perry  -  -  -  -  349 
Whitehoraev.  Harris  *  -  -519 
Whitlock's  case    -  450,  451,  452, 

453, 588,  624 
Widraore  v.  Woodroffe  519,  581, 

Wigson  V.  Garrett  or  Gerard  68 
Wilde  V.  Fort  -  -  .  -  -  339,  n. 
Wiikie  V.  Holmes  120,  993,  348, 

3«7,  368 
Wtlkins  and  Lane  .-    •    -    «  302 

JFilldnson  and  Jones  -  -  «>  a86 

Wilks  V.  Backs     .  .  -  .  285 

•—  r,  Shorral     -  •  -  -    50 

Willis  and  Clinton  -  «  ^^  1 15 

Williams  v.  Drew  -  -  -  -  136 

—  V,  Carter      -  -  -  -  142 

—  T.  Jekyll  -  -  -  -  195,  n, 
^m^"-^  (ex  parte)  -  -  -  -  216 
Williamson  v.  Gibon  •  •  -  414 
Willock  and  Seaward  534,  n.  539 
Wilmer  v,  Kendridi  -  «  •  369 
Wilson  and  Grace  -  -  -  -  515 
Wilson  V.  Mount  -  -  «i  •  382 

V.  Piggot  -  360,  496,  565 
V.  Sewell  -  569,  601,  603 
and  Townsend  -  166,  265 
•*—.v.  Lord  John  Townahend  390 
Wiltshire  t».  Benth^m  -  169, 173 
Wimbles  v.  Pitcher  «  •  *  533 
WinchelseaCEarl  of)aiid  Hurst  328 
Winchester's  (Marquis  of)case  178 
Windham  and   Lord   Towo- 

shend  *•*«•«  336 
Windsor's  (Lord)  case  •  -  I96»n. 
Winstaadley's  case  -  •  -  311 
Winston  and  Bould  -  -  *  34 
Winter  and  Leigh       -      63, 417 

.# v.  Loveday  -  456,  577*  6B7 

Winwood  and  FieUing  -  -  366 
W'itchcot  V.  Souch  -  •  -  394 
Witts  V.  Boddington  •  1  •  398 
'<^-*^  V*  Dawkins  -  -  -  -  116 
Wolltn  v.  Tanner  ••  -  3S4,  483 
Wood  and  Bromksesid  «  -  511 
V.  Rei^^iAld  •*-•*-    34 


Page 
JFoodfordand  Thellusson  382,  387 

388,  389,  432,  510 
Woodford  and  Rendlesham  -  389 
Woodhouse  v.  Hoekins  <-  -144 
WoodieV  case  -----  426 
Woodroffe  and  Widniore  519,  621 

Woodxcard  r.  Hakey  -  •  -  214 
Woolaston  and  Sweetman  -  489 
Woolridgeand  Bruneden  521,  594 
W^oolston  and  Zouch  66,  279,  346 
Worcester's  (Dean  and  Chap- 
ter of)  case  -----  673 
Wordale  and  Hyer  -  -  -  394 
Worme  r.  Webster  -  -  -  282 
Worrall  r.  Jacob  -  -  *  -  312 
Wray  and  Socket  -  -  -  -  116 
Wright  V.  Atkyns  -  -  -  -  622 
V.  Barlow  -  224,  228,  244 
and  Bradbvry  -  -  -  52^ 
o.  Lord  C«rdogan  -  -  158 
V.  Englefield  -  -  •  16T 
c.  Pearson  -  -  .  -  137 
V.  RuAter «  -  -  384,  385 
V.  Smith  -    •    -    569, 607 

1',  Wakefoid  241,  246,  «60i, 

267,  2^* 
Wroth  and  Countess  of  Sussex 
or  Leaper     -----  5^3 

Wykham  v.  Wykham   -  207,  438 
Wytham  and  Hixon   *    •    -  aao 


Y. 


Yaie  v*  Mosely  -  -  -  •  389 
Yates  o.  Been  -  -  -  402,  403 
Yates  V.  Compton  «  •  107,  lefi 
Yeilding  and  Harnett  -  -  •  363 
Ydland  or  Yeeland  v»  Fidia 

or  Fettis  -  -  -  -  6i»  84* 
York  (Archbtsfaop    oC)  sn4 

Roe  -  -  •  -  9o^4M»59S 
Young  Vk  Cotds    •    ^    «    *  328 


INDEX    TO    CASES. 


Page 


Year  Books. 


38  E.  3.   pi.  3,        -    - 
49  E^-  3-  16-   pl*  10.     - 


^9  1!,-  3.  10.  pi 

9  H.  6.    1 3,  b. 


108 
101 
106 


P*g« 

9  H'  6.  24,  b.  25,  a.     -    -  106 

15  H.  7.  11,  b.      -    49,  167,  172 

Z. 

Zouch  r.  Woolston  -  66^  279;  345 


xliv 


TABLE  OF  STATUTES  CITED. 


Page 


Richard  III. 


1.  c.  I.  (Uses)    -   7, 11,  84,  177 

Hemrt  Yin. 

9 1 .  c.  4.  (Sales  by  Executors)  109 
37.  c.  10.  (Uses)  -  «  '  7,  20,  94 
— -  c.  16.  (Inrolments) 
3JI.C.1.  (Wills)  -  - 
—  c.  38.  (Leases)  -  -  571,  597 
33  c  20.  (Treason)    -     179,  183 


-  -      9 

-  -  136 


Elizabeth. 

1.  c.  19.  (Leases)  -    -    -    -  595 

13.  c.  7,  s.  2.  (Bankrupts)    -  187 

—  c.  10.  (Leases)  -    -    596,  604 

18.  c.  11.  (Leases)  -    -    596,  601 

27.  c,  4.  (Voluntary  Convey- 
ances)   415 

35'  c.  5.  (Englefield's  Forfei- 
ture-   .....  182 

43.  c.  4.  (Charitable  Uses)  -  213 

JilyMlS      I. 

21.  c  19,  s.  1.  (Bankrupt's)    187 


Pag« 


Charles  IL 

m 

^9  c-  39  s.  3.  (Surrenders) 
s.  5.  (Wills)  -    - 

Anhs. 
7.  c.  21.  (Treason)    .    - 

Gboroe  IL 


-  400 

-  212 


179 


9.  c.  36.  (Cliaritable  Uses)   -  213, 
17.  c.  39.  (Treason)    -    -  179,  n. 

George  IIL 

39  &  40,  c.  41.  (Leases)  -    -  614 

c.  93.  (Treason)   179  b, 

41.  c.  70,  s.  26.  (Powers  in 

insolvent  debtors)      -  184 

43*  c.  75,  s.  3.  (Lunatics)     -  186 

53.  c.  102,  s«  18.  (Powers  in 

insolvent  debtors)     -  185 

54.  c.  23.  (Insolvent  debtors)  186 
—  c.  168.  (Attestation)  -    -  254 


TREATISE 


OF 


POWERS. 


CHAPTER  I. 

I 

of  th£  nature  of  powers  before  and  since  the 
statute  of  uses;  and  of  the  suspensi6n, 
extinguishmeim:,  and  m£:rg£R  of  powers^ 
deriving  their  effect  from  the  statute. 

SECTION    L 

1:  OWERS  are^iUiercovmoD-law  authorities;  declara- 
tions or  directions  operating  only  on  the  conscience  of 
the  persons  in  i/vhom  the  legal  interest  is  vested ;  or  de- 
clarations or  directions  deriving  their  effect  from  the 
statute  of  uses.  A  power  given  by  a  will  to  A  to  sell 
an  estate  (I),  and  a  power  given  by  an  act  of  parliia- 
ment  to  sell  estates,  as  in  the  instance  of  the  land-tax 
redemption  acts,  are  both  common-law  authorities.  The 
estate  passes  by  force  of  the  will,  or  act  of  parliament, 
and  the  person  who  executes  the  poweV  merely  nomi- 
nates the  party  to  take  the  estate.     A  power  of  attorney 

is 

^■^^— i^iM«^»«"«^iiw^-""^'^^"^"^"^"'^^— ■r^""^""^^""~"^~"'^^"^"^»"^*""^""^"^"— ■"^^■""■■""■"■^■^~"^"^*'"^"~^~"^'^ 

(I)  This  is  doubted  where  a  seisin  is  raised  to  feed  the  dense. 
The  doctrine  cannot  be  considered,  till  the  student  is  made  ac- 
qaaioted  with  the  nature  of  this  seisin. 

B 


2  OF    POWERS    BEFORE 

is  also  a  common-law  authority ;  but  the  estate  is  not 
in  this,  as  in  the  other  cases,  actually  transferred  by 
the  instrument  creating  the  power.  It  is  a  mere  au- 
thority to  execute  a  conveyance  in  the  place  of  the  prin- 
cipal; and  the  estate,  therefore,  must  be  conveyed  by  the 
attorney,  with  the  same  solemnities  as  would  have  been 
requisite  upon  a  transfer  executed  by  the  principal  him- 
self, A  power  to  dispose  of  an  estate,  or  sum  of  mo- 
ney,  of  which  the  kgal  interest  is  vested  in  another,  is 
a  power  of  the  second  sort.  The  legal  interest  is  not 
divested  by  the  execution  of  the  power,  but  equity  will 
compel  the  person  seised  of  it  to  clothe  the  estate  created 
with  the  legal  right. 

To  understand  correctly  the  nature  of  powers  deriving 
their  effect  from  the  statute  of  uses,  which  it  is  the  prin- 
cipal object  of  these  sheets  to  elucidate,  we  must  con- 
sider, 1st,  The  nature  of  trusts  before  the  statute  of  uses; 
and,  2dly,  The  effect  of  the  statute  (a). 

The  simplicity  of  the  common  law  was  admirably 
adapted  to  times  when  transfers  of  property  were  not 
frequent.  It  was  essential  to  the  validity  of  such  trans- 
fers, that  corporal  possession  of  the  land  should  be  de- 
livered to  the  purchaser  in  the  presence  of  his  neigh- 
bours ;  thus,  every  one's  title  was  publicly  known,  and 
secret  and  fraudulent  transfers  of  property  never  could 
take  place.  This  mode  of  transfer  was  termed  a  feoff- 
ment, with  livery  of  seisin,  a  conveyance  which  is  still 
frequently  used.  And  the  like  strictness  required,  that 
estates  thus  notoriously  transferred  should  not  be  defeated 
by  the  mere  execution  of  a  deed ;  and,  therefore,  a  power 
of  revocation  annexed  to  a  feoffment  was  void  in  its 

very 

(a)  See  the  Introduction  to  Gilbert  on  Uses. 


THE   STATUTE   OF    USES*  ^ 

very  creation.  A  condition,  it  is  true,  might  at  all 
times  have  been  added  to  a  feoflfment;  but  the  strict 
mle  of  the  conunon  law  did  not  permit  the  breach  of 
such  condition  to  be  taken  advantage  of  by  any  but  the 
feoffor  or  his  heirs — principally  with  a  view  to  prevent 
maintenance.  ^  These  rules  opposed  an  effectual  barrier 
to  such  modifications  of  estates  as  prevail  at  this  day. 
When  to  this  rigour  we  add,  that,  except  in  some  few 
places,  by  force  of  a  custom,  lands  could  not  be  devised, 
we  shall  not  be  surprised  that  the  wants  of  succeeding 
times  should  invent  a  mode  to  defeat  the  excessive 
figMir^  aiid  subvert  the  simplicity  of  the  common  law. 
This  was  effected  by  the  introduction  of  uses.  It  is 
not  within  the  plan  of  this  work  to  consider  the  precise 
tme  when,  or  by  whom,  uses  were  introduced.  The 
nature  of  them  only  requires  our  attention.  A  use, 
thra,  was  a  mere  confidence  in  a  person  to  whom  an 
estate  was  conveyed,  without  consideration,  to  dispose 
(rf*  it  88  )the  person  by  whom  it  was  conveyed  should 
direct  The  estate  was  regularly  transferred  to  a  friend, 
upon  tmsts  desi^^ted  at  the  time ;  or  upon  such  trusts 
as  shodd  be  afterwards  appointed  by  the  real  owner. 
Bat  still  the  person  to  whom  the  estate  was  conveyed 
ivas,  to  all  intents  and  purposes,  owner  of  the  ^tatc  at 
kw.  It  is  observed  in  Chudleigh's  case,  that  he  who 
faatfa  an  use,  hath  not  jus  ncque  in  re  neque  ad  rem, 
bttt  only  a  jconfidence  and  trust,  for  which  he  had  no 
remedy  by  the  common  law:  and  Serjeant  Frowick, 
afterwards  Chief  Justice  pf  the  Common  Pleas,  remarked, 
iQ  the  reign  of  Henry  the  7th,  that  by  the  course  of 
the  common  law  cestui  que  use  had  no  more  to  do  with 
Ac  land  than  the  merest  stranger  in  the  world.     To 

B  2  prevent, 
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to  resort  to  equity  as  against  him ;  and  the  person  in 
ivhom  it  was  vested  being  a  mere  naked  trustee,  was 
bound  in  conscience  to  execute  the  directions  of  the 
donor.  This  is  clearly  laid  down  by  St  German;  who 
says,  that  when  an  use  is  in  esse,  he  that  hath  the  use 
may,  of  his  mere  motion,  give  it  away  if  he  will,  without 
recompense,  as  he  might  the  land  if  he  had  it  in  posses- 
sion. But  he  took  it  for  a  ground,  that  he  could  not  so 
begin  an  use  without  livery  of  seisin,  or  upon  a  recom- 
pense or  ground ;  and  the  doctrine  is  referred  to  its  true 
principles. 

This  important  distihction  applies  closely  to  the 
usual  conveyance  by  l^ase  and  release.  Wheite  the  lease 
for  a  year  is  intended  to  operate  under  the  statute,  a 
valuable  consideration  is,  according  to  the  abovfe  nile, 
absolutely  necessary ;  but  if  valuable,  it  need  not  be 
pecuniary — a  pepper-corn  rent  is  sufficient.  The  release 
operates  at  common  law ;  and  as  the  common  law  never 
requires  a  consideration  upon  a  solemn  conveyance  by 
deed  J  none  need  be  given,  although  it  is  usual  to  ex- 
press that  a  nominal  consideration,  as  lo^.  was  paid ; 
nor  is  a  consideration  necessary,  although  uses  are 
declared  by  the  release,  for  they  fall  widiin  the  above 
principle.  This  distinction,  which  was  never  dmed, 
was  expressly  taken  in  the  case  of  Pawlyn  v.  Hardy  (^i^, 
where  it  was  determined,  that  if  he  in  reversion  release 
to  the  tenant  in  possession^  all  his  estate,  right,  title,  ftc. 
there  need  no  consideration  to  be  mentioned  or  proved^ 
it  is  good  without ,'  otherwise,  if  by  grant,  &c. 

(ft)  Mich,  36  Car.  H.  B.  R.  MS. 
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Manifold  frauds  were  the  consequence  of  the  in- 
troduction of  uses ;  heirs  were  unjustly  disinherited ;  the 
King  lost  his  profits  of  the  lands  of  attainted  persons, 
aliens  bom^  and  felons  ;  lords  lost  their  wards,  marriages, 
rdiefe,  heriots,  escheats,  aids ;  married  men  lost  their 
tenancies  by  the  curtesy,  and  women  their  dower ;  pur- 
dasers  ^ere  defrauded  ;  no  one  knew  against  whom  to 
king  his  action,  and  manifest  perjuries  were  committed. 
Seireral  statutes  were  passed  to  remedy  these  grievances, 
particularly  a  statute  in  the  reign  of  Richard  the  Third 
(cX  whereby  it  was  enacted,  that  all  estates,  &c.  created 
by  cestui  que  use^  should  be  good  as  against  his  feoffees. 
Modes  were  soon  indented  of  evading  these  acts.  At 
last,  it  was  thought  that  all  these  wrongs  would  be 
avoided  by,  as  it  is  usually  termed  in  conveyances, 
tnnsfi^ring  uses  into  possession,  or,  perhaps,  to  speak 
more  correctly,  by  transferring  or  turning  uses  into  pos- 
sessions. With  this  view,  the  statute  of  27  H.VIII.  c.  1 0. 
commonly  called  the  Statute  of  Uses,  was  passed,  which 
enacted,  that  where  any  person  or  persons  stood  or 
were  seised,  or  at  any  time  thereafter,  should  happen  to 
be  seised  of  and  in  any  honours,  or  other  hereditaments, 
to  the  use,  confidence,  or  trust  of  any  other  person  or 
persons,  or  of  any  body  politic,  by  any  manner  of  means 
whatsoever  it  should  be ;  that,  in  every  such  case,  all 

such 
(c)  1  R.  3.  c.  1. 
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such  person  and  persons  and  bodies  politic,  that  had,  or 
thereafter  should  have  any  such  lise,  confidence,  or  trust  ia 
fee  simple,  fee  tail,  for  term  of  life,  or  for  years  or  other- 
wise, or  any  use,  confidence,  or  trust,  in  remainder  or  re- 
verter, should  from  thenceforth  stand  and  be  seised, 
deemed  and  adjudged  in  lawful  seisin,  estate,  and  posses- 
sion of  and  in  the  same  honours  and  hereditaments,  with 
their  appurtenances,  to  all  intents,  constructions,  and  pur- 
poses in  the  law,  of  and  in  such  like  estates,  as  they  had 
or  should  have  in  use,  trust,  or  confidence,  of  or  in  the 
sdme;  and  that  the  estate,  title,  right,  and  possession, 
that  was  in  such  person  or  persons,  that  were,  or  there- 
after should  be  seised  of  any  lands,  tenements,  or  here- 
ditaments, to  the  use,  confidence,  or  trust  of  any  such 
person  or  persons,  or  of  any  body  politic,  should  be  from 
thenceforth  clearly  deemed  and  adjudged  to  be  in  him  or 
them  that  had  or  should  have  such  use,  confidence  or 
trust,  after  such  quality,  manner,  form,  and  condition, 
as  they  had  before  in  or  to  the  use,  confidence,  or  trust, 
that  was  in  them. 

The  statute  then  provides  for  the  case  of  several  per- 
sons being  jointly  seised  to  the  use  of  any  of  them.  And 
contains  two  savings,  ist.  To  all  persons  (other  than 
those  person  or  persons  which  were  seised,  or  thereafter 
should  be  seised  of  any  lands,  tenements,  or  heredita- 
ments, to  any  use,  confidence,  or  trust)  all  such  right, 
title,  entry,  interest,  possession,  rents,  and  action,  as  they 
had,  or  might  have  had,  before  the  making  of  the  act  ; 
And  2d,  To  all  persons  seised  to  any  use  all  such  former 
rights  as  they  had  to  their  own  proper  nsCy  in  or  to  any 
manors  or  hereditaments,  whereof  they  should  be  seised^ 
to  any  other  use. 

It 
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It  has  been  quaintly  said,  that  uses  were  by  this  act, 
with  an  indissoluble  knot,  coupled  and  married  to  the 
land,  which,  of  all  the  elements,  is  the  most  ponderous 
and  immovable. 

Whether  the  Legislature  did,  or  did  not,  intend  to 
crush  uses,  it  is  not  material  for  us  to  inquire  (djy  as  it  was 
soon  settled  that  uses  might  still,  as  formerly,  be  raised, 
upon  which  however  the  statute  would  instantly  operate  ; 
but  neither  the  Legislature  nor  the  Judges  admitted'  uses 
with  all  the  latitude  of  construction  with  which  they  were 
adopted  before  the  statute  of  uses :  Previously  to  the 
statute,  a  mere  contract  unenroUed  by  A  to  sell  his  estate 
to  B  was  sufficient,  without  words  of  inheritance,  to  pass 
the  equitable  fee  to  the  vendee,  but  the  Legislature,  by 
an  act  passed  immediately  after  the  statute  of  uses  C^X 
required,  that  to  transfer  the  legal  estate  by  force  of  that 
act,  such  contract  should  be  by  deed  enrolled.  And  the 
Judges  resolved  that  words  of  inheritance  were  absolutely 
necessary  to  pass  the  fee  at  law.  And,  at  this  day,  it  is 
clear  that  a  mere  contract  to  sell  for  a  valuable  conside- 
ration paid,  importing  a  future  conveyance^  would  not 
raise  a  use  in  the  purchaser,  so  as  to  attract  the  statute, 
although  by  deed  duly  enrolled,  and  containing  words  of 
inheritance ;  but  still  it  would,  in  the  view  of  modem 
equity,  convert  the  vendor  into  a  mere  trustee  for  the 
purchaser,  and  entitle  him  to  call  for  a  regular  con- 
veyance. 

To  the  raising  of  a  use  which  the  statute  will  turn  into 
a  possession,  it  is  necessary  that  there  should  be,  ist, 

one 

(d)  See  n.  (1)  to  Gilb.  on  Uses,  p.  139. 

(e)  37  H.  VIII.  c.  16.  Note,  this  act  did  not  extend  to  covenants^ 
to  stand  seised,  and  only  to  estates  of  freehold^  or  inheritance. 
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ooe  person  seised  to  the  use  of  another,  in  esse;  and  2dly, 
a  use  in  esse,  but  whether  it  is  limited  in  possession, 
reminder,  or  reversicKi,  is  immateriaL  Thus,  where  a 
man,  for  a  valuable  consideration,  contracts  to  sell  aA 
estate  to  another  ia  fee,  which  contract  is  properly 
enroUed,  or,  as  we  now  term  it,  conveys  his  estate  by 
baigain  and  sale  enrolled,  equity  instantly  fastens  on  the 
conscience  of  the  vendor,  and  holds  him  to  be  a  trustee 
for,  or  to  be  seised  to,  the  use  of  the  vendee  or  bargainee: 
here  then  the  requisites  concur :  there  is  a  person  seised 
to  the  use  cf  another,  to  whom  a  use  in  possession  is 
limited ;  immediatdy,  therefore,  an  the  enrolment  ^  the 
sked(f)f  the  legal  estate,  by  force  of  the  statute  of  uses, 
vests  in  the  bargainee  as  effectually  as  it  would  have 
done  at  common  law  by  a  feofiment,  accompanied  with 
livery  of  seisin  or  corporal  delivery.  Had  it  not  been 
for  the  statute  of  enrolments  the  legal  estate  would  have 
vested  in  him  upon  the  execution  of  the  deed. 

By  an  unaccountable  construction  of  the  courts  of  law 
it  was  held  that  a  use  could  not  be  limited  on  a  use,  that 
is,  that  the  statute  would  operate  on  the  first  declaration 
of  trust  only ;  thus,  if  by  a  bargain  and  sale  the  use  is 
limited  to  A  and  it  is  then  declared  that  he  shall  stand 
seised  in  trust,  or  to  the  use  of  £,  the  statute  will  vest 
the  1^^  estate  in  A,  and  the  law  will  not  advert  to  the 
-trust  declared  in  favour  of  B.  (g). 

The  Court  of  Chancery  soon  seized  upon  this  narrow 

construction  as  a  pretext  to  revive  uses  under  the  name  of 

trusts ;  and  accordingly  it  was  determined,  that  B  was  in 

conscience  a  trustee  for  C  and  should  be  compelled  to 

convey 

(/)  See  D.  (4)  to  Gilb.  on  Uses,  p.  208. 
{g)  See  n«  (1)  ib.  p.  347. 
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convey  die  estate  to  him.  This  equitable  branch  of 
jurisdiction  was  extended  by  the  resolution  of  the  coarts 
of  law,  that  neither  copyhold  nor  leasehold  estates  conM 
be  conveyed  to  uses  upon  whi^h  the  statute  would  operate. 
A  term  of  years  may  of  course  be  created  out  of  a  free- 
bdd  estate  by  way  of  use,  but  when  it  is  ante  a  subsist- 
ing interest  it  caimot  be  conveyed  to  uses.  Therefore  if 
it  were  assigned  to  ^4  to  the  use  of  B^  the  legal  interest 
would  remain  in  A  who,  however,  would  in  equity  be 
deemed  a  mere  trustee  for  B.  (k). 

(h)  Hie  discussion  in  the  first  edition,  on  the  Stat,  of  Richard  III. 
wiAbe  foimd  in  n.  (2)  to  Gflb.  on  Uses,  p.  67. 
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Powers  before  the  statute  of  uses  were,  as  we  have 
seen,  mere  directions  to  the  trustee  of  the  legal  estate 
how  to  convey  the  estate ;  in  truth,  they  were  future 
uses  to  be  designated  by  the  person  to  whom  the  power 
was  ^ven :  these,  when  they  arose,  equity  compelled 
the  trustee  to  observe ;  and  when  conveyances  under  the 
statute  of  uses  became  established,  it  was  still  usual  to 
reserve  or  limit  such  powers,  as  the  exigencies  of  the  case 
required :  thus,  powers  to  lease,  to  sell^  or  exchange,  to 
jointure^  to  charge  With  portions  for  younger  children^ 
or  to  revoke  the  settlement  itself,  soon  became  usual.  In 
the  reign  of  Elizabeth,  however^  it  was  insisted,  that  a 
man  having  once  limited  the  fee-simple  in  use,  could  not 
reserve  a  power  by  a  vfuture  act  to  defeat  the  uses,  and  to 
raise  new  ones  by  force  of  the  same  assurance;  for  as  the 

statute 
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Statute  extingaished  the  use  in  the  possession,  it  could  no^ 
more  be  determined^  and  new  estates  created,  without  a 
new  livery,  than  an  estate  in  possession.  But  to  this  it 
was  answered,  that  uses  were  not  to  be  compared  to  the 
land  itself,  being  mere  accidents  inherent  to  the  posses- 
sion, and  built  thereon  by  civil  equity;  and  that  the 
statute  only  imbued  the  possession  with  the  quality,  form, 
and  condition  of  the  use,  but  did  not  effect  any  altera- 
tion in  the  mode  of  limiting  and  raising  present  and  fu- 
ture uses,  which  remained  as  before  (ij.  And  accord- 
ingly Manwood  laid  it  down  in  Brent's  case,  that  al- 
though the  possession  was  executed  to  the  use,  yet  die 
property  and  quality,  as  abstracted  from  the  possession, 
should  not  be  drowned  in  the  possession  fk). 

Powers  after  the  statute  still  remained  as  mere  rights 
of  designation  which  bound  the  conscience  of  the  trus- 
tee, and  the  estates  to  be  created  by  force  of  them  were 
still  clearly yei/t/re  or  contingent  uses.  But  when  a  power 
was  executed,  as  the  person  in  whose  favour  the  ap- 
pointment was  made  became  invested  with  the  use,  he 
instantly  gained  the  legal  estate  by  force  of  the  statute. 
Now,  to  attract  the  legal  estate  under  the  statute,  it  is 
necessary  that  there  should  be  a  use  in  esse ;  whereas  the 
uses  to  be  raised  under  powers  are  not  in  esse^  or  defined, 
but  until  ascertained  and  limited  under  the  power  are 
merely  tantamount  to  future  or  contingent  uses.  What 
operation  the  statute  had  upon  contingent  uses  has  been 

the 

(iJ  Anon.  Mo.  608.  The  arguments  in  this  case  are  desenring  of 
the  Student's  attentive  perusal.  Mr.  Powell  has  made  a  considerable 
part  of  them  serve  as  an  introduction  to  his  work  on  Powers,  although 
the  case  is  Hot  referred  to. 

CkJ  See  2  Leo.  16. 
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the  subject  of  much  judicial  controversy,  and  demands 
our  particular  attention. 

Perhaps  no  question  ever  occurred  on  which  the 
Judges  were  so  divided  in  opinion ;  some  held  that  the 
estate  vested  in  the  first  cestui  que  me,  but  subject  to 
the  contingent  uses  which  should  be  executed  out  of  his 
seisin  as  they  arose ;  but  this  was  soon  over-ruled,  and 
it  was  determined,  that  a  use  could  not  arise  out  of 
a  use.  It  is  observable,  that  most  of  the  Judges  who 
espoused  the  first  opinion,  also  held  that  the  contingent 
uses  bound  the  land,  and  could  not  be  barred  by  any  act 
whatever ;  others  held  that  the  seisin  to  serve  them  was 
to  use  their  own  expressions,  in  nubibuSj  in  mare,  in 
ierray  or  in  custodia  kgis ;  they  also  seem  to  have  been 
of  opinion,  that  contingent  uses  could  not  be  barred. 
Again,  some  thought  that  the  trustees  were  merely  pipes, 
through  whom  the  estate  was  conveyed  to  the  uses  as 
they  arose,  while  others  thought  that  so  much  of  the  in- 
heritance as  was  limited  to  the  contingent  uses  remained 
actually  vested  in  the  feoffees  till  the  uses  arose.  But 
according  to  some  of  the  books,  the  majority  of  the 
Judges  held,  that  there  remained  not  an  actual  estate,  but 
a  possibility  of  seisin,  or  a  scintilla  juris  in  the  feoffees 
or  releasees  to  uses  to  serve  the  contingent  uses  as  they 
arose.  And  this  is  expressed  to  be  the  law  in  the  modem 
works  written  upon  uses. 

Before  the  statute  of  uses  the  feoffees  to  uses  were 
absolutely  seised  of  the  legal  estate,  and,  therefore,  if 
cestui  que  use  levied  a  fine,  or  executed  a  feoffment,  the 
entry  of  the  feoffees  was  requisite,  because  the  wrong 
was  done  to  them ;  and  if  such  feoffees  were  disseised 
before  the  statute,  no  use  could  be  executed  after  the  ' 

statute, 
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statate,  except  by  their  entry ;  for  the  statute  only  ex- 
ecuted those  uses  to  which  any  person  was  seised,  which 
they  who  were  disseised  of  course  could  not  be.  Thus, 
where  Robert  Delamere  made  a  feoflfment  before  the 
statute  to  several  persons  in  fee,  to  the  use  of  himself 
and  his  wife  in  special  tail,  remainder  to  himself  in  tail 
general,  remainder  to  the  use  of  Simon  Delamere  his 
brother,  in  fee :  Robert  Delamere  before  the  statute 
enfeoffed  another  in  fee,  who  also  before  the  statute 
enfeoffed  another  in  fee,  and  he  made  a  feoffment  in  fee 
over  to  Simon  Delamere  after  the  statute,  who  again 
enfeoffed  another.  After  the  death  of  Robert  Dela- 
mere, and  the  first  feoffees,  the  heir  of  the  survivor  of 
such  feoffees  entered  to  revive  the  use  to  the  wife  of 
Robert  Delamere,  and  the  entry  was  adjudged  to  be 
lawful  (^0. 

This  case,  at  first  view,  does  not  appear  to  be  relevant 
to  the  point  in  discussion,  but  it  certainly  had  consider- 
able influence  over  future  decisions ;  and  cases  where  a 
clear  seisin  existed  were  confounded  with  this  case  in 
which  the  statute  could  have  no  operation  till  a  seisin 
was  regained  by  entry.  The  doctrine  of  scintilla  juris 
was  first  started  in  Brent's  case,  which  arose  six  yeais 
after  Delamere's  case  (m).  A  feoffment  was  made  by 
Robert  Brent  after  the  statute  to  divers  persons;  to 
the  use  of  himself,  and  Dorothy  his  wife,  for  thdr 
lives;  remainder  to  the  use  of  himself,  and  of  any 
after-taken  wife,  for  their  lives ;  remainder  to  B  in  file. 
Afterwards  B  with  the  feoffees,  by  consent  of   the 

feoffor, 

CO  Delamere  v.  Seraion,  (mj  Dyer,  340  a.  d  Leon.  14. 

Plow.  346^  10  Elizabeth.  Dall.  11 3. 
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feoffor,  joined  in  a  feoffinent  to  new  feoffees,  to  the 
use  of  the  feoffor,  and  Dorothy  his  wife,  for  their  lives, 
remainder  to  A  in  tail,  remainder  to  the  feoffor  himself; 
and  he  levied  a  fine  with  proclamations  to  the  same  uses. 
Hie  wife  died,  the  husband  took  a  second  wife,  and 
died.  The  second  wife,  by  the  assent  of  the  first  feoffees, 
after  five  years  had  passed  since  the  fine,  entered  to  raise 
the  use  to  her  under  the  first  feoffment.  The  cause  was 
compromised ;  but  the  case  is  very  important,  because  it 
shows  the  difficulties  under  which  the  Judges  laboured 
widi  respect  to  the  construction  of  contingent  uses.  This 
case  was  first  heard  in  the  King's  Bench,  and  in  the  next 
year  it  came  on  in  the  Common  Pleas,  when  Mounson 
held  that  the  wife  might  enter  of  her  own  authority,  and 
dttit  ^e  was  well  entitled.  His  opinion  appears  to  have 
been,  that  future  uses  could  not  be  barred.  And  Man- 
wood  argued  strongly  in  favour  of  uses,  and  held^  that 
the  wife  was  capable  of  the  use  according  to  ttie  will 
and  direction  of  the  donor.  He  seems  to  have  thought 
that  until  the  future  uses  were  executed,  the  feoffees 
had  a  fee  simple  determinable,  or  that  the  estate  in 
the  mean  time  resulted  to  the  feoffor.  Harper,  who 
was  thoroughly  acquainted  with  the  reasons  and  in- 
tent of  the  makers  of  the  act,  said,  that  they  intended 
to  pen  the  statute  so  precisely,  that  nothing  should  be 
left  in  the  feoffees,  but  that  the  whole  estate  should 
be  executed  by  the  statute,  so  as  the  said  statute  did 
Qtxerly  take  out  all  from  the  feoffees :  and  he  agreed 
with  Mounson  and  Manwood.  Dyer,  Chief  Justice, 
said,  that  it  was  to  be  granted  that  the  statute  doth 
divest  all  out  of  the  feoffees,  yet  it  doth  not  divest 
it  before  that  the  use  be  vested  in  cestui  que  use ;  the 

vesting 


l6  OF    SCINTILLA    JUKIS. 

vesting  of  the  use  ought  to  precede  tiie  execution  of 
the  possession  to  it.  And  he  was  of  opinion,  that  thrs 
future  use  limited  to  the  second  wife  did  remain  in  the 
Jeoffees  at  first,  but  that  they  had  destroyed  it  by  their 
feoffment.  He,  as  well  as  Manwood,  held,  that  the 
.  eofiees  had  a  fee  simple  determinable  until  the  future  use 
arose.  He  expressly  said,  that  tlie  interest  which  the 
feoffees  had  in  the  interim,  until  the  execution  of  all  the 
uses,  was  ajee  simple  determinable^  for  the  whole  interest 
was  not  divested  or  driven  out  of  the  feoffees  until  the 
whole  trust  were  accomplished,  that  is,  until  all  the  uses 
limited  upon  the  feoffinent  werc^executed,  and  had  their 
full  perfection. 

This  is  according  to  Leonard's,  which  is  by  far  the 
best  report  of  the  case.  According  to  Dyer's  owii  re- 
port, Manwood  and  he  held  that  it  was  necessary  for 
the  feoffees  to  enter  to  revive  the  use ;  and  although  by 
the  words  of  the  statute  the  freehold  of  the  land  and  the 
fee  simple  also  of  the  feoffees  are  vested  in  the  cestuis 
que  use,  yet,  as  it  is  expressed,  adkuc  remanet  quadam 
scintilla  juris  et  tituH,  quasi  medium  quid,  inter  utros* 
que  status,  scilicet  iUa  possibilitas  ftUuri  usus  emer* 
gentis,  et  sic  interesse  et  titulus  et  nan  tantum  (I)  mtda 

auctoritas 

(I.)  In  3  Sid.  99,  the  words  nan  tarn  are,  in  citing  this  passage,  sub« 
stituted  for  non  tantum ;  but  they  appear  to  make  nonsense  of  the 
sentence.  The  word,  in  Dyer,  is  abbreviated  thus :  tm.  which  ap* 
pears  to  be  the  proper  abbreviation  for  tantumj  and  is  decidedly  so 
used  by  Dyer  himself  in  another  case.  The  question  was,  whether  a 
rent  created  after  the  statute  of  uses  was  executed  by  the  statute;  and 
Dyer  reports^  that  it  was  contended  that  the  clause  in  the  statute 
which  commences,  '<  and  where  also  divers  persons  stand  and  be  seis- 
ed of  and  in,  &c/'  provides  remedy,  ^'  tm.p.  rets,  in  esse  in  use,  tempore 
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Httpotestas  renumet.  Ultimately,  Moanson  and  Harper 
were  in  favour  of  the  second  wife's  claim,  and  Man- 
wood  and  Dyer  against  it;  and  thereupon  the  matter 
was  adjourned  into  the  Exchequer  Chamber,  where  the 
parties  came  to  a  compromise  (I). 

Leonard's  reports  were  always  in  high  estimation, 
and  from  them  it  clearly  appears  that  Dyer  was  of 
opinion,  that  a  sufficient  portion  of  the  fee-simple  to  serve 
^  contingent  uses  remained  actually  vested  in  the 
ftoffees ;  and  perhaps  he  meant  the  same  thing  by  this 
doctrine  of  scintilla  juris,  for  he  defines  it  to  be  an 
interest  and  title,  and  not  merely  a  naked  authori^  or 
power.  At  all  events  this  opinion  was  not  sanctioned 
by  at  least  two  of  the  Judges. 

In  the  next  year  Manning  and  Andrew's  case  (n)  was 
beard,  which  was  a  case  nearly  similar  to  Dalamere*8 
case. 

Geofiiies,  Justice,  was  of  opinion,  that  as  to  con- 
tingent uses,  a  sufficient  estate  was  left  in  the  feoffees, 
and  they  ought  to  enter.  But  Southcote,  Justice,  held 
that  nothing  remained  in  the  feoffees  to  serve  contingent 
uses,  and  that  therefore  they  could  not  enter.  Wray, 
Chief  Justice,  was  of  the  same  opinion;  he  thought 
dmt  the  whole  estate  was  settied  in  the  cestui  que  use, 

yet 

um^tcHoms  stahdi,  etnonpro  tempore  Jitturor  In  this  passage  un- 
qjuesdonably  fm.  stands  for  ianfum.  It  is  very  important  that  the 
true  leading  of  the  passage  in  the  text  should  be  determined. 

(I)  There  were  sereral  other  questions  in  the  case>upon  which  the 
Judges  were  divided — the  validi^  of  the  limitation  itself^  the  effeot 
of  the  Urery,  which  was  by  attorney,  &c. 

(ff)  1  Leo.  9^* 

C 


l8  OF  SCINTILLA  JURIS. 

yet  subject  to  such  contingent  use,  and  he  should  render 
the  same  upon  the  contingency.  The  best  construction 
of  the  statute,  he  said,  was,  that  it  draws  the  whole 
estate  of  the  land,  and  also  the  confidence  out  of  the 
feoffees,  and  reposeth  it  upon  the  lands,  the  which,  by 
the  operation  of  the  statute,  shall  render  the  use  to  every 
person  in  his  time,  according  to  the  limitation  of  the  par- 
ties ;  and  also,  if  any  interest  doth  remain  iti  the  feoffees, 
then  if  they  convey  to  any  person  upon  consideration 
who  hath  not  notice  of  the  use,  the  use  shall  never  rise, 
which  is  utterly  against  the  meaning  of  the  parties ;  and, 
therefore  to  construe  the  statute  to  leave  nothing  in  the 
feoffees,  will  prevent  all  such  mischiefs.  And  it  is  true 
at  the  common  law  the  entry  of  the  feoffees  was  requisite, 
because  the  wrong  was  done  unto  them  by  reason  of  the 
possession  which  they  then  had ;  but  now  by  the  statute 
all  is  drawn  out  of  them,  and  then  there  is  no  reason 
that  they  meddle  with  the  lands  wherein  they  have  now 
nothing  to  do  ;*  and  the  scope  of  the  statute  is  utterly  to 
disable  the  feoffees  to  do  any  thing  in  prejudice  of  the 
uses  limited,  so  as  tiie  feoffees  are  not  to  any  purpose,  but 
as  a  pipe  to  convey  the  lands  to  others ;  so  they  cannot 
by  their  release  or  confirmation,  &c.  bind  the  uses  which 
are  to  grow  and  arise  by  the  limitation  knit  unto  the 
feoffinent  made  unto  them. 

This  case  is  very  important  It  appears  clearly  that 
the  doctrine  of  scintiUa  Juris  was  not  then  received  as 
law ;  and,  indeed,  that  no  fixed  or  settied  notions  wer^ 
formed  respecting  the  operation  of  the  statute  on  con- 
tingent uses ;  Geofiries  thought  with  Msnwood  «nd 
Dyer,  (according  to  Leonard's  report  of  Brent's  case,) 
that  a  sufficient  actual  estate  remained  in  the  feoffees  to 

support 
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support  the  uaes^  while  Southcote  and  Wray  were  of 
opinion  that  the  feoffees  were  by  the  statute  made  mere 
conduit-pipes,  and  were  divested  of  all  estate. 

About  thirteen  years  after  Manning  and  Andrew's 
case  the  famous  case  arose  which  is  constantly  referred 
to  as  haying  decided  the  doctrine  of  scintilla  juris  (n). 
I  allude  to  Chudleigh's  case  : 

Sir  Richard  Chudleigh  conveyed  an  estate  to  the  use 
of  trustees,  and  their  heirs,  during  the  life  of  his  son 
Christopher,    remainder  to   the  use  of   the  sons    of 
Christopher  successively  in  tail,  remainders  over.     The 
feoffees  afterwards  enfeoffed  Christopher  of  the  lands 
before  he  had  a  son.     For  the  extinction  of  the  use, 
the  case  was  argued  by  analogy  to  cases  before  the 
statute,  wh^e  the  feoffees  had  the  fee-simple.     Against 
the  land  being  bound  by  the  use,  it  was  said  to  be 
absurd  that  confidence  can  be  reposed  in  land,  which 
wants  sense,  and,  against  its  being  in  the  custody  of  the 
law,  it  was  insisted,  that  it  would  be  absurd  for  the  law, 
which  by  its  d^nition  is  sanctio  sancti,  jubens  honestQy 
%ndprohibenscontrariaj  to  be  the  conservator  or  preserver 
of  a  thing  impious  and  fraudulent  j  which  an  use  is. 

The  Judges  who  delivered  their  opinions  were,  Pop- 
hsm,  Chief  Justice  of  England ;  Anderson,  Chief  Jus- 
tice of  C<»mnon  Pleas ;  Periam,  Chief  Baron ;  Justice 
Clench,  Baron  Clark,  Justice  Gawdy,  Justice  Walmes- 
ley,  Justice  Fenner,  Justice  Beamond,  Justice  Owen, 
and  Baron  £wens  (I).    They  delivered  their  opinion^ 

smatkny  which  occupied  six  days. 

Periam 

(A  1  Sep.  iflo. 

(I)  It  11  obtervable,  that  not  one  tf  the  several  il.u^ges  who  ha4 

c  2  ^^^^y 


30  Of  SCINTILLA  JURIS. 

Periam  and  Walmesley  argued  that  the  use  was  no 
destroyed.  They  held,  that  it  would  be  against  the 
meaning  and  letter  of  the  statute  to  say  any  estate,  or 
right,  or  scintilla  juris j  should  remain  in  the  feoffees 
after  the  statute  of  27  Hen.  VIII. ;  for  it  appears  by  the 
preamble  that  the  makers  of  the  act  intended  to  eradi- 
cate the  whole  estate  of  the  feoffees ;  and  by  the  letter 
of  the  body  of  the  act  the  whole  estate,  right,  title 
and  possession,  is  in  the  cestui  que  me.  The  Chief 
Baron  said,  that  Dyer's  scintilla  juris  was  like  Sir 
Thomas  More's  Eutopia;  nor  did  Walmesley  treat  it 
with  more  respect.  They  insisted  that  the  seisin  which 
the  feoffees  had  at  the  beginning  by  the  feoffment,  would 
be  sufficient  within  the  act  to  serve  all  the  uses,  as.  well 
future  when  they  come  in  esse,  as  present,  for  there 
needs  not  many  seisins,  nor  a  continued  seisin,  but  a 
seisin  at  any  time,  so  a  seisin  at  one  time  would  suffice ; 
for  the  statute  says,  seised  at  any  time,  and  it  would 
hb  hard,  when  the  statute  requires  but  one  seisin  at  one 
time  only,  that  many  seisins,  and  at  several  times  against 
the  intent  and  letter  of  the  act,  should  be  required. 

But  then  Walmesley  insisted,  that  the  future  use  not 
having  been  in  esse,  could  not  be  suspended ;  nothing  re- 
mained in  the  feoffees,  therefore  they  could  not  affect  it ; 
the  persons  taking  under  the  same  seisin  could  not  affect 
it,  as  it  did  not  derive  its  essence  from  their  estate,  but 
from  the  original  seisin ;  and  Periam  agreed  with  him, 
and  held  that  these  uses  were  in  nubibus,  and  in  the  pre- 

servatioQ 

already  had  occasion  to  consider  this  point,  was  then  on  the  bench. 
They  were  Dyer,  Manwood,  Harper,  and  Moonson ;  Wray,  South- 
cote,  and  Geoffries. 
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servation  of  the  law :  and  he  insisted  that  the  statut^ 
did  not  require  the  cestui  que  use  to  be  in  esse.  They 
agreed  that  uses  and  estates  ought  to  be  governed  by  the 
same  rules,  but  they  were  in  favour  of  the  uses,  because 
not  having  been  in  esse  they  thought  that  th^  could  not 
be  suspended. 

On  the  other  hand,  the  remaining  nine  Judges,  or  at 
least  eight  of  them,  agreed  *^  that  the  feoffment  made  by 
the  feoffees,  who  had  an  estate  for  life  by  limitation  of  the 
usCj  divested  all  the  estates  and  the  future  uses  also ;"  for 
as  Gawdy,  who  was  one  of  those  Judges,  observed,  these 
uses  ought  to  be  subject  to  the  rule  of  law,  which  in 
this  respect  is,  that  he  in  the  remainder  must  take  the 
land  when  the  particular  estate  determines,  or  else  the 
remainder  shall  be  void ;  and  there  is  no  difference  when 
the  estate  of  the  tenant  for  life  determines  by  his  death, 
and  when  it  determines  in  right  by  his  forfeiture,  for  in 
both  cases  entry  is  given  to  him  in  the  next  remainder, 
and  then,  if  he  cannot  take  the  land  when  the  particular 
estate  determines  the  remainder  is  void. 

And  they  held,  that  the  statute  could  not  execute  any 
uses  that  were  not  in  esse ;  and,  after  arguing  that  the 
statute  did  not  divest  the  feoffees  of  the  estate,  it  was 
held  by  the  two  Chief  Justices,  and  Fenner,  Beamond, 
Owen  and  £wens,  that  the  feoffees,  since  the  statute^ 
had  a  possibility  to  serve  the  future  use  when  it  came  in 
esse;  and  that  in  the  mean  time  all  the  uses  in  esse 
shall  be  vested;  and  when  the  future  use  comes  in  esse^ 
then  the  feoffees  (if  the  possession  be  not  disturbed  by 
disseisin  or  other  means  J  shall  have  sufficient  estate 
and  seisin  to  serve  the  future  use  when  it  comes  in  esse, 
to  be  executed  by  force  of  the  statute,  and  that  seisin 
end  execution  by  force  of  the  statute  ought  to  concur 

C3  at 
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at  one  and  the  same  time.  And  they  held,  that  if  the 
possession  teas  disturbed  by  disseisin  or  otherrvisCy  the 
feoffees  would  have  power  to  enter  to  revive  the  future 
uses,  according  to  the  trust  reposed  in  them,  unless  they 
did  by  any  act  bar  themselves  of  their  entry.  But  the 
resolution  of  the  eight  Judges  was  merely  that  contin- 
gent uses  might  be  destroyed  or  discontinued  before  they 
came  in  esse,  by  all  such  means  as  uses  might  have  been 
discontinued  or  destroyed  by  the  common  law;  but 
Periam  and  Walmesley  did  not  agree  to  this. 

It  appears  (o)  that  Gawdy  was  for  placing  contingent 
uses  on  exactly  the  same  footing  as  contingent  remain- 
ders ;  and  Clench  entirely  agreed  with  him.  Gawdy 's 
opinion  is  worthy  of  observation ;  he  conceived  that  the 
use  was  executed  by  the  intent,  but  not  by  the  letter  of 
the  statute,  for  the  purpose  was  to  remove  all  the  estate 
from  the  feoffee,  and  to  put  it  in  cestui  que  use  wholly, 
(to  wit)  in  possession  to  the  uses  which  were  in  esse,  and 
in  abeyance  as  to  the  uses  which  were  to  come,  and  con- 
tingent ;  and  now  by  the  same  statute  the  contingency  of 
the  possession  shall  go  in  lieu  of  the  contingent  use ;  and 
now  an  use  limited  to  one  for  life,  with  remainder  over 
to  the  heirs  of  the  body  of  /.  S.  shall  be  in  the  satne 
manner  as  if  land  at  this  day  had  be^i  letteil  to  one  fofr 
life,  with  remainder  over  to  the  heirs  of  the  body  of 
J.  S. ;  for  the  quality  which  he  had  in  the  use,  the  same 
(by  the  very  letter  of  the  statute)  he  shall  now  have  in 
the  possession  and  estate  of  the  land,  and  the  statute  is 
^ot  to  undo  any  use,  but  to  transfer  an  estate  in  the  land 
to  the  ijse.  But  then  he  agreed,  that  by  the  feoffment 
the  contingent  use  was  utterly  destroyed,  in  the  same 

manfner 

<o)  Poph.  70.    1  Rep.  135  a. 
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manner  as  where  a  lease  is  made  for  life,  the  remainder 
to  the  heirs  of  the  body  of  J.  S. ;  if  the  tenant  for  life  ' 
dies,  or  commits  a  forfeiture,  and  determines  his  estate 
in  the  life  of  J.  S.  his  heir  shall  never  have  the  land 
by  remainder,  because  he  was  not  in  esse  as  an  heir  at 
the  time  when  the  estate  ended.  As  to  the  principal 
doctrine,  it  is  merely  said  in  Popham\  own  argument, 
''  And  natay  that  by  a  disseisin,  the  contingent  use  may 
be  disturbed  of  his  execution ;  but  there,  by  the  regresse 
of  the  feoffee,  or  his  heirs,  when  the  contingent  happens, 
it  may  be  revived  to  be  executed,  fiut  by  the  release  of 
the  feoffee,  or  his  heirs,  the  contingent  in  such  a  case, 
by  Pophamj^  (observe),  "  is  barred  of  all  possibility  at 
any  time  to  be  executed."  And  according  to  his  own 
leport,  he  said  plainly,  that  if  the  exposition  made  on 
the  odier  side  shall  take  place,  it  will  bring  in  with  it  so 
many  mischiefs  and  inconveniencies  to  the  universal  dis- 
quiet  of  the  realm^  that  it  will  cast  the  whole  common- 
wealth  into  a  sea  of  troubles,  and  endanger  it  with  utter 
amfunon  and  drowning  !  ! 

Coke's  report  has  hitherto  been  referred  to,  because 
diat  is  the  authority  always  quoted  in  favour  of  the 
scintilla ;  but  Lord  Chief  Justice  Anderson's  report  of 
this  case  is  indisputably  the  best  (je?),  and  from  that  it 
appears  clearly,  first,  That  the  Judges  were  of  opinion, 
that  not  a  mere  scintilla  remained  in  the  feoffees,  but  a 
sufficient  estate  to  support  the  uses ;  and  they  argued  by 
analogy  to  the  statute  of  Richard  the  Third^  which 
enabled  cestuis  que  use  to  grant  their  estates  as  if  they 

were 

i^)  1  And.  309.     See  an  abstract  of  a  translation  of  the  report 
IB  Sugden'a  Gilb.  cm  Uses,  App.  p.  521. 
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were  seised  of  the  freehold;  and  upon  that  statute  it  trasl 
holden,  that  where  a  man  was  seised  to  the  use  of  one 
for  life,  the  remainder  to  another  in  tail,  the  grant  of  the 
tenant  for  life  did  not  affect  the  estate  of  which  the 
feoffees  were  seised  to  the  use  of  the  tenant  in  tail ;  and, 
secondly,  that  they  went  upon  the  intention  of  the  sta-* 
tute  to  extirpate  uses,  and  the  mischief  which  would 
ensue  from  supporting  them.  They  showed  that  the 
statute  of  Richard  the  Third  only  took  as  much  out  of 
the  feoffees  as  was  granted  away  by  the  cestuis  que  use. 
And  they  said  that  this  statute  and  the  statute  of  uses 
were  one  in  effect ;  and  that  there  was  no  reason  to  nmke 
any  difference  as  to  the  purpose  of  extirpating  or  extin-^ 
guishing  the  estate  of  the  feoffees  more  upon  the  statute 
of  27  H.  8,  than  the  statute  of  Richard  3.  And  they 
held,  that  if  a  feoffment  at  this  day  be  made  to  the  use 
of  one  for  years,  and  afterwards  to  the  use  of  another  in 
tail,  and  afterwards  to  the  use  of  the  right  heirs  of  the 
tenant  for  years,  the  lease  for  years  ends,  the  tenant 
in  tail  levies  a  fine,  with  proclamations,  the  lessee  (living 
the  feoffees)  afler  the  estate-tail  is  ended  recovers  the 
land,  the  fee  is  in  them  and  no  other ;  and  if  afterwards 
the  lessee  for  years  die,  leaving  an  heir,  he  now  (by  the 
death  of  the  tenant,  and  by  the  statute)  is  seised  of  the 
land  in  fee,  and  thus  it  is  in  all  these  contingent  uses 
when  they  come  in  esse,  and  an  estate  is  left  in  the 
feoffees  by  which  they  may  enter. 

When  Chudleigh's  case  is  attentively  considered, 
our  surprise  cannot  fail^to  be  excited  at  it's  ever  having 
been  considered  as  a  decisive  authority  for  the  doctrine 
in  question.  The  opinion  of  the  six  Judges  on  this 
point,  as  stated  by  Coke,  was  merely  an  obiter  dictum; 

and 
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&iid  there  even  appears  to  be  reason  to  doubt  whether 
any  such  opinion  was  ever  delivered  (I).  In  Lord  Chief 
Justice  Popham's  report  of  the  same  case^  this  opinion 
is  ^ven  as  coming  from  himself  only.  And  Lord  Chief 
Justice  Anderson,  who  is  made  by  Coke  to  concur  in  this 
opinion,  reports  no  such  matter  in  his  book,  but  states 
the  opinion  of  the  Judges  very  differently.  Finch,  in 
aiding  the  case  of  Heyns  and  Villars  (g\  said,  that  it 
is  reported  by  the  Lord  Anderson  in  his  private  reports, 
that  the  Lord  Coke  (at  that  time  Attorney-General) 
has  greatly  abused  him  and  others  of  the  Judges  in 
reporting  such  judgments  and  resolutions  in  Shelly 
and  Chudkigh's  case  as  they  never  delivered.  Ander* 
son's  severe  censure  of  Coke's  report  of  Shelley's  case 
b  in  print,  and  well  known,  but  I  have  not  met  with 
die  observation  alluded  to  on  Chudldgh's  case.  It  is 
observable,  that  Finch  speaks  of  the  private  reports  of 
Anderson,  and  he  must  have  seen  the  manuscripts  of 
them,  for  his  argument  was  delivered  in  1658,  and  the 
first  edition  of  Anderson  was  not  published  till  6 1  years 
after.  The  fact,  therefore,  cannot  be  doubted,  although 
the  censure  is  not  in  print.  Finch  also  referred  to  Pop- 
ham's  reports,  p.  83,  where  it  appears,  that  the  opinion 

respecting 
(g)  Infra. 

(I)  Let  not  oar  just  admiration  of  Sir  Edward  Coke's  profound 
legal  learning  carry  vm  too  far.  His  system  of  turning  everj  judg- 
ment into  a  string  of  general  propositions  or  resolutions,  has  cer- 
tainlj  a  yery  imposing  appearance,  but  it  is  a  system  of  all  others 
the  least  calculated  to  transmit  a  faithful  report.  Is  it  not  to  be 
feared^  that  the  bias  of  a  man's  own  sentiments  may  involuntarily 
lead  him  to  pervert  the  opinions  of  others,  in  order  to  support  his 
own? 
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Tespecting  the  scintilla  juris  was  delivered  by  Popham 
only ;  for  the  observaticnis  of  the  other  Judges,  as  re* 
ported  by  Popham,  appear  to  the  writer  to  be  strongly 
in  favour  of  the  construction  for  which  he  contends* 

We  may,  therefore,  safely  conclude  that  this  opinion 
was  m^dy  an  obiter  dictum  of  Lord  Chief  Justice  Pop- 
ham's.  Indeed,  had  the  whole  Court  delivered  thit^ 
opinion  it  would  not  at  this  day  be  entitled  to  much 
attention.  All  the  settl^nents  in  the  kingdom  are  made 
by  way  of  use,  which  is  there  styled  impious ;  and  Coke 
calls  the  case  Chudleigh's  case,  ^'  commonly  called  the 
case  of  perpetuities''  No  settled  notions  then  existed 
as  to  the  tame  within  ^diich  contingent  uses  mi^t  be 
raised ;  aind  it  is  evident,  from  the  very  name  of  the 
case,  that  the  Judges  were  alarmed  lest  they  should 
introduce  p^petuities.  Accordingly,  it  was  said  in 
Kent  V.  Harpool,  i  Ventr.  306,  that  the  great  reason  in 
Chttdleigh's  case,  and  other  cases  wherein  contingent 
MmaiiDders  have  been  held  to  be  destroyed,  was  for  the 
preventing  perpetuities,  which  would  have  been  let  in  if 
contingent  remainders  had  been  preserved. 

PoUexfan,  in  his  able  argument  in  Haks  and  Bis- 
ley  (r),  against  the  necessity  of  the  feofifees  entering  to 
vest  contingent  ases,  says,  That  at  the  time  Chudleigh's 
case  was  adjudged  it  was  not  taken  for  law ;  that  the 
destruction  of  the  particular  estate  by  feoffment  or  con- 
veyance, before  the  contingent  remainder  came  in  esse, 
was>a  destruction  of  the  contingent  remainder.  And  that 
though  this  was  so  adjudg^  in  Archer's  case  (Co.  66), 
and  though  that  case  was  reported  before  Chudleigh's 
case,  yet  that  it  appeared  that  Chudleigh's  case  was 

first 

(r)  Pollex.  389. 
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first  adjudged.  Pollexfen  was  right  as  to  the  time  the 
cases  were  adjudged.  Chudleigh^s  case  was  decided 
in  the  37th,  and  Archer's  in  the  38th  of  Elizabeth,  but 
the  last  case  began  in  Trinity  term  in  the  36  th  of  Eli- 
zabeth ;  and  the  opinion  of  the  Judges  was,  that  the 
contingent  remainder  was  destroyed  by  the  destruction 
of  the  particular  estate.  The  decision  in  Chudleigh's 
case  certainly,  however,  settled  this  doctrine,  and  was 
determined  an  that  point  simply ;  and  that  decision  has 
always  been  adhered  to  (s).  In  Archer's  case  it  was 
said  that  this  point  was  so  agreed  by  Popham,  C.  J. 
and  divers  justices  in  the  argnment  of  the  case  between 
Dillon  and  Freia  (€hudldgh's  case),  and  denied  by 
none.  It  is  a  mistake  to  consider  Archer's  case  as 
establishing  the  rule  as  to  a  contingent  remainder.  It 
merely  restored  the  mk  which  had  been  impeached,  for 
in  Chudleigh's  case  the  Chief  Justice  denied  the  opinion 
of  Gasco^e  in  7  H.  4,  who  thou^t  thai;  contingent 
lemaind^rs  should  tfot  foe  defeated  by  the  feoffment  of 
the  tenant  for  Ufe.  The  argument  upon  the  statute  was 
merely  to  show  that  contingent  uses  were  not  protected 
against  the  effect  of  the  feofiment.  The  points  decided, 
were,  first,  that  the  contingent  uses  were  destroyed  by 
the  feoffment  of  the  tenants  for  Kfe,  by  analogy  to  the 
role  of  law ;  it  was  necessary  to  ^decide  this  pointy  in 
order  to  raise  the  second  question ;  and,  secondly,  that 
diey  were  not  saved  by  the  letter  or  equity  of  the  sta- 
tute. Coke  observes,  that  ^^  the  question  in  this  case 
was  no  other  but  whether  the  contingent  uses  before 
dieir  existence,  by  the  said  feoffitoent  of  the  feoffees, 
w^e  destroyed  and  subverted  so  &at  they  shouki  never 

arise 

(s)  See  Biggot  v.  Smyth,  Cro.  Car.  102. 
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arise  out  of  the  estate  of  the  feoffees  after  the  birth  of 
the  issues/'  This  of  itself  shows  that  the  question  was 
whether  the  contingent  uses  were  destroyed  by  the  de- 
struction of  the  particular  estate,  for  it  is  manifest  that 
the  reporter  refers  to  the  estate  pur  auter  vie  in  the 
feoffees ;  and  it  cannot  be  objected  to  this  interpretation, 
that  the  uses  could  not  rise  out  of  the  estate  pur  auter 
vie,  because  the  expression  merely  means  that  they  take 
their  rise  from  that  as  their  root  or  dependence.  Many 
of  the  Judges,  however,  at  first  held  that  the  estate 
vested  in  the  first  cestui  que  use,  subject  to  the  contin- 
gent uses  which  should  be  executed  out  of  his  estate  as 
they  arose,  although  a  less  estate  in  interest  was  given  to 
him. 

Coke,  after  reporting  the  arguments  of  the  two 
Judges  who  argued  in  favour  of  the  use,  says,  ^'  and  on 
the  other  side  it  was  argued  by  the  remaining  nine 
Judges  to  the  contrary."  And  it  was  agreed  by  them  all 
that  the  feoffment  made  by  the  said  feoffees,  who  had  an 
estate  fat  life  by  limitation  of  the  use^  divested  all  the 
estatesy  and  the  future  uses  also.  Gawdy,  particu- 
larly, observed,  that  the  rule  of  law  was,  that  he  in  the 
remainder  must  take  the  land  when  the  particular  estate 
determines,  or  else  the  remainder  shall  be  void ;  and  in 
this  case,  forasmuch  as  by  the  feoffment  of  the  te- 
nants for  life  their  estate  was  determined,  and  title 
of  entry,  and  then,  those  in  the  future  remainder  were 
not  in  esse  to  take  it,  for  this  reason  their  remainders 
were  barred.  Of  the  same  opinion  was  Popham,  Chief 
Justice ;  Baron  Clarke  and  Owen.  The  Chief  Justice 
denied  the  opinion  of  Gascoigne  in  7  H.  4,  who  thought 
that  such  remainder  should  not  be  defeated  by  the  feoff- 
ment 
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mtnt  of  the  tenant  for  life.  And  Coke,  at  the  end,  says' 
1st,  It  was  adjudged  in  this  case,  that  where  there  is  a 
tenant  for  life,  the  remainder  in  tail,  the  reversion  in 
fee,  and  the  tenant  for  life  enfeoffs  him  in  the  reversion 
in  fee,  it  is  a  forfeiture  of  his  estate,  and  shall  divest 
the  estate-tail  in  remainder. 

This  shows  that  the  Judges  held  a  feoffment  to  have  the 
same  operation  over  contingent  uses  as  over  contingent 
remainders.  Indeed,  as  it  appears  that  Popham  only 
made  the  observation  upon  the  scintilla  juris j  the  deci- 
sion cannot  be  accounted  for  on  any  other  ground.  We 
should  never  have  heard  of  this  fiction  had  it  then  been 
setded,  as  I  apprehend  it  now  is,  1  st.  That  where  such 
a  construction  can  be  put  upon  a  limitation  that  it  may 
take  effect  by  way  of  remainder,  it  shall  never  take 
place  as  a  springing  use  (and  it  even  seems  to  be  law, 
that  where  a  limitation  was  intended  to  take  effect  as  a 
remainder,  and  cannot,  it  shall  not  be  supported  as  a 
springing  use).  2dly,  That  a  contingent  use,  or  re- 
mainder, must  take  effect,  if  at  all,  eo  instanti  that 
the  preceding  estate  ceases ;  and  3dly,  That  pinging 
uses  must  be  so  limited  as  to  take  effect,  if  at  all, 
within  the  period  of  a  life  or  lives  in  being,  and  twenty- 
one  years  afterwards  and  a  few  months,  allowing  for 
gestation.  It  is  not  settled  that  the  twenty-one  years 
and  a  few  months  can  be  taken  independently  of  the 
birth  and  infancy  of  the  cestui  que  use  (f).  These  rules 
leave  no  danger  to  be  apprehended  from  conveyances  to 

uses, 

{i)  Tbiu  point  will  shortly  come  before  the  King's  Bench  in 
Beard  r.  Westcott;  see  Gilb.  on  Uses,  370,  n. ;  the  Lord  Chan- 
eeUor  having  directed  the  case,  which  wa»  decided  by  the  Common 
Pleas,  to  be  argued  b  the  King^s  Bench. 
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uses,  and  diey  must  now  be  supported  as  tha  comwcw^ 
assurance  of  the  realm. 

Hitherto  we  must  admit  that  this  doctrine  of  scintilla 
iuris  was  not  settled. 

The  case  of  Wegg  and  Villers,  which  first  came  on 
in  24  Car.  I,  is  very  important  on  this  point,  not,  in- 
deed, in  regard  to  the  judgment,  but  by  reason  of  the 
dicta  of  the  Judges. 

Sir  Edward  Coke  covenanted  to  stand  seised  to  the 
use  of  himaelf  for  life,  remainder  to  the  use  of  his  wife 
for  life,  remainder  to  the  use  of  his  daughter  for  life, 
remainder  to  the  use  of  her  first  and  other  sons  succes- 
sively, in  tail,  reversion  to  the  use  of  his  own  right 
heirs,  and  afterwards  he  granted  the  reversion  Mdthout 
consideration,  and  the  former  settlement  was  recited  in 
the  deed,  and  then  he  made  a  feoffment  of  the  lands, 
and  the  daughter  had  issue  a  son.    Sir  Edward  died,  the 
wife  entered,  then  the  daughter  died,  and  then  the  wife, 
and  it  was  resolved  that  the  gra^t  did  not  prevent  the 
contingent  uses  from  arising,  because  it  was  without  con- 
sideration, and  the  first  uses  were  recited  in  the  grant ; 
50  the  ^antee  had  notioe,  and  tberefori^  took  the  lands 
subject  to  the  ^ntor's  covenant  to  stand  seised,  and 
the  feoffment  did  not  destroy  the  contingent  estate,  be- 
cause the  right  of  remainder  for  life  in  the  dau^iter, 
upon  which  she  might  have  enteired,  for  the  fprfeltare 
supported  it ;  for  the  feoffment  of  Sir  Edwaid  Wfis  n 
forfeiture  of  his  estate  i<x  Jife,  and  ci  the  estate  of  jhid 
wife. in  remainder  during  the  coverture,   so  that  the 
•daughter  mi^thave  Altered  fqr  the  forfeiture  during  the 
coverture,  and  this  right  of  entry  was  sufficient  to  sup- 
port the  contingent  remaii^der  to  the  sons  without  ques- 
tion; 
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tion ;  and  when  Sir  Edward  died,  and  his  wife  entered, 
that  reduced  her  estate  for  life^  and  the  estate  of  har 
daughter  for  life,  and  so  the  contingent  use  was  reduced 
also,  and  vested  by  force  of  the  statute  of  uses  in  the 
first  son  of  the  daughter.  But  it  was  holden  by  Glyn, 
Chief  Justice,  that  if  in  this  case  the  feoffment  had 
been  made  before  any  grant  of  the  reversion,  the  con- 
tingent use  would  have  been  destroyed  notwithstanding 
the  right  of  entry  in  the  daughter  (u). 

Lord  Chief  Justice  Roll  states,  that  in  the  debate  of 
this  case,  he  and  his  brothers,  Nicholas  and  Aske,  came 
to  five  resolutions : 

ist^  That  the  estate  of  a  tenant  for  life  in  remainder, 
under  a  feoffment,  would  support  contingent  uses  by 
reason  of  his  right  of  entry  against  the  feoffment  of  the 
immediate  tenant  for  life. 

2dly,  That  the  entry  of  such  remainder-man,  whether 
in  the  life-time,  or  after  the  decease,  of  the  first  tenant 
for  life,  would  reduce  the  remainders. 

3dly,  That  if  such  an  entry  was  not  made,  the  con- 
tingent cestui  que  use  coming  in  esse  could  not  enter ; 
**  but,  in  this  case,  the  first  feoffees  may  enter  to  revive 
this  contingent  use,  and  then,  by  their  entry  the  con- 
tingent use  shall  be  settled  and  executed  in  the  persons 
eatided  to  it  by  the  statute  of  uses ;  for  there  is  a  jcm- 
tilla  juris  in  the  feoffees  to  enter  in  such  cases  of  neces- 
sity to  revive  contingent  uses,  because  otherwise  the 
GODtingent  use  will  be  destroyed.'^ 

4thly,  That  when  a  feofiment  is  made  to  certain  uses 

wilb 

(u)  9  Ho.  Ab.  796,  pi.  11;   9  Sid.  64,  98,    129,   157,   nom. 
HejDfl  V.  Villen. 
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with  remainder  over  in  contingency,  and  no  estate  left 
in  the  feoffees,  and  then  the  feoffees  enter  on  the  land,  and 
disseise  the  tenant  in  possession,  and  make  a  feoffment 
in  fee,  this  does  not  destroy  the  contingent  use,  if  the 
tenant  in  possession,  or  any  one  in  remainder,  in  whom 
an  estate  certain  was  settled  before  the  feoffment,  re*ai- 
ters,  for  his  entry  shall  reduce  all  the  contingent  remain* 
ders,  and  make  them  capable  of  execution  by  the  statute 
of  uses ;  because  the  feoffees  are,  as  it  were,  conduits  to 
convey  the  estates,  and  have  not  any  power  left  in  them 
to  destroy  contingent  uses. 

And,  lastly,  That  when  a  feoffment  is  made  to  cer- 
tain uses,  with  divers  remainders  over  in  contingency, 
and  no  estate  left  in  the  feoffees ;  yet  if  the  estates  in 
esse  are  divested  before  the  events  happen,  and  then  the 
contingencies  happen  during  the  divestment,  and  then 
the  estate  in  esse  determine  before  any  re-entry ;  if  the 
feoffees  release  all  their  right  in  the  land,  or  make  a 
feofiment  of  the  land,  or  bar  their  entry  by  any  other 
means,  in  that  case  the  contingent  use  can  never  be  re- 
vived so  as  to  be  executed  by  the  statute  of  uses,  because 
the  feoffees  who  had  scintilla  juris  in  them,  in  case  of 
necessity  to  revive  the  contingent  uses,  have  barred  their 
entry  to  revive  the  contingent  uses,  and  no  other  can 
enter  to  revive  them  so  that  they  cannot  be  executed 
by  the  statute. 

When  the  same  case  came  before  the  King's  Bench, 
Newdigate,  Justice,  thought,  that  rather  than  a  con- 
tingent use  should  be  destroyed,  the  covenantees  might 

employ  their  scintilla  juris  to  preserve  them.     And 

» 

Glyn,  Chief  Justice,  held,  that  the  uses  were  executed 
by  the  covenant  but  the  contingent  uses  were  not ;  and 

where 
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wbere  it  is  said^  by  some  that  the  estate  diat  feeds  them 
is  in  nubibusy  and  of  others  in  terra^  and  by  some  other 
in  custodida  l^is^  until  the  contingency  happen  ;  yet  he 
held,  that  they  are  presenred  by  a  scintiilajurisy  which 
tenn  was  first  infoented  by  my  Lord  Dyer. 

Now  these  resolutions,  which  are  all  that  are  in  the 
books  on  this  poiut  that  can  be  considered  as  of  any 
authority,  were  probably  founded  on  Chudleigh's  case, 
as  reported,  by  Coke,  and  at  most  were  mere  dicta^  not 
in  any  wise  necessary  to  the  decision  of  the  court .  The 
tiro  last  resolutions  it  is  impossible  to  reconcile.  It  is 
first  holden,  that  a  tenant  for  life  may  re*enter  and  revest 
die  scmtUla  in  the  feoffees  against  their  own  feoffment 
^^  because  the  feoffees  are,  as  it  were,  conduits  to  convey 
die  estates,  and  have  not  any  power  left  in  them  to  de- 
stroy contingent  uses:"  and,  secondly,  that  if  the  estates 
in  es$e  are  divested,  the  feoffees  may  then,  by  release, 
&C.  destroy  their  right  of  entry,  and  so  for  ever  destroy 
the  rising  of  the  contmgent  uses ;  that  is,  ^'  although 
they  have  not  any  power  left  in  them  to  destroy  contin- 
gent uses,"  yet  when  their  entry  only  will,  according  to 
diis  doctrine,  revest  the  uses,  then  they  may  effectually 
overthrow  the  settlement.  What  is  the  distinction  be« 
tween  their  feoffment  before  their  su[^osed  right  of  entry 
requires  to  be  exercised,  and  their  feoffment  at  or  after 
that  time  .^  Vfh^i  is  ikis^^  scintilla  juris  et  tittdi?''  If  it 
be  an  actual  interest,  it  cannot  be  revested  in  the  feoffee3 
agaiiist  their  own  feoffment.  If  it  be  not,  why  should 
it  not  be  considered  in  the  same  light  as  a  collateral 
power,  which  the  donee  cannot  destroy  ?  ^ 

Wegg  and  Vill^rs's  case  arose  upon  a  covenant  to  stand 

D       '  seised. 
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seised.  So  did  Perrot's  case  (fi),  "^'Uch  was  decided  06 
a  point  of  pleading,  or,  at  least,  it  was  not  decided 
upon  the  doctrine  under  consideration  (s).  It  is  ob- 
servable, that  in  this  case,  Moor  treated  it  as  a  doiib^l 
point,  whether  at  that  day  a  fiitare  Hse  was  a  redl  iti- 
terest,  or  tliat  a  seisin  was  requisite  at  Ifae  intaiit  of  its 
rising  as  it  was  before  the  statute  of  uses,  tn  Wood  v. 
Reignold  (^),  and  Bould  and  Wteston  (z)^  the  questi<Ai 
was,  how  far  uses  under  a  covenant  to  stand  sdsed 
could  be  destroyed,  or  how  fttr  they  could  be  bound  by 
a  lease  granted  by  the  covraootor  before  the  arising  of 
the  use.  The  point  underwent  great  consideration. 
But,  in  the  first  case,  no  judgment  was  given;  i^  the 
second,  die  reporters  difier  as  to  the  judgment. 

Sir  Thomas  Palmer's  6ase  (a),  likewise,  was  a  cove- 
nant to  stand  seised  to  the  use  of  himself  for  lifii, 
remamder  to  Thomas  Palmer,  his  nephew,  for  1^, 
remainder  to  the  first  and  other  sons  of  Tlidmas  Palmtf 
in  tail,  remainder  to  the  right  heirs  of  himself.  He  was 
attainted  and  executed  before  the  birth  of  any  S(m  of 
Thomas ;  and  it  was  resolved  by  Flemming,  Chief  Jus- 
tice ;  Coke,  Chief  Justice ;  and  Tanfield,  Chief  Baron ; 
that  by  the  attainder  before  the  birth  of  the  son,  any 
after-bom  son  was  barred,  and  the  crown  had  the  fee- 
simple,  discharged  of  all  the  remainders  limited  to  the 
sons  unborn.  But  note,  the  reporter  adds,  that  for  sun- 
dry vehement  presumptions  of  forgery  of  the  deed  of 

^ovenante 

(tf)  Mo.  368 ;  36  and  37  Elis.  («)  Cro.  Jac.  168,  N07,  122.;  4 

(«)  See  8  Ro.  Abr.  795,  pL  8.  Jacandsee Barton's  ca8e,Mo.742. 

(y)  Cro.  Eliz.  764,  854;    41  (a)9Jac.Mo.8i5.  Seereame, 

and  42  Eliz.  426. 
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eovenants  it  was  ceosuredand  danuied.   And  three  years 
•Aetvaids  the  sole  ^ueation  in  a  case  was,  whether  an 
usetttuuDg  by  covenants  to  the  r^it  heiis  of  a  daught^ 
yet  alive,  should  so  Jmr  transfer  the  remainder  in  abey- 
ance that  it  dioald  not  i>e  as  a  leveision  still  in  the 
covonanlor,   wiiereof  ^livery  should  'be  sued  after  his 
death,*  because  there  was  no  person  in  being  (which  is 
the  "word  of'the  statute  of  uses)  in  whom  the  land  may 
v«8t  (^) ;  and  the  decision  in  Hsiles  v.  Risley  (c)  seems 
to  be  in  favour  of  contingent  uses  under  covenants  to 
stand  seised  (I).     Indeed,  the  author  of  the  celebrated 
toeatise  of  equity  (ff)  refers  to  &i8  case,  as  having  settled, 
m  opposition  to  the  former  authorities,  that  to  the  .raising 
of  the  future  uses  after  the  statute  the  regress  of  the 
feofiees  is  not  requisite,  and  that  they  have  no  power  to 
bar  tfiose  future  uses,  for  the  statute  has  taken  and  trans- 
felted  all  the  estate  out  of  them,  and  they  are  as  mere 
HBtruments.    So  that  contingent  uses  do  now,  like  other 
contingent  remainders,  depend  upon  the  particular  estate. 
We  have  now  gone  through  all  the  cases  on  this  sub- 
ject   The  positions  which  they  are  generally  thought 
to  establish  are, — i.  That  a  scintilla  juris  remains  in 
die  feoffees,  releasees,  or  con  usees  to  uses,  to  support 
and  feed  the  contingent  uses  as  they  arise ; — 2.  That  if  a 
contingent  use  be  divested,  an  actual  entry  must  be 
made  to  revest  it,  although  a  right  of  entry  is  sufficient  to 
support  a  contingent  remainder  at  common  law ;  and 

3.  That 
(ft)  Barne's  case,  Hob.  74.  {tl)  Book  ii.  chap.  6.  s.  2. 

(c)  PoU.  369. 

(J)  Hie  Profession  has  great  reason  to  lament  that  PoUexfen  did 
not  preserve  a  note  of  the  judgments  of  the  court  as  well  as  of  bis 
ovn  arguments. 
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3«  That  by  force  of  thh  scintilla  the  feoffees,  &c.  may  entef 
to  revest  the  contingent  uses,  and  by  a  parity  of  reason 
may,  by  release,  feoffment,  &c.  destroy  their  scintilla, 
and  so  prevent  the  uses  from  arising. 

We  have  seen  that  this  doctrine  has  never  received  a 
judicial  decision.  There  is  not  a  single  case  in  the  books 
in  which  it  was  necessary  to  decide  the  point  The  au* 
thorities  have,  indeed,  been  generally  treated  as  decisive 
of  the  doctrine,  but  independently  of  there  being  no 
decision  on  the  point,  it  will  appear  from  the  forgoing 
cases,  that  the  following  eight  Judges,  m.  Wray, 
Chief  Justice ;  Periam,  Chief  Baron ;  and  Mounson, 
Harper,  Southcote,  Walmesley,  Gawdy,  and  Clench, 
although  they  dififered  in  some  respects,  were  all  of 
opinion  that  no  right  or  interest  was  left  in  the  feoffees; 
Lord  Hardwicke,  in  one  of  the  ablest  judgments  ever 
delivered,  said,  that  in  order  to  determme  Chudlei^'s 
case  the  Judges  entered  into  very  refined  and  speculative 
reasoning^^  some  of  which  (he  said  he  spoke  it  with 
revarence)  were  not  very  easy  to  comprehend  (e) :  and 
Lord  Chief  Justice  Willes,  in  delivering  judgment  in 
Parkhurst  v.  Smith  (/),  treated  this  doctrine  ofscmtilla 
as  a  great  stretch  in  the  court,  and  a  commendable 
astutia  to  irvvent  a  method  to  prevent  the  statute  of  uses 
working  a  wrong,  and  overturning  the  intent  of  the  par- 
ties. Therefore,  had  he  seen  that  this  invention  itself 
overturned  the  intent  of  the  parties,  it  is  evident  that 
he  would  have  discountenanced  this  great  stretchy  and 
not  have  considered  it  a  commendable  astutia.  There 
are  only  two  or  three  more  Judges  on  the  other  side 

of 

(e)  Garth  v.  Cotton,  i  Dick,  183;  and  «ee  Hard.  417. 

if)  Willes,  341. 
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of  (lie  question,  if  we  admit  the  authenticity  of  Coke's 
report  of  Chudleigh's  case;  and  even  some  of  these 
Judges  thought  that  the  feoffees  took  not  a  mere  scintilia, 
but  a  fee-simple  determinable ;  a  doctrine  which  is  now 
entirely  exploded.  But  if  we  consider  Coke's  report  as 
inaccurate,  which,  in  this  respect,  it  evidently  is,  then 
the  preponderance  of  authority  is  greatly  against  this 
fiction. 

Considering  the  point  then  as  still  open,  we  may 
shortly  notice  the  inconveniences  of  this  doctrine,  and 
how  it  relates  to  the  subject  before  us,  imd  theiv  show  by 
what  construction  these  difficulties  may  be  avoided,  and 
the  common  law  restored,  so  far  as  it  can  consistently 
with  the  doctrine  of  uses ;  and  this  will  involve  the  con- 
sideration of  the  real  meaning  of  the  statute.  I  shall 
first  dismiss  from  my  consideration  the  cases  which  have 
.arisen  on  covenants  to  stand  seised,  nor  shall  I  consider 
the  nature  of  contingent  uses  limited  on  a  bargain  and 
sale.  These  conveyances  do  not  operate  by  transmuta* 
tion  of  possession,  but  the  estate  remains  in  the  cove^ 
nantor  or  bargainor,  and  the  uses  are  fed  out  of  his 
seisin  as  they  arise.  In  this  respect  they  are  very  dis- 
4bgnishable  from  conveyances  which  do  operate  by 
transmutation  of  possession,  as  feoffments,  releases,  fines, 
and  recoveries.  These  vest  the  fecrsimple  in  the  feoffees, 
&c.  and  the  uses  arise  out  of  their  seisin.  Now,  cove- 
nants to  stand  seised  are  at  this  day  wholly  disused,  any 
furtlier,  indeed,  than  a  defective  feoffment,  bargain  and 
sale,  or  release,  may,  where  there  is  a  sufficient  consi-. 
deration  in  favour  of  the  intention,  be  construed  a 
covenant  to  stand  seised.  And  as  to  bargains  and  sales, 
I  apprehend,  that  contingent  uses  to  persons  not  in  esse 

D  3  cannot 
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cannot  be  raised  npoti  them.  The  following  obsiSrva^ 
tions,  therefore,  are  confined  to  uses  raised  by  thox 
conveyances  only  which  do  operate  by  transmutation  of 
possession : 

Flrst,'then,  as  to  the  mischievous  tendency  of  the  doo* 
trine  under  discussion.     Take  a  commoih  marriage  set- 
flement  to  father  for  life,  retnainder  to  his  wife  for  life, 
with  proper  limitations  to  preserve;  remfunder  to  the  son 
in  tail.     If,  as  Mr.  Feame  remarks,  the  father  should 
divest  the  estates,  an  actual  entry  must  either  be  made 
by  the  mother,  or  the  trustees,  to  preserve,  or  the  re- 
leasees, supposing  them  to  be  different  persons,  or  the 
contingent  uses  to  the  unborn  sons,  would  be  defeated  (gy 
This  is  a  point  never  attended  to  in  practice.     And 
PoUexfen  has  observed  (A),  that  '^  it  must  not  only  be 
inquired  what  acts  the  tenants  for  life  have  done  before 
the  contingent  uses  came  in  esse,  ^  but  it  must  also  be 
known  whether  the  feoffees  or  their  heirs  have  done  no 
act  before  those  remainders  came  in  esse^  whereby  these 
remainders  should  be  destroyed/'     Besides,  if  we  hold 
that  the  releasee  to  uses  must  have  a  seisin  at  the  time 
the  contingent  use  arises^  we  are  bound  to  inquire  whether 
there  is  such  a  person  in  existence.    There  may  be  no 
such  person;  and  thus  half  the  settlements  in  the  king* 
dom  may  be  defeated. 

The  doctrine  applies  with  equal  force  to  powers; 
the  estates  to  be  created  by  them  are,  as  we  have  seen, 
contingent  uses,  and  may,  under  this  doctrine,  be  in 
like  manner  destroyed  by  the  destruction  of  this  scin^  . 
iilla  Juris.  It  would  be  impossible,  perhaps,  at  the 
same  time  to  maintain,  according  to  the  fourth  resolu- 
tion 

(g)  1  Feame,  443.  (A)  Poll.  384. 
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tim  in  We^  and  Villers,  that  if  the  releasees  were  to 
disseise  the  tenant  for  life,  and  make  a  feoffment,  his 
eatry  would  revest  the  ^ntiila^  and  so  support  the  uses. 
We  should  be  told  more  precisely  the  nature  of  this 
seisin.  It  is  clearly  descendible  we  learn,  but  is  it  grant- 
able  and  devisable  ?  Will  it  escheat  ?  Ihese  and  many 
ifore  questions  must  be  solved  if  this  fiction  is  to  be 
supported. 

But  if  limitations  to  uses  can  consistently  with  the 
statute  be  construed  in  like  manner  as  limitations  at 
compion  law,  no  mischief  will  ensue.  The  law  will  then 
be  unifonn  and  simple.  A  use  limited  to  A  for  life,^ 
remainder  to  trustees  to  preserve ;  remainder  to  his  first 
and  other  unborn  sons  in  tail,  would  stand  in  the  same 
condition  as  a  feoffment  at  common  law  to  the  same 
uses ;  the  use  to  A  would  be  vested,  and  the  uses  to  the 
sons  would  be  contingent  remainders,  or  uses  depending 
on  the  pvtieular  estate,  and  in  cfise  of  a  feo^ment,  &c, 
by  the  tenant  for  life,  would  be  supported  by  the  right 
of  entry  in  the  trustees.  If  there  were  any  powers  in 
the  deed  the  estates  to  be  created  uitder  them  would, 
in  like  manner,  be  preserved.  The  releasees  to  uses,  as 
wch^  could  neither  destroy  nor  support  the  contingent 
use^  i  and  now  that  uses  are  in  most  cases  subject  to  the 
same  rules  as  contingent  remainders,  such  a  power  is 
wholly  unnecessary. 

Lord  Chief  Justice  Wray's  construction  of  the  statute 
is  the  best,  viz.  that  it  draws  the  whole  estate  of  thq 
land,  and  also  the  confidence,  out  of  the  feoffees ;  the 
which,  by  the  operation  of  the  statute,  shall  render  the 
use  to  every  person  in  his  time  according  to  the  limita- 
tion of  the  parties,  or,  in  other  words,  the  true  con- 

D  4  struction 
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struction  is  this^  that  upon  a  conveyance  to  uses  opertl<- 
ting  by  transmutation  of  possession,  immediately  after  the 
first  estate  is  executed,  the  releasees  to  uses  are  divested 
of  their  whole  estate ;  the  estates  limited  previously  to 
the  contingent  uses  take  effect  as  legal  estates ;  the  con* 
tingent  uses  take  effect  as  they  arise,  by  force  of,  and 
Illation  to,  the  seisin  of  the  releasees  under  the  deed ;  and 
any  vested  remainders  over  take  effect  according  to  the 
deed,  subject  to  open  and  let  in  the  contingent  uses. 
This,  if  established,  would  at  once  overthrow  the  fic- 
tion of  scintilla  juris,  and  with  it  the  necessi^  of  an 
actual  entry  to  revive  contingent  uses ;  and  would  in 
every  other  respect  place  contingent  uses  on  the  footing 
of  contingent  reminders,  which  Gawdy  thought  was  the 
real  intent  of  the  act 

To  ascertain  whether  this  was  the  intention  of  the 
legislature,  it  will  be  necessary  to  keep  in  view  the  pro^ 
visions  of  the  statute,  which  are — i.  That  the  cestui  que 
use  shall  be  deemed  in  the  possession  of  the  land  for  the 
like  estate  that  he  had  in  the  use ; — 2.  That  the  estate  oiF 
the  feoffee,  &c.  to  uses,  shall  be  deemed  to  be  in  cestui 
^ueuse;  and,  3.  After  providing  for  the  case  of  joint 
feoffees  to  the  use  of  one  of  them,  there  are  two  savings, 
the  one  of  the  rights  of  all  persons  ^^  other  than  those 
persons  which  be  seised,  or  hereafter  shaU  be  seised  of 
any  lands,  &c.  to  any  use,  confidence,  or  trust ;"  and 
the  other  of  the  estates  of  the  feoffees  to  the  uses  in  their 
own  right. 

Mr.  Feame,  who  combats  this  doctrine  of  scintilla 

jurisy  so  far  as  it  is  supposed  to  render  an  actual  entry 

necessary  to  revest  contingent  uses  divested,  argues  from 

the  words  of  the  act,  which  are,  that  where  any  person 

is 
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fc  seised  to  ifae  use  of  others,  sach  other  persons  shall  be 
deemed  and  adjudged  m  lawful  estate  and  possession,  &c« 
to  all  intents,  constructions,  and  purposes  in  the  law,  of 
and  in  such  like  estates  as  they  had  in  the  use,  &c.  But 
peifaaps  this  is  not  the  strongest  ground  that  can  be  taken, 
as  the  majority  of  the  Judges  in  Chudleigh's  case  held 
decidedly,  that  by  force  of  these  words  contingent  uses 
were  not  executed  by  the  statute,  inasmuch  as  it  is  re- 
quired that  there  should  be  a  person  entitled  to  the  use 
before  the  statute  can  operate ;  and  they  said  it  was  clear 
dmt  none  can  stand  seised  to  the  use  of  him  who  is  not, 
neither  can  he  who  is  not  in  rerum  natura  have  any  use. 
It  is  not,  however,  necessary  for  us  to  contend  against 
this  opinion. 

Lord  Chancellor  Bacon,  in  his  reading  on  the  statute 
of  uses,  which  was  delivered  a  few  years  after  the  deci- 
sion in  Chudleigh's  case,  admits  that  the  statute  did  not 
intend  to  execute  contingent  uses  (t) ;  but  nevertheless 
holds,  that  the  word  ^^  clearly,"  in  the  clause,  that  the 
estate  of  the  person  seised  to  the  use  shall  be  vested  in 
the  cestm  que  we,  seemed  properly  and  directly  to  meet 
with  the  conceit  of  scintilla  juris  (I),  as  well  as  the 

words 
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Q)  In  this  passage  the  word  conceit  is  evidentl j  used  in  a  sense  of 
contempt,  and  from  this  it  may  be  inferred,  that  Bacon  did  not  con- 
sider the  doctrine  as  decided.  He  would  never  have  treated  that 
as  a  concdt  which  all  the  Judges  had  decided  to  be  the  law  of 
the  land*  He  himself  was  Counsel  in  Chudleigh*s  case,  and  he  had 
no  reason  to  be  out  of  temper  with  the  decbion,  as  his  client  the^ 
Defendant  had  a  verdict.  Indeed,  he  opens  his  discourse  with  a 
'declaration,  that  by  Chudleigh^s  case  the  statute  was  reduced  to  a 

'  true 
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words  in  the  preamble  of  extirpadng  aud  exUagoiiAipg 
such  feofiments,  so  that  their  estate  is  cleu'ly  extinct  (irX 
And,  speaking  of  the  savings,  he  observes  (/),  that  ^'  the 
first  and  sec(»id  cases  are  not  penned  with  an  ac  si^  but 
absolute ;  that  cesttii  que  use  shall  be  adjudged  in  estate 
and  possession,  which  is  a  judgment  of  parliament^ 
stronger  than  any  fine,  to  bind  all  rights ;  nay,  he  ob- 
serves, the  first  clause  hath  further  words^  namely,  in 
lawful  estate  and  possession,  which  maketh  it  stfonger 
than  any  in  the  second  clause.  For  if  the  words  only 
had  stood  upon  the  second  clause^,  namely,  that  th? 
estate  of  the  feoffee  sihpuld  he  in  cestui  fue  use,  then 
perhaps  the  gift  sly)uld  have  been  special,  and  so  the 
saving  superfluous :  and  this  note  is  material  in  r^oix) 
of  the  great  question,  whether  the  feoffees  fnoj/  make 
any  regress ;  which  opinion,  I  mean  that  no  regress  it 
left  unto  them,  is  principally  to  be  argued  out  of  the 
savings,  as  shall  be  now  declared :  for  the  savings  are 
two  in  number ;  th^  first  saveth  all  strangers  rights,  with 
an  exception  of  the  feoffees;  the  second  is  a  saving  out  of 
the  exception  of  the  first  saving,  namely,  of  (he  feoffees^ 
in  cases  where  they  claivi  to  their  own  proper  use.  It 
had  been  easy  in  the  first  saving  out  of  the  statute, 
other  than  such  persons  as  are  seisedj  or  hereafter  shall 
he  seised  to  any  use,  to  have  added  to  these  words,  div- 
cuted  by  this  stattUe ;  or  in  the  second  saving  to  have 

added 
(*)  P-  47-  if)  P-  50. 


true  ind  sound  elposition;  and  that  he  was  induced  to  congider  the 
statute  with  a  view  to  correct  the  many  doubts  and  perplexed  ques- 
tions  which  had  since  arisen,  as,  he  observes,  it  cometh  to  pasa 
always  upon  the  first  reforming  of  inveterate  erf ors* 
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added  niito  the  wordSi  elaimng  to  their  proper  mef 
Ifaese  words,  or  to  ike  tut  of  any  tfAer^  not  eawuted 
htf  this  statute:  but  the  ^regress  of  the  feoffee  is  shut  oat 
between  the  two  saTings ;  for  it  is  the  right  of  a.  person 
claiming  to  an  use^  and  not  nnfo  bis  own  proper  use; 
bat  it  18  k>  be  added,  that  the  first  saying  is  net  to  be 
understood  as  the  letter  impBetb,  diat  feoffees  to  use 
Aall  be  burred  of  their  regress^  in  case  that  it  be  of 
another  feoffment  than  that  whereupon  the  statute  hath 
wroi^hty  but  upon  the  same  feofiinent ;  as,  if  the  feoffee 
to  an  use  before  the  statute  had  been  disseised,  and  the 
disseisor  had  made  a  fepffinent  in  fee  to  /.  D.  his  use, 
and  dien  the  statute  came:  this  executeth  the  use  of  the 
second  feofiment;  but  the  first  feoffees  may  make  a 
regress,  and  they  yet  claim  to  an  use,  bat  not  by  that 
feoffinent  upon  which  the  statute  hath  wrought." 

It  is  clear,  therefore,  that  Lord  Chancellor  Bacon, 
who  has  written  so  profoundly  on  uses,  thought,  that 
althongh  contingent  uses  were  not  executed  by  the  sta-» 
tttte,  yet  there  was  no  ecmttUa  in  the  releasees,  and  they 
could  not  enter. 

Let  us  suppose  a  feofiment  before  the  statute  to  A  and 
bis  heirs,  to  the  use  of  B  for  life,  remainder  to  his  first 
and  other  unborn  sons  in  tail,  remainder  to  C  in  fee. 
Now  here  A  retained  the  entire  fee  simple^  and  executed 
the  uses  as  they  arose;  if  we  put  the  case  t^ter  the  sta^ 
tote,  we  should  at  first,  perhftps,  be  inclined  to  hold,  as 
many  of  the  Judges  did,  1  st  That  the  estate  for  life 
was  absolutely  vested  in  JB;  and,  2dly,  That  a  suffi-r 
dent  estate  remained  in  ^  to  serve  the  contingent  uses, 
which  would  have  superseded  the  necessity  of  limitai* 
tions  to  preserve  contingent  uses;  bu|  then  C's  remainder 

is 
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is  a  serious  obstacle  to  this  construction,  becaOse  that  li 
vested  in  him  by  force  of  the  statute ;  and  it  would  be 
difficult  for  A  to  retain  a  sufficient  estate  consistently 
with  the  vested  remainder  in  C ;  besides,  the  words  of 
the  statute  were  satisfied  by  the  possession  vested  in  R 
for  life,  remainder  to  C  in  fee,  and  those  estates  exhausted 
die  entire  seisin  of  the  feoffee. 

But  as  on  the  one  hand  the  legislature  never  intended 
to  destroy  contingent  uses,  and  on  the  other,  the  Judges 
determined  that  an  estate  in  contingency  was  no  estate 
till  the  contingency  happened,  it  was  necessary  to  sup- 
port them  by  holding  that  the  estates  would  open  so  as 
to  let  them  in  as  they  came  in  esse.  Where,  however. 
Is  the  necessity  for  any  scintiila  juris  in  the  feoffets  f 
As  we  are  compelled  to  hold  that  the  estate  is  executed 
in  the  remainder-man,  so  as  to  exhaust  the  seisin  of  the 
ieoffises  until  the  raising  of  the  use,  what  is  tiiere  in  the 
act  which  should  enforce  us  to  say  that  the  estates  shall 
not  open,  and  at  once  let  in  the  contingent  uses  as  they 
come  lit  esse  f  The  intention  of  the  act  was  to  divest  the 
feoffee  of  every  thing:  he  was  seised  to. the  use. of  tiie 
unborn  cestui  que  use,  and  when  they  come  m  esse  the 
words  of  the  statute  are  satisfied :  the  common  law  is, 
in  a  great  measure,'  restored,  which  it  is  on  all  hands 
agreed  was  the  intention  of  the  act ;  and  a  fiction  is  got 
rid  oi^  to  tiie  miscluevous  consequences  of  which  we 
never  advert ;  for  no  inquiry  is  ever  made  to  meet  the 
difficulties  which  arise  from  this  doctrine.  No  one^  for 
instance,  taking  an  estate  under  the  execution  of  a  power, 
thinks  of  asking  whether  the  releasee  to  uses  has  died 
without  an  heir.  It  behoves  us,  therefore,  not  on  slight 
grounds  to  sanction  that  which  would  introduce  such 

serious 
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86iio«it  consequences,  and  to  the  effect  of  which  we 
neirer  [>ractically  attend  (m). 

No  case  ever  occurred  in  practice  in  which  the  point 
&ir]y  arose.  It  is  indeed  said  (n),  that  the  destruction 
isi  this  semtiUajuris.  occasioned  one  of  the  objections  to 
tile  title  in  Wheate  i;.  Hall  (o).  But  this  objection  was 
certainly  not  put  on  the  right  ground^  for  the  releasee  to 
the  uses,  whose  conveyance  is  supposed  to  have  destroyed 
tiie  sdntiUa  juris^  was  also  donee  qfthepawer^  and  trus'> 
tee  to  preserve  the  contingent  uses.  The  real  question 
tiierefore  was,  whether  his  conveyance  did  not  release  or 
extinguish  the  pofwer,  and  not  whether  it  destroyed  the 
supposed  scintiUa. 

(m)  See  n.(io)  to  Gilb.  on  Utet,    (m)  Smd.  on  Ums^  yoI.  i» p.  164. 
p.  «96.  (0)  17  Vet.  Jun.  80. 
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SECTION  IV. 

m 

OF  THE    SEVERAL    KINDS  OF    POWERS    DERIVING 
THEIR  EFFECT  FROM  THE  STATUTE  OF  USES. 

Having  thus  attempted  to  explain  the  nature  of  powers 
deriving  their  effect  from  the  statute  of  uses,  it  remains 
only,  in  this  chapter,  1  st,  To  class  the  several  kinds  of 
powers  upon  which  the  statute  at  this  day  operates,  and 
lastly^  to  show  in  what  manner  they  may  be  suspended^ 
extinguished,  or  merged. 

Powers  are  either  given  to  a  person  who  has  an  estate 
limited  to  him  by  the  deed  creating  the  power,  or  whp 
had  an  estate  in  the  land  at  the  time  of  the  execu- 
tion of  the  deed ;  or  to  a  stranger  to  whom  no  estate  it 

given, 
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^en,  but  the  power  is  to  be  ekercised  for  luis  onm  beMfiti 
or  to  a  mere  stranger  to  whon  no  ertate  is  given,  and 
Ihe  power  is  for  the  benefit  of  dihers.  fhe  two  first 
tai^  be  distrnguiehed  into  two  Idndsi  ist,  Appendant  dr 
i^pmrtenant ;  2d,  Collatand,  or  in  gnm.  llie  tyrd,  ^ 
shodid  seem,  is  a  power  in  gross.  The  fattter  are  Mrmed 
powers  simpfy  coUateval. 

1.  1.  Powers  af^ndant  t>r appurtenant  aie*80tenno4l 
because  diey  strictly  depend  upon  tiie  estate  Umited  <  to 
the  person  to  whom  they  are  given.  Thos,  whin  ati 
estate  for  Kfe  is  limited  to  antan,  witti «  power  to  gnmt 
leases  in  possession,  a  iease  granted  nnder  the  pow^ 
may  operate  whdly  out  of  the  life-estate  <tf  the  ^pa^ 
^eaeouting'it,  and  jmMtf,  in  every  case,  Jiaveats  lOpaiation 
out  of  his  estate  during  his  life.  And  this,  as  well  an 
every  other  power  which  enables  the  party  to  create  an 
estate  which  will  attach  on  an  interest  actually  vested  in 
himself,  is  a  power  appendant  or  appurtenant. 

2.  Powers  collateral,  or  in  gross,  are  powers  given 
to  a  person  who  had  an  interest  in  the  estate  at  the  ete- 
cution  of  the  deed  creating  the  power,  or  to  whom  an 
estate  is  given  by  the  deed,  but  which  enable  him  to 
create  such  estates  only  as  will  not  attach  on  the  interest 
limited  to  him.  Of  necessity,  therefore,  where  a  man 
seised  in  fee  settles  his  estate  on  others,  reserving  to 
himself  only  a  particular  power,  the  power  is  collateral, 
or  in  gross.  A  power  to  a  tenant  for  life,  to  appomt  the 
estate  after  his  death  amongst  his  children  (a),  a  power 
to  jointure  a  w^fe  after  his  death,  a  power  to  raise  a 
term  of  years  to  commence  from  his  death,  for  securing 
younger  childrens  portions,   are  all  powers  collateral, 

or 

(a)  rUlcinJra, 
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«r  im  gross ;  the  estates  to  be  created  by  them  cannot  in 
•ay  event  affeet  the  life-estate  of  the  donee^  and  are, 
fkerefofe.  Correctly  termed  coUateral,  or  in  gross ;  ne- 
^Btdieifess  they  are  considered  as  emoluments  annexed 
iapimQrtoliis  estate,  or  as  a  part  of  his  old  dominion : 
aad  it  eveo  seems  that  a  power  to  a  perfect  stranger  who 
has  no  estate  limited  to  him,  to  charge  the  estate^^  kU 
mm  beasfit^  wovld  be  deemed  a  power  in  gross  (jb). 

A  power  may,  ^th  reference  to  the  different  States 
B  the  laad  over  whidi  it  rides,  have  different  aspects ; 
it  may,  in  r^^  to  one^  be  a  power  appendant ;  in  xe- 
wgoA  to  tie  other,  a  power  in  gross.  Thus,  where  an 
frtale  is  settled  to^,  for  life,  remainder  to  £,  in  tail,  re- 
mainder to  Aj  in  fee,  and  A  has  a  power  to  jointure  his 
wife  after  his  death,  this  power  is  collateral,  or  in  gross, 
as  to  the  estate  for  life,  but  appendant  or  appurtenant 
as  to  the  remainder  in  fee.  It  may  affect  the  latter,  but 
can  never  attach  on  the  former. 

11.  A  power  simply  collateral  is  defined  by  Sir 
Matdiew  Hale  to  be  a  power  given^  a  party  who  has 
not,  nor  ever  had,  any  estate  in  the  land.  '  As,  where 
such  power  is  given  to  a  stranger  (c).  This  definition, 
however,  is  not  correct.  It  is  certainly  clear,  that  if  a 
man  seised  in  fee  reserve  a  power  of  revocation  to  him- 
self, such  power  is  a  power  in  gross,  and  part  of  his  old 
dominion ;  but  although  he  might  formerly  have  been 
owner  of  the  estate,  the  power  will  be  simpbf  collateral, 
unless  his  interest  existed  at  the  time  of  the  execution  of 
Ae  deed,  so  that  by  the  revocation  he  would  acquire  an 
restate.  Again,  it  should  seem  that  a  power  to  a  perfect 
stranger  to  charge  the  estate  for  his  own  benefit  would 
not  be  deemed  a  power  simply  collateral.    A  power  of 

^     this 
(&)  Bttt  see  Hutduoson  v*  Hammond,  infra,       (c)  Hard.  415. 
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this  nature  may  therefore  be  thus  defined  :  A  power  t# 
a  person  not  having  any  interest  in  the  land,  and  to  whotii 
no  estate  is  given,  to  dispose  of,  or  charge  the  estate  in 
favour  of  some  other  person.  We  have  seen,  that  be^ 
fore  the  statute  of  uses  cestui  que  me  might  direct  his 
trustees  to  convey  as  a  stranger  should  appoint.  When 
the  statute  came,  it  of  course  operated  on  the  dedara^ 
tion,  or  direction  made  by  the  stranger ;  and  this  was 
termed  a  power  singly  collateral.  Perhaps  the  best  in- 
stance that  can  be  given  of  it,  is  a  power  to  a  stranger 
to  revolve  a  settlement,  and  appoint  new  uses  to  other 
persons  designated  in*  the  deed.  The  usual  example 
given  of  this  power  is  a  power  from  cestui  que  use  h^ort 
the  statute  to  his  feoffees  to  sell  the  estate,  but  this  does 
not  give  an  accurate  idea  of  such  a  power  since  the  sta*^ 
tute.  This  example  is  taken  from  a  case  heard  in  tlie 
reign  of  Henry  the  Seventh,  when  land,  unless  by  force 
of  a  custom,  could  not  be  devised  except  by  way  of  use» 
The  Judges,  therefore,  considered  the  will  as  affecting 
only  the  equitable  right  which  they  thought  might  be 
disposed  of  by  the  feoffees,  even  after  they  had  departed 
with  the  legal  estate.  Since  the  statute,  such  a  power 
would  be  a  simple  declaration  of  trust  upon  which  the 
statute  would  not  operate,  and  for  a  breach  of  which 
equity  only  could  relieve. 

This  classification  of  powers  is  important  only  with 
reference  to  the  ability  of  the  donee  to  suspend,  extiui- 
guish,  or  merge  the  power.  And  aldiough  a  scientific 
arrangement  of  the  work  would  appear  to  require  thfiiit 
this  subject  should  be  considered  at  the  close  of  thf 
volume,  yet  we  shall  find,  on  a  closer  examination,  that 
we  could  not  well  proceed  till  this  learning  was  dis^ 
cussed« 
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SECTION    V. 

OP   THE    MODES    BY   WHICH    POWERS    MAY    BE   SUS- 
PENPED,    EXTINGUISHED,    AND    MERGED. 

We  must,  therefore,  now  consider  the  various  modes 
by  which  powers  may  be  suspended,  extinguished,  and 
merged.  And,  first,  we  may  quickly  dispose  of  powers 
nmpljf  collateral,  for  the  donee  thereof  cannot  by  any  act 
whatever  suspend  or  extinguish  his  power  (a)  (I).  Thus, 
it  was  resolved  in  Digges's  case,  that  he  who  hath  a 
power  to  revoke  estates,  and  has  no  estate  himself  in  the 
land,  cannot  by  fine,  feoffment,  or  release,  extinguish 
this  power,  because  it  is  but  an  authority,  and  no  in- 
terest, as,  if  a  devise  be,  that  a  man  shall  sell  certain 
land,  and  the  person  authorized  levies  a  fine,  or  executes 
a  feoffment,  or  releases  all  his  right,  yet  he  may  after- 
wards sell  the  land  (A).  And  the  law  is  the  same  as  to 
powers  created  by  way  of  use.  Nor  can  such  powers 
be  barred  or  extinguished  by  the  act  of  any  other  per- 
son. Therefore,  where  a  stranger  had  a  power  to  raise 
a  term  of  years  for  securing  a  sum  of  money,  although 
the  freeholder  levied  a  fine,    and  five  years   passed 

without 

(^  1^  H.  7.  fol.  1 1 .  b. ;  1  Rep.    (i)  Mo ;  and  sea  ace.  Co.  Litt. 
1 1 1, 174 ; .  Mo.  605.  337  a.  265  b. 


TT' 


(I)  This  is  a  case  always  referred  to  on  this  subject.  As  every 
ooetes-not  the  year-books  at  hand,  a  literal  translation  of  the  case 
is  inserted  in  the  Appendix,  No.  I. 
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without  any  claim,  Lord  Hardwicke  held  that  the  power 
was^  still  subsisting,  and  'might  accordingly  be  exer- 
cised (c).  In  the  case  of  Hutcheson  v.  Hammond  (d), 
where  a  testatrix  gave  a  fiind  to  ^^  for  life,  and  after 
his  decease  to  his  daughter,  and  willed,  that  if  she 
should  marry  without  her  father's  consent,  then  he 
should  have  a  power  to  appoint  the  fund  to  whom  he 
pkased ;  it  was  not  necessary  to  decide  the  point ;  but 
Mr.  Justice  Buller  said,  that  he  was  clear  the  power 
could  not  be  released,  for  which  he  cited  Co.  Litt.  "265  b; 
Brownlow,  210.  The  first  reference  is  to  the  case  be- 
fore mentioned,  of  a  power  to  executors  to  sell,  and 
I  have  not  been  able  to  find  any  thing  in  Brownlow 
on  this  question.  But  it  should  seem  that  the  learned 
Judge's  opinion  cannot  be  supported ;  for  as  the  power 
was  for  the  father*s  own  benefit,  it  ought,  perhaps,  to 
have  been  deemed  a  power  in^  gross,  which,  therefore,  as 
we  shall  hereafter  see,  he  might  release ;  and  although 
the  power  was  merely  equitable,  yet  in  these  cases 
equity  must  follow  the  law. 

As  to  powers  annexed  to  the  land,  we  may  consider, 
secondly,  What  acts  will  suspend  these  powers ;  thirdly, 
What  acts  will  destroy  powers  appendant,  but  not 
powers  in  gross  ;  and  so,  fourthly,  h  converso ;  fifthly, 
we  may  treat  of  the  cases  common  to  both  these  powers ; 
and,  lastly,  we  may  consider  in  what  cases  these  powers 
are  merged. 

II.  Secondly,  then,  As  to  the  suspension  of  powers 
appendant,  and  in  gross.     With  respect  to  the  former ; 

If  a  tenant  for  life,  with  a  power  of  revocation,  grant 
a  lease,  rent-charge,  &c.  to  take  effect  out  of  his  interest, 

natural 

(c)  WilKa  V.  Shorral,  1  Atk.  474.  {d)  3  Bro.  C.  C.  138. 
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natnral  equity  requires  that  he  should  not  be  permitted 
to  drfeat  this  interest  (e). 

In  Snape  v.  Turton,  a  tenant  for  life^  with  general 
power  of  revocation,  first  made  a  lease  for  a  month, 
and  then,  reciting  his  power,  granted  the  reversion  to 
another  in  fee,  to  whom  the  lessee  attorned.  And  it 
was  determined  that  the  lease  for  a  year  suspended  the 
power,  but  only  as  to  the  lease,  and  should  be  good  for 
the  reversion  in  fee  in  presenti.  The  decision,  however, 
was,  that  the  lease  and  release  was  one  assurance,  and  a 
good  revocation  {f).  In  a  later  case  {g\  Snape  v.  Turton 
was  cited  as  an  authority,  that  a  lease  for  years  suspends 
the  power  of  revocation  during  the  ternij  but,  it  is  added, 
that  none  would  venture  on  this. 

In  a  case  in  Moor  (A),  a  man  covenanted  to  stand 
seised  to  the  use  of  himself  for  life,  with  remainders 
over,  with  a  general  power  of  revocation.  He  then 
inade  a  lease  for  years  to  a  stranger,  and  afterwards, 
during  the  term,  he  revoked.  The  question  was,  whether 
he  could  revoke,  or  whether  he  had  suspended  his 
power  of  revocation  by  his  lease  during  the  term.  Coke, 
Chief  Justice,  held  that  he  might  revoke  all  except  the 
term;  and  that  if  one  make  a  conveyance,  with  power  to 
make  leases,  and  with  power  of  revocation,  if  he  make 
a  leasi^  he  may  revoke  for  the  residue.  But  the  doubt 
here  was,  where  he  had  not  power  to  make  leases,  and 
yet  made  a  lease.     And  at  last  the  court  were  divided 

in 

(e)  Hard.  415,  Attorney-Gene-  (g)  Lord  Mordaunt  v.  the  Earl 

nljD.  Gfadyll,  Bunb.  9a ;  Good-  of  Peterborough,  3  Keb.  305. 

njgbt  V.  Cator,  Dougl.  477.  (fi)  Yelland  v.  Ficlis,  788,  S.  C. 

(/)  Cro.  Car.  479 ;  1  Jo.  39s ;  nom.  Yeoland  r.  Fettis,  1  Ro« 

i  Ho.  Abr.  363,  pi.  3.  I  Cha.  Abr.  (K)  pi.  3. 

£ep.  1J3« 
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in  opinion.  According  to  Roll,  they  agreed  that  he' 
could  not  revoke  during  the  lease,  and  it  was  doubted, 
whether  he  could  revoke  even  after  the  lease. 

In  a  prior  case  (i)  there  is  an  admirable  argument 
against  the  suspension  of  the  power.  It  was  argued  by 
analogy  to  the  case  of  a  lease  by  one  Joint-tenant,  which 
will  not  impede  the  Jus  accrcscendij  to  a  lease  by  tentot 
for  life,  who  might  still  surrender,  and  to  the  case  of  a 
lessee  for  life,  with  a  condition  to  have  a  fee,  where  a 
lease  for  years  would  not  suspend  the  power  to  increase 
the  estate  by  the  condition.     It  was  allowed  that  the 

■ 

lease  ought  not  to  be  defeated ;  but  it  was  insisted  that 
the  doctrine  of  absolute  suspension  would  be  highly  mis- 
chievous, when  all  men  of  landed  property  having  madb 
leases  would  be  disabled  to  revoke,  or  to  make  jointures, 
or  advance  their  issue  with  the  rents  and  reversions. 

At  this  day,  it  is  quite  clear  that  a  lease  for  years 
granted  out  of  the  interest  of  the  donee  of  the  powei' 
cannot  be  defeated  by  a  subsequent  exercise  of  the  power, 
for  the  power  is,  quoad  thatj  suspended.  The  ques- 
tion then  is,  what  is  the  operation  of  a  suspension  ?  Does 
it  merely  postpone  the  estates  created  by  the  power, 
or  does  it,  according  to  the  above  opinion  in  Roll,  ac- 
tually suspend  the  very  right  of  executing  the  power  ? 
It  seems  clear  that  it  only  postpones  the  vesting  in  pos» 
session  of  the  estates,  and  that  a  power  nmy  be  exer- 
cised although  it  be  suspended.  This  seems  to  have 
been  taken  for  granted  in  the  case  of  Goodright  v. 
Cator  (A),  where  tenant  for  life,  with  a  general  power  of 
revocation,  first  granted  a  lease  out  of  his  interest,  and 
then  revoked  during  the  term.    And  it  was  determined, 

that 

(i)  Anon.  Mo.  61 2;  and  see         {k)  Dougl.477. 

« 

Bullock  V.  Thome,  Mo.  615.  -   * 
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•that  die  power  was  well  executed,  subject  to  the  lease. 
And  the  word  ^^  suspension  "  seems  to  have  been  used 
in  the  same  sense  in  Snape  *o.  Turton.     This  also  was 
the  opinion  of  my  Lord  Chief  Justice  Coke.     Indeed, 
the  point  has  been  so  long  considered  as  settled  in  prac- 
tice that  it  would  now  be  too  late  to  subvert  it,  were  it 
even  contrary  to  law,   for  communis  error  facit  jus. 
But  if  we  recur  to  first  principles  we  shall  not  hesitate 
to  pronounce  the  point  free  from  doubt.     Consider  the 
case  before  the  statute  of  uses  :  A^  legal  tenant  for  life, 
and  equitable  tenant  in  fee  in  remainder,  first  grants  a 
legal  lease  to  By  and  then,  during  the  tenn,  conveys  his 
life  interest,  and  directs  his  trustee  to  convey  the  inhe- 
ritance to  C.     Of  the  legality  of  this  no  doubt  can  be 
entertained.      The  case  stands  thus  since  the  statute : 
ihe  legal  tenant  for  life  and  donee  of  the  power y  which 
oxnes  in  place  of  the  equitable  fee  before  the  statute, 
first  grants  a  lease  to  jB,  and  then  appoints  to  C  in  fee. 
It  is  very  right  to  hold  that  he  shall  not  defeat  his  own 
grant ;  but  what  is  there,  subject  to  that,  to  prevent  the 
immediate  operation  of  the  statute  of  uses,  when  be- 
fore the  act  the  trustee  would  be  clearly  seised  to  the 
use  of  the  appointee  from  the  very  execution  of  the  deed, 
and  the  statute  expressly  extends  to  remainders.     On 
the  one  hand,  this  doctrine  cannot  be  productive  of  any 
inconvenience,  whereas  a  contrary  determination  might, 
in  some  cases,  actually  operate  as  an  extinguishment  of 
the  power. 

As  to  powers  in  grosSy  they  are  independent  of  the 
estate  of  the  dcmee,  and  would  not.  therefore  be  sus- 
{MQjded  by  the  grant  of  a  lease.  In  Edwards  v.  Slater  (e), 

it 

<f)  Hard  410. 
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it  was  holden,  that  where  a  tenant  for  life  committed  a 
forfeiture  by  accepting  a  feoffment,  and  then  exercised  a 
power  in  gross,  and  afterwards  a  remainder-man  entered 
and  reduced  the  estates,  the  power  was  well  executed, 
as  the  donee  had  a  right  to  make  it.  And  on  the  same 
principle  it  was  said,  that  if  the  tenant  for  life  had 
been  disseised,  and  then  had  exercised  his  power,  and 
had  entered,  this  would  have  reduced  the  right  to  an 
actual  estate. 

These  observations  do  not  apply  to  leases  granted 
under  the  same,  or  any  other  power,  nor  to  leases  for  life, 
or  a  total  disposition  of  the  estate  for  life.  The  former 
will  be  a  subject  of  future  inquiry;  and  the  latter  we 
are  now  to  consider  in  treating  thirdly  of  the  extinguish^ 
ment  of  powers  appendant. 

III.  We  have  seen  that  a  charge  on  the  estate  to  which 
the  power  is  appendant  suspends  the  power  during  the 
interest  granted ;  it  follows,  therefore,  on  the  same  prin- 
ciple, that  a  total  alienation  of  thd  estate  must  operate 
as  an  extinguishment  of  the  power^  Thus,  if  tenant 
for  life,  with  a  power  to  grant  leases  in  possession,  con- 
vey away  his  life-estate,  the  power  is  gone;  it  is  no  longer 
possible  for  the  donee  to  execute  it,  inasmuch  as  it 
would  be  derogiitory  to' his  own  grant  (m).  Where  a 
tenant  for  life  intends  to  mortgage  or  sell  his  estate,  and 
it  is  wished  to  preserve  his  powers,  the  estate  is  only 
demised  for  a  long  term,  depending  on  the  life  of  the 
tenant  for  Kfe,  who  is  made  to  covenant  with  the  mott^ 

gagee, 

(m)   See  Dougl.  993.    And     the  case.    This  seems  to  have 
see  Cooke  V.  Bromehill,  Noy,66.  •  misled  Sir  Matthew  Hale;  see 
Note,  the  letter  L  appears  to  be     Hard.  413. 
misprinted  for  the  letter  P.   See ' 
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gagee,  or  purchaser,  to  exercise  the  powers  as  he  shall 
direct.  So  where  he  joins  in  a  recovery  the  universal 
practice  is  to  convey  only  during  the  joint  lives  of  himself 
and  the  tenant  to  the  precipe.  And  it  is  also  customary, 
in  these  cases,  to  insert  an  express  declaration  that  the 
demise  or  conveyance  shall  not  affect,  but,  on  the  con- 
trary, be  subservient  to,  the  powers.  These  precautions 
apply  to  powers  in  gross  as  well  as  to  powers  appendant, 
because  the  object  is  to  leave  a  reversion  in  the  tenant  for 
life  (n) ;  and  as  the  grantee  takes  the  estate  subject  to 
the  power,  no  fraud  is  committed  on  him,  and  the  power, 
therefore,  may,  it  should  seem,  be  executed  in  the  same 
manner  as  if  the  donee  had  not  parted  with  any  portion 
of  his  estate.  Sometimes  upon  a  recovery  the  estate  is 
conveyed  for  the  joint  lives  of  the  tenant  to  the  precipe 
and  the  tenant  for  life ;  and  a  clause  is  inserted  for  making, 
void  the  conveyance,  in  case  a  very  large  sum  is  not  paid 
within  a  given  time  to  the  tenant  for  life :  the  money  of 
course  is  not  paid,  and  then  the  tenant  for  life  is  in  of  his 
old  estate  to  which  the  powers  are  annexed ;  nor  does  this 
mode  affect  the  validity  of  the  recovery,  it  being  sufficient 
that  the  tenant  to  the  precipe  has  the  freehold  at  the  time 
of  suffering  the  recovery. 

In  the  case  of  Roper  v.  Hali&x  (p)  there  was  a  set- 
tkment,  with  a  power  of  sale  in  the  trustees,  with  the 
consent  of  the  tenant  for  life.  A  recovery  was  suffered,  in 
which  the  tenant  in  tail  only  was  vouched,  which  was  to 
enure,  to  confirm  the  estates  previous  to  the  estate-tail^  and 
the  powers  annexed  to  them,  and  subject  thereto,  to  the 

joint 

(n)  Vide /km/.  to  the  case  in  the  Appendix,  in 

(0)  C.  B.  T.  &  M.  Terms  1816.  favour  of  the  destruction  of  the 

MS.    Appendix,  No.  2.    The  power. 

•ketch  of  an  argument  is  added 
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joint  appoiDtment  of  the  father,  tenant  for  life,  and  son, 
tenant  in  tail  under  the  settlement.  The  deed  making 
the  tenant  to  the  precipe  contained  the  100,000/.  clause, 
as  it  is  called ;  and  the  estate  was  vested  in  the  tenant  to 
the  precipe  for  the  joint  lives  of  him  and  the  tenant  for 
Hfe  only.  The  father  and  son  made  a  joint  appointment 
(subject  to  the  aforesaid  estates  and  powers),  to  neW 
uses;  and  the  trustees,  and  the  father  and  son,  conveyed 
(subject  as  aforesaid)  to  new  uses,  recapitulating  the  old 
ones  previously  to  the  estate-tail,  and  new  powers  of 
sale,  &c.  were  given.  It  was  held,  that  the  power  of 
sale  under  the  original  settlement  was  not  destroyed  by 
the  recovery  or  by  the  new  settlement. 

Lord  Mansfield  held,  that  where  the  conveyance  by 
the  tenant  for  life  was  only  by  way  of  mortgage,  the 
power  was  not  destroyed,  as  it  would  be  contrary  to  the 
intention  of  all  the  parties  to -hold  that  the  power  was 
extinguished  (J>).  But  in  the  case  of  Vincent  v.  Ennys  (y); 
it  was  held  by  Lord  Chancellor  King,  that  a  power  to 
a  tenant  for  life  to  grant  leases  was  destroyed  by  a  mort- 
gage made  by  him,  and  a  tenant  for  life  in  remainder 
under  the  same  settlement;  and  the  same  point  was. 
decided  the  same  way  a  few  days  before  (r).  And .  the 
case  before  Lord  Mansfield  was  certainly  decided  in 
opposition  to  the  general  sentiments  of  the  Profession^ 
and  appears  to  have  been  grounded  on  his  opinion,  that 
a  mortgage  was,  even  at  laxOy  a  mere  security  for  the 
debt,  and  not  an  actual  conveyance.  Thus,  shortly 
afterwards,  he  held,  that  a  mortgagee  to  whom  a  term 
had  been  assigned  could  not  be  sued  as  assignee  of  all 
the  interest  of  the  mortgagor  before  he  took  possession  (s). 

But 

{p)  Ren  r.  Bulkeley,  Dough  992.     (r)  Corker  v.  Enaya,  ib. 

(f)  3  Vin.  Abr.  432,  pL  10.  (<)  EatOB  r.  j8qtt6t,Dougl.445* 


POWERS  APVIVDANT.  57 

JBnt  is  Stone  v.  £Tan(/)y  before  Lord  Kenyon^  his 
lordship  expressly  declared,  that  he  conld  not  subscribe 
lo  the  doctrine  laid  down  in  Eaton  v.  Jaqnes,  and 
would  over-rule  it  without  hesitation  (u)y  and  it  has  since 
been  over-ruled  (sr).  The  cases  of  Ren  *o.  Bulkelej,  and 
Eaton  "0.  Jaques,  depend  so  stricdy  on  the  same. principle 
that  it  is  impossiUe  to  over-rule  one  without  shaking 
the  other.  We  may  therefore  consider  it  clear,  that  a 
conveyance  of  the  whole  life-estate,  although  by  way  tA 
mortgage,  would  now  be  deemed  an  extinguishment  of 
a  power  appendant  or  appurtenant  (^r). 

The  doctrine  of  the  extinguishment  of  powers  has, 
in  some  cases,  been  carried  to  a  great  length  in  practice. 
In  a  recent  case  A  was  tenant  for  life,  under  a  settle* 
ment,  with  remainders  over,  in  which  there  was  a  powet 
of  sale  and  exchange  to  be  exercised  widi  her  consent, 
and  the  usual  power  of  appointing  new  trustees  widl 
her  consent.  On  her  second  marriage  she  conveyed  all 
her  estates,  by  lease  and  release,  to  trustees  and  theur 
heirs,  to  the  use  of  trustees  for  500  years,  upon  certain 
trustS)  remainder  to  such  uses  as  she  should  by  deed  or 
will  appoint,  and  in  default  of  appointment  to  the 
use  of  trustees  in  fee,  for  her  separate  use.  New  trustees 
were  appointed  under  the  power,  and  the  usual  deeds 
executed.  It  was  objected,  by  a  purchaser,  that  ^'s 
power  to  consent  to  a  sale  was  suspended  or  extinguished 
by  her  conveyance  on  her  second  marriage.     In  answer 

to 

(0  Woodfall's  L.  and  T.  1 1 3 ;  (tv>    Copeland   v.    Stephensi 

Abbot  on  M erch.  14,  n.  b.  1  Barnw.  &  Aid.  593. 

(k)  And  see  Mayor,  &c.   of  (x)  Long    v.  Rankin,  which 

CtrMe   r.    Btemire,    8   £a8t,  nowstandsfbrjadgnentinDoDi. 

497.  Proc.  inToWes  thii  point. 
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to  this  objection  it  was  urged,  that  if  the  case  wefe 
considered  as  it  would  have  stood  before  the  statute  of 
uses,  the  fee  would  be  in  the  trustees,  in  trust  for  A^  for 
life,  with  remainders  over,  with  a  power  to  sell  with  her 
consent  Now  a  mere  conveyance  not  operating  by 
wrong,  of  her  life*estate  to  other  trustees,  in  trust  for 
herself,  could  not  possibly  disturb  her  power ;  it  would 
in  no  manner  affect  the  interest  to  be  defeated  by  the 
exercise  of  the  power.  Why  should  not  the  trustee 
convey  according  to  his  trust,  by  her  direction,  as  well 
after  as  before  the  execution  of  such  a  conveyance? 
The  only  instance  in  which  a  power  like  the  present  could 
be  affected  before  the  statute,  by  a  simple  conveyance  of 
the  interest,  was  where  the  rights  of  third  persons  were 
let  in  upon  the  estate.  If  the  tenant  for  life  sold  the 
estate  to  a  stranger,  and  an  intention  should  be  collected 
that  he  was  to  retain  the  estate  discharged  from  the 
power,  that  would  affect  the  conscience  of  the  trustee, 
and  be  a  bar  to  his  selling,  although  with  the  consent 
required  by  the  settlement.  The  case,  it  was  said,  in  no 
respect  differed  since  the  statute.  It  would  not  be  con- 
tended that  the  mere  transfer  of  the  life-estate  defeated 
the  power  in  the  trustees,  unless  by  preventing  A  from 
consenting  to  an  exercise  of  the  power.  There  was  not 
any  rule  of  law  which  prevented  A  from  consenting. 
Her  consent  would  not  affect  third  persons,  but  still, 
merely  so  fisLr  as  related  to  her  interest,  act  upon  her  life- 
estate  under  the  original  settlement  It  was  considered, 
therefore,  that  by  removing  the  term  of  500  years  out  of 
the  way  the  power  might  be  exercised  with  effect.  But 
in  order  to  obviate  all  difficulty,  it  was  recommended  that 
A  should  appoint  the  estate  to  herself  for  life.    She  would 

then 
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thai  be  in  of  her  old  use,  and  might  well  execute  her 
power.  It  would  be  the  mere  case  of  a  conveyance  of 
the  life-estate,  by  an  innocent  conveyance,  to  a  releasee, 
to  the  use  of  herself  for  life.  The  use  she  would  take 
under  the  conveyance  would  in  no  respect  be  different  from 
the  use  which  was  before  vested  in  her.  If  no  use  had 
been  declared,  the  old  use  would  have  resulted  to  her, 
and  the  express  limitation  of  the  use  would  not  render  it 
a  new  one. 

The  purchaser,  however,  chose  to  be  himself  at  the 
expense  of  an  act  of  parliament,  by  which — after  reciting 
that  doubts  had  arisen,  whether,  upon  the  execution  of 
the  settlement  on  the  second  marriage,  A?»  powers  of 
consenting  to  a  sale,  and  to  the  appointment  of  new 
trustees,  did  not  become  suspended  or  extinguished ;  and 
in  case  such  powers  were  only  suspended,  whether,  upon 
the  execution  of  the  deeds  appointing  new  trustees,  the 
same  did  not  become  absolutely  extingmshed — ^the  powers 
were  confirmed.  The  objections  were  not  considered  of 
much  weight,  although  the  act  was  suffered  to  pass.  It 
would  certainly  be  desirable  in  such  cases  to  compel  the 
parties  to  first  try  the  point  at  law,  for  such  acts  of  par- 
liament, although  passed  merely  to  obviate  doubts  which 
may  not  be  well  founded,  are,  in  time,  quoted  as  prece- 
dents, and  relied  upon  as  showing  the  opinion  of  the 
Judges  and  the  House  {x). 

Where  an  estate  is  limited  to  such  uses  as  A  shall 
appoint,  and  in  default  of  and  until  appointment  to 
him  in  fee,  the  power  is  clearly  appendant ;  and  by  a 
conveyance  of  his  interest  would  be  destroyed.  This 
point  is  very  important,  as  the  limitation  is  similar  in 

effect 

(x)  VidejMtf^. 
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effect  to  the  usual  limitation  to  bar  dower,  of  Which  we 
ihall  hereafter  have  occasion  to  speak.  In  Penn  v. 
Peacock  (y),  an  estate  was  conveyed  to  a  trustee  in  fee, 
in  trust,  to  pay  the  rents  to  the  separate  use  of  a  woman 
for  life,  and,  after  her  decease,  in  trust,  for  such  uses 
as  she  should  h^^  will  appoint,  and  for  want  of  appoint^ 
fnent  to  her  own  right  heirs.  She  joined  with  her  hus- 
band in  conveying  the  estate  by  demise,  with  a  fine,  to 
a  mortgagee.  And  it  was  insisted  for  her,  that  she  had 
but  a  mere  naked  power  without  any  interest,  and  could 
not  be  barred  by  the  fine.  Lord  Talbot,  however,  held 
that  it  was  a  power  coupled  with  an  intarest,  and  an- 
nexed to  her  inheritance,  and  so  destrc^ed  by  a  find, 
since  that  a  lease  and  release,  or  any  other  conveyance, 
will  canr^  with  them  all  powers  that  are  joined  to  the 
estate. 

This  case  appears  clearly  to  answer  an  objection  some- 
times taken,  that  where  the  power  only  authorizes  a 
disposition  by  will,  the  title  cannot  be  accepted ;  for  it 
is  clear,  that  where  the  party  could  convey  the  fee  tf 
the  power  were  void,  he  may  make  a  good  title,  as  he 
Would  not  be  permitted  to  avoid  his  own  grant  by  a 
future  exercise  of  the  power  (I).  But  where  he  cannot 
Convey  the  fee  independently  of  the  power,  the  objec- 
tion holds;  as  if  he  was  tenant  for  life  of  the  legal  estate, 
remamder  to  such  uses  as  he  should  appoint  by  wiilj 

remainder 
(y)  For. 4^. 

"^^^"^      ■>  ■■■■»i  ,  ,  ,  ,■■■■  I  B- 

* 

®  Kirkpatrick  c.  Capel,  V.  C.  T.  T.  1819.  MS.  Bequest  to  trus- 
tees of  funds,  in  trust  for  A^  for  life,  remainder  for  such  persons,  &c. 
as  he  should  appoint  bj  will.  In  default  of  appointment,  in  trust 
ftrhiB  executors  or  administrators.  It  was  held  that  he  might  assign 
the  fund  absolutely. 


imainder  to  a  trustee  ^  fee,  in  trast  for  fais  right  heirs, 
there  the  estate  for  life  and  remaihder  caniK)t  coalesce, 
but  his  right  heir  would  take  as  a  purchaser,  and,  con- 
sequently, the  destruction  of  the  power  woidd  tiot  help 
the  purchaser  {z). 

It  is  to  be  observed,  that  as  to  the  destruction  of  tJb» 
power  the  effect  is  the  same,  although  the  estate  is  con- 
v^ed  by  operati(Hi  of  law.  Thus,  it  has  been  deter- 
mined, that  where  a  man,  tenant  for  life,  with  remainders 
over,  and  the  ultimate  remainder  to  himself,  in  fee,  with 
a  power  of  revocation,  became  bankrupt,  the  life-estate 
.aod  remainder  in  fee  vested  in  the  assignees,  and  bis 
power  of  revocation  was  gone  (a). 

IV.  As  to  the  eiVtinguishment  of  powers  collateral  or 
in  gross.  An  assignment  of  totum  itatum  -  suum,  or 
other  alteration  of  the  estate,  for  life,  does  not  alSect  such 
a  power ;  so  if  the  donee  be  tenant  for  years,  and  survive 
the  years,  still  he  may  exercise  his  power  (&),  because 
&e  power  does  not  fall  within  the  compass  of  his  estate, 
but  takes  effect  out  of  an  interest  not  vested  in  him. 

And  although  the  tenant  for  life  assume  to  pass  a  fee, 
yet  if  he  convey  by  an  innocent  conveyance,  as  a  bar- 
gain and  sale  (c),  covenant  to  stand  seised,  or  lease 
and  release  (rf),  the  power  will  not  be  destroyed,  for 
Ihis  obvious  reason,  that  the  conveyances  enmnerated 

pass 

(x)    See   Parkes    v.   White,  (c)  Edwards  v.  Slater,  Hard. 

iiVes.  jun.  209.  410;  Jenkins  t>.  Eemis,  1  Ch. 

(a)  Anon.  Loft.  71 4   Doe  v.  Ca.  103. 

Britaio,  ^Bam.  ic  Aid.  93;  see  {d)  PUtton's  ease  cited,  Hard* 

Thorpe  r.  Goodall,  lyVes.jun.  413;  Scrope  v.  Offley,  4Bro.P. 

388,460.  C.  237.     See  p.  341,  Where  it 

(S)  Saville  v.  Blacket,  1  P.  appears,  that  the  appointee  re* 

Wmi.  777.  Vflffered  in  ejectment. 
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pass  *  only  what  the  tenant  for  life  lawfully  may  pass^ 
viz.  his  estate  for  life ;  so  if  the  donee  of  a  power  in 
gross  be  only  tenant  for  years  an  assignment  of  his 
whole  term  will  not  defeat  his  power  (e).  And  by  a 
parity  of  reason,  a  re-conveyance  or  re-assignment  to  the 
donee  of  the  power  will  not  affect  it. 

The  cases  have  generally  turned  on  particular  powers, 
as  a  power  of  jointuring,  or  a  power  of  charging  with 
younger  childrens  portions ;  but  they  seem  to  establish 
this  general  principle,  that  every  power  in  gross  may 
well  be  exercised,  although  the  donee  may  have  previ- 
ously parted,  by  an  innocent  conveyance,  with  the  estate 
to  which  it  was  annexed,  in  privity.  Where  a  person  is 
tenieait  for  life,  with  a  power  to  appoint  the  reversion,  or 
tenant  for  life,  with  remainders  over,  with  a  power  of 
revocation,  in  the  first  case,  the  power  is  wholly  a 
power  in  gross ;  in  the  second,  it  is  in  gross  as  to  the 
remainders,  although  appendant  to  the  life-estate.  But, 
nevertheless,  it  has  been  doubted,  whether,  in  either  case, 
the  donee  can  exercise  his  power  after  having  departed 
with  his  life-estate.  Mr.  Booth,  it  seems,  entertained 
this  doubt.  It  is  said,  that  in  a  case  where  A  was 
tenant  for  life,  with  remainder  to  such  uses  as  he  and  his 
wife,  notwithstanding  her  infiuicy,  should  appoint,  and 
they  executed  an  appointment  during  her  infancy,  and 
A  conveyed  his  estate  for  life,  by  lease  and  release,  by 
way  of  mortgage;  he  (Mr.  Booth)  doubted  whether 
a  new  appointment,  on  her  coming  of  age,  would  make 
good  the  security,  the  husband  having  parted  with  his 
estate  for  life,  whkh  (he  thought)  destroyed  the  power 
of  appointment.    To  avoid  any  doubt  on  this  point, 

where 

(f)  SavUlt  V.  Blacket,  i  P.  Wmi.  777. 
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whet€  A  is  tenant  for  life,  remainder  as  he  shall  appoint, 
it  is  usual  to  first  ap{k>int  the  estate,  and  then  convey 
the  life-estate.  And  this,  it  is  quite  clear,  may  be  done 
by  the  same  deed,  although,  tv  abundanti  cauteld,  some 
have  exercised  the  power  by  one  deed,  and  conveyed 
fte  estate  by  another.  It  will  here,  however,  be  proper 
to  inquire,  whether  the  above  opinion  can  be  supported. 
A  difference  of  opinion  has  certainly  been  expressed.  In 
Roll's  report  of  Snape  and  Turton  (/),  the  court  said, 
that  if  tenant  for  life,  with  power  of  revocation,  makes 
a  lease  for  life,  that  suspends  his  power  as  to  the  fee. 
This,  however,  it  is  conceived,  meant  only  that  he  could 
not  defeat  the  lease  for  life.  In  Clarke  v.  Philips  (^),  it 
is  said,  that  Keeling  and  Twisden  were  of  different 
opinions  in  this  point,  viz.  If  he  that  hath  power  of 
revocation  over  lands  make  a  lease  for  life,  whether  it 
suspends  the  power  only,  as  a  lease  for  years  would  do, 
or  extinguish  it  as  a  feoffment  (I).  And  in  Herring  ^, 
firown.  Justice  Lutwich  said,  that  if  a  power  of  revo- 
cation is  annexed  to  an  estate  for  life,  and  that  estate 
determines  before  the  power  is  executed,  by  that  means 
the  power  is  extinguished  (fi).  This  is  all  the  authority 
that  I  have  met  with  in  favour  of  the  extinction  of  the 
power,  and  it  must  be  admitted  not  to  be  of  much 
wei^t  For  Keeling  and  Twisden  were  opposed  to 
each  other,  and  Justice  Lutwich's  opinion  in  Herring 

and 

(/)  3  Ab.  863,  pi.  2.  (h)  1  Ventr,  4«. 

(g)Carth.24. 

(I)  Keble  states,  that  Keeling  and  Moreton  were  opposed  to  Twis- 
den. Neither  of  the  Reporters  states  what  estate  the  donee  of  the 
power  had.    2  Keb.  555,  nom.  Clerk  v,  Pyweli. 
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«nd  Brown  was   over^ruled  by  six  Judges.    On*  the 
other  hand,  the  decision  in  Edwards  v.  Slater  is  direcdy 
the  other  way.     There  the  donee  made  a  bargaia  and 
sale  in  fee,  and  Lord  Chief  Justice  Hale  expressly  said, 
tfioi  ifihe  bargainop  had  a  power  of  reoocationj  he  plight 
well  execute  it  after  the  executing  this  conoeyance  (f)  \ 
and  he  said,  that  if  the  tenant  for  life  had  a  power  of 
revocation,  and  should   ftiake  a  lease,  that  would  not 
destroy  his  power,  because  no  estate  is  displaced  by  iL 
So,  in  Savile  v.  Blacket  (A:),  there  was  a  tenant  for  99 
years,  if  he  should  so  long  live,  with  a  power  to  charge 
the  lands ;  and  Lord  Macclesfield  held,  that  he  would 
have  had  this  power  though  he  should  have  survived 
the  term  of  99  years ;  for  still  he  might  have  chained 
the  premises  therewith ;  so  might  he  have  done  though 
he  had  assigned  over  the  term  :  and  although  this  case 
turned  on  a  particular  power,  yet  it  is  impossible,  with- 
out discarding  all  principle,  to  distinguish  it  from  the 
case  of  a  general  power  (I).     Hale's  argument,  that  a 
lease  does  not  destroy  the  power  of  revocation,  because 
no  estate  is  displaced  by  it^  applies  as  forcibly  to  a  lease 
fi3r  life  as  a  lease  for  years,,  and  refers  the  doctrine  to 
die  true  ground. 

The  better  opinion,  therefore,  clearly  is,  that  diQ 
power  is  not  in  such  case  destroyed.  The  contrary  doc- 
trine appears  to  owe  its  origin  to  powers  having  been  ob 
&enr  first  introduction  after  the  statute  of  uses  assimi- 
lated to  conditions  at  common  law,  which  they  do  i^ot 
resemble.     By  the  common  law,  if  lessee  fpr  life^  upon 

condition 

(t)  Hard.  413,  see  10  East,  443.        (*)  1  P.  Wins.  777. 


V 


(I)  See  the  observations  on  the  suspension  ef  a  power,  mjmi. 
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condition  to  have  a  fee,  made  a  lease  for  life,  that  pre- 
vented the  estate  rising  under  the  condition,  because  the 
prhity  qf  the  estate  zvas  destroyed  (/)•  But  this  could 
never  apply  to  a  power  which  is  a  mere  declaration  of  trust 
upon  which  the  statute  of  uses  operates,  and  this  seems 
to  have  struck  the  Judges  in  Bullock  v.  Thorne  (m), 
where  Walmesley,  Justice,  held,  that  a  lease  for  years 
does  not  suspend  the  power  of  revocation  if  it  be  raised, 
by  way  of  use,  otherwise,  if  it  is  of  a  condition  anncved  to 
m  estate  in  possession.  And  the  court  held,  that,  if 
one  has  a  power  of  revocation  entire^  and  he  extin- 
gabhes,  of  suspends,  the  power  in  part,  he  may  still 
revoke  for  the  residue,  if  it  be  by  way  of  use,  but  not  so 
rfa  condition  annealed  to  the  land. 

V.  As  to  cases  common  to  both  powers.  A  present 
power,  not  simply  collateral,  may  be  extinguished  by 
release  to  any  one  who  has  an  estate  of  freehold  in  the 
land,  in  possession,  reversion,  or  remainder ;  and  thereby 
the  estates,  which  were  before  defeasible  or  chargeable 
by  the  proviso,  are  by  such  release  made  absolute  (n)  : 
and  where  in  a  deed  executing  a  power  there  are  words 
which  show  that  the  party  has  fully  executed  his  power, 
or  which  amount  to  a  release  of  it,  he  cannot  execute  it 
fiirther  (p) ;  but  the  •  intention  must  appear  clearly, 
therefore  a  declaration  in  a  deed  partially  executing  a 
power  of  jointuring,  that  it  is  in  bar  of  dower  and 
thirds,  and  that  the  remainder-man  shall  have  the  sur- 
plus, will  not  operate  as  a  release  of  the  power,  for 

they 

(Z)  Lord  Stafford's  case,  8  Rep.         (n)  Albany's  case,  i  Rep.  nob. 
73.  Co.  Litt.  ^65  b. 

(m)  Mo,  615.  (0)  See  2  Atk.  567. 
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they  are  only  words  put  in  by  conveyancers  as  of 
course  (p). 

And  where  the  power  is  future,  and  to  arise  by  a  con.- 
tingent  event,  it  may  be  defeasanced,  and  thereby  utterly 
annulled  (q).  So  it  may  be  defeated  in  part  Thus 
where  a  man  had  a  general  executory  power  of  revoca- 
tion, and  he  covenanted  not  to  exercise  the  power  with" 
out  the  consent  of  the  Lord  Keeper;  and  granted  that 
all  revocations  without  such  consent  should  be  void,  it 
was  determined  that  the  power  being  executory  might 
well  be  defeated  by  a  subsequent  deed  (r).  But  it  seems 
to  have  been  doubted  whether  a  power  can  be  released 
in  part  (s). 

If  the  tenant  for  life  levy  a  fine,  execute  a  feofimenl^ 
or  suffer  a  recovery,  all  his  interest  and  power  is  for- 
feited and  extinguished,  and  he  gains  a  new  estate  by 
wrong  (/).  It  is  not  material  whether  the  power  is  pre- 
sent or  future.  Fines  and  feoffments.  Sir  Matthew  Hale 
has  observed,  do  ransack  the  whole  estate,  and  pass,  or 
extinguish,  all  rights,  conditions,  powers,  &c.  belonging 
to  the  land,  as  well  as  the  land  itself;  so  a  recovery 
does  not  only  bar  the  estate,  but  all  powers  annexed  to 
it ;  for  the  recompense  in  value  is  of  such  strong  consi- 
deration that  it  serves  as  well  for  rents,  possibilities,  &c* 

.  going 

{p)  Hervey  v>  Henrey,  i  Atk.  (s)  Dlgges's  Case,  Mo.  605 ; 
561  ;  Zouch  V.  WoolstODy  8  but  lee  Countess  of  Roscommon 
Burr.  1 136;  and  see  Earl  of  Ux-     v.  Fowke,  4  Bro.  P.  C.  523. 

bridge.  Bayly,iVe8.j«n.499.  (,)  AlbacyVcase.  i  Rep.iu. 

(a)  AlbaBy  s  case,  vbt  sup.  ^                         *%-        f 

/NT   •  1.    w  /       f  4  Leo.  133»219;  Diggesscase, 

( r)  Leigh  v.  Winter,  1  Jo.  41 1 ;  ^                     a,    ^         « •, 

1         ^   1     n^    1        11  *  ^^P-  *75  a.  Mo.  603;    Ed- 

and  see  Earl  of  Tankerville  v.  j       ei  .       »t    1 

^  ,      -  _           ^  wards  r.  Slater,  Hard.  410. 

Coke,  Mose.  146. 
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going  out  of,  or  depending  upon,  the  land,  as  for  the 
land  itself  (ti).  Where  the  fine  is  levied  to  the  tenant 
of  the^land,  it  will  operate  by  way  of  extinguishment  and 
rdease  (:t).  But  if  the  fine  or  feoffinent  only  relate  to 
part  of  the  land,  the  power  remains  for  the  residue  of 
the  land  (y) ;  although  in  the  case  of  a  common-law 
condition  the  entire  condition  would  be  extinct  (z). 

But  the  acceptance  of  a  feoffment  by  a  tenant  for  life 
will  not  destroy  a  power  in  gross,  for  the  power  was 
never  in  the  feoffor,  nor  reserved  to  him,  and  by  the 
entry  of  the  remmnder-man  the  estate  created  by  the 
power  will  be  reduced  (a).  ' 

And  there  are  cases  in  which  a  feoffment  or  fine  will 
be  deaned  not  an  extinction  of  the  power,  but  a  further 
assurance  of  it,  or  at  least  merely  void. 

Thus,  if  tenant  for  life,  with  power  of  leasing,  make 
a  lease  by  livery,  the  lease  will  take  efiect  by  the  deed, 
and  so  Ae  livery  comes  too  late  to  do  any  hurt.  This 
18  an  instance  of  a  power  appendant  (V).  So  where 
a  power  in  gross  given  to  a  tenant  for  life  was  well  ex- 
ecuted by  deed,  and  he  afterwards  levied  a  fine ;  in  pur- 
suance of  a  covenant  in  the  deed,  the  fine  was  considered 
inoperative,  as  the  power  was  executed  actecedently  to 
the  fine  (c). 

In 

(tf)  King  V.  MeUing,  1  Ventr.  (a)  Hard.  41 7;  see  Shep.  Touch. 

2^5;   Savile  r.  Blacket,    1  P.  p.  14,  as  to  the  distinction  b«- 

Wms.  777.  tween  levying   and  accepting  a 

(x)Bird  r.  Christopher,  Style  ^ne. 

389-  (fi)  Seel  Ventr.  291. 

(y)  Digg^-s  case,  ubi  sup.  and  Thomlinson  v.  Di^hton, 

see  Mo.  618.  \'  x>       ^ 

...    T.  10  Mod.  71. 

(*)  Co.  Litt.  237  a, 
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In  Bullock  V.  Thorne  (d)y  it  was  agreed,  that  if  on^ 
with  power  of  revocation,  make  a  lease  for  years,  and 
levy  a  fine  for  assurance  of  the  lease  without  use  ex- 
pressed, the  power  of  revocation  is  not  extinct  by  the 
fine,  but  suspended  during  the  term. 

In  some  cases,  a  fine  accompanied  by  a  deed  will 
operate  as  an  execution  of  the  power.  In  the  Earl  of 
Leicester's  case,  the  earl  having  a  power  of  revocation, 
duly  executed  a  deed,  whereby  he  covenanted  to  levy  a 
fine  to  other  uses,  and  then  levied  a  fine  accordingly ; 
it  was  determined,  i  st.  That  the  covenant  was  not  of 
itself  a  good  execution ;  but,  2dly,  That  the  deed  and 
fine  taken  together  were  a  good  execution  of  the 
power  (e). 

In  this  case,  however,  it  was  dqubted,  whether  the 
power  would  not  have  been  destroyed  had  the  fine  been 
levied  before  the  execution  of  it.  In  a  subsequent  case, 
the  precise  point  arose.  A  tenant  for  life,  with  power 
of  revocation,  levied  a  fine,  and  then,  by  a  deed  exe- 
cuted a  short  time  after,  declared  the  uses  of  it,  and  the 
deed  was  executed  in  the  manner  required  by  the  power. 
The  jury  found  the  fine  to  be  levied  with  an  intention  to 
make  partition,  and  to  the  U3e8  declared  in  the  deed. 
This  case  was  argued  by  all  the  able  men  of  the  time, 
and  it  was  determined  by  Lord  Chief  Justice  Herbert, 
Holloway,  and  Wright,  against  Withers,  that  the  fine 
had  destroyed  the  power.  The  main  argument  was, 
that  the  fine  had  destroyed  the  power,  and  then  it  could 

not 
(<f)  Mo.  615;  and  see  Perrofs  case,  Mo,  368. 

{e)  I  Ventr.   378.  S.  C  nom.  Wigson  v.  Garrett  or  Gerrad, 

a  Lev.  149;  Raym.  339;  3  Keb.  366,  489,  510,  53C,  573;   and 

see  11  Mod.  184. 
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not  be  restored  by  the  subsequent  deed.  From  this 
jiidginenty  however,  there  was  an  appeal,  and  it  was> 
reversed  by  six  Judges  against  twc^  principally  on<  the 
ground  that  the  fine  and  deed  were  but  one  and  the 
same  conveyance,  and  both  together  were  an  execution^ 
and  not  an  extinguishment  of  the  power;  for  it  was 
agreed,  tliat  a  fine  alone,  without  a  deed,  declaring  the 
uses,  would  have  extinguiished  it,  but  it  was  said  not  to 
be  so  where  there  was  a  deed  to  declare  the  intention 
of  the  parties  at  the  time  of  the  levying  thereof ;  and 
diough  the  date  of  this  deed  was  subsequent  to  the  fine, 
yet  that  was  for  no  other  reason  but  because  the  fine 
ought  to  relate  to  the  precedent  term,  though  in  truth  it 
might  be  levied  in  the  vacation,  and  so  the  deed  might 
be  executed  at  the  same  time  the  fine  was  acknowledged ; 
tfierefore  it  would  be  unreasonable  to  make  a  forfeiture 
or  extinguishment  of  a  right  merely  by  relation,  which  is 
hmjictio  juris  (/). 

This  case  did  not  decide  that  a  declaration  of 
uses  at  any  time  after  the  fine  would  prevent  the 
forfeiture,  and  operate  as  an  execution  of  the 
power.  Indeed,  Mr.  Justice  Withers,  who  was  the 
only  Judge  of  the  King's  Bench  that  held  the  power 
was  not  destroyed,  expressly  said  that  the  fine  and  deed 
should  be  considered  as  one  conveyance  in  favour  of 
common  assurances,  where  the  distance  of  time  is  not 
(fparenily  long  (g).  Where  it  is  recited  in  the  deed, 
dutt  the  fine  was,  at  the  time  of  levying  it,  intended  to 

enure 

(J)  Herring  v.  Brown,  2  Show.  185 ;  1  Ventr.  368,  371 ;  Skin. 
35»  53.  71,  184;  Carth.  23  ;  Comb.  11. 
{g)  Comb.  12« 
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enure  to  the  oses  expressed,  it  seems  that  no  party  to 
the  deed,  nor  any  one  claiming  under  him,  can  insist 
upon  the  forfeiture;  the  deed  would  operate  as  an 
estoppel  (A).  But,  as  against  strangers,  it  is  conceived, 
that  it  would  be  left  to  a  jury  to  say  whether  the  fine 
was,  or  was  not,  levied  to  the  uses  subsequently 
declared  (i). 

In  a  recent  case,  a  man  was  tenant  for  life  under  a  will, 
with  remainders  over,  in  strict  setdement,  with  powers 
of  sale  and  exchange,  and  other  powers*  After  the 
testator's  death  his  heir  at  law  agreed  to  do  all  acts  for 
obviating  any  doubts  under  a  prior  will,  and  accordingly 
he  and  the  tenant  for  life  conveyed  to  a  tenant  to  the 
precipe,  for  suffering  a  recovery  to  enure  to  the  uses  of 
the  last  will ;  and  it  was  expressly  declared  to  be  ^^  for 
the  more  effectually  assuring  and  settling  the  estate  ac- 
cording to  the  uses  in  the  will  of  the  last  testator."  The 
tenant  for  life  was  vouched  in  the  recovery  jointly  with 
the  heir  at  law.  A  purchaser  to  whom  the  estate  was 
sold,  under  the  power  of  sale  in  the  last  will,  objected  to 
the  title,  on  the  ground  that  tiie  power  was  extinguished. 
In  support  of  the  title  it  was  insisted  that  a  fine  or  reco- 
very by  a  donee  of  a  power  does  not  necessarily,  and  in 
all  cases,  operate  as  a  destruction  of  it.  Herrmg  and 
Brown  shows  that  it  is  a  question  of  intention.  The 
same  construction  must  prevail  whether  the  fine  be  in- 
tended as  a  confirmation  or  an  execution  of  the  power. 
In  Bullock  and  Thome  it  wa&  even  said  that  the  fine 
would  not  extinguish  the  power,  because  it  was  for  further 

assurance, 

(h)  Corth.  ^4*  Rep.  Temp.  Holt.  733 ;  1 1  Mod. 

(i)  See  Biuhell  v.  Burland,     196. 
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assurance,  although  no  use  was  e^zpressed.  In  the  pre- 
sent case,  the  intention  was,  by  the  precedent  deed, 
declared  expressly  to  be  to  further  assure  the  estate  to 
the  old  uses.  A  deed  and  recovery  by  the  tenant  for 
lifi^  intended  as  an  execution  of  the  power,  would  have 
had  that  effect  only.  A  deed  and  recovery  by  him,  in- 
tended as  a  confirmation  of  the  power,  must,  upon  the 
same  principle,  have  that  operation,  and  no  other.  The 
imocent  intention  prevents  the  recovery  from  ransacking 
the  whole  estate,  and  extinguishing  the  powers. 

In  this  case  also  (A)  the  purchaser  thought  proper  to 
be  at  the  expense  of  an  J\.ct  of  Parliament.  It  recited 
that  A  being  tenant  for  life  in  possession  of  the  estates, 
and  having  joined  in  conveying  the  same  in  order  to 
suffer  a  common  recovery  thereof,  wherein  he  was 
vouched,  for  strengthening  and  corroborating  the  title 
thereto,  and  the  uses  to  which  the  same  were  limited  by 
the  last  will,  and  which  recovery  had  been  duly  suffered, 
it  was  apprehended  that  the  powers  given  to  A  by  the 
will  had  been  by  such  common  recovery  defeated  and 
destroyed.     And  it  revived  and  confirmed  the  powers. 

But  in  a  later  case,  where,  upon  the  same  grounds,  a 
similar  act  was  applied  for,  the  Judges  expressed  their 
opinion  verbally  ag^nst  the  necessity  of  the  act ;  and 
Lord  Eldon,  after  consideration,  declared  that  there  was 
no  ground  for  the  doubt,  and  the  bill  was  abandoned  (I). 
There,  by  a  settlement  executed  in  1 806,  estates  were 
settled  to  the  use  of  J,  and  C  his  wife,  fdr  their  lives 
successively,  remainder  to  their  sons  successively  in  tail 

male, 

{k)  Vide  suprOf  p.  59.  edit  p.  379 ;  and  see  the  learned 

(/)  Butler's  n.  to  Fearae,  last     Editor^s  reasons. 
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male,  remainder^  if  C  should  survive  /,  to  C,  her  heirs 
and  assigns ;  if  J  should  survive  Cy  to  their  daughters 
successively  in  tail  male,  remainder  to  such  of  her  rela- 
tions as  she  should  by  will  appoint,  in  default  of  such 
appointment  to  her  in  fee,  with  powers  of  sale  and  ex- 
change, exerciseable  by  trustees,  with  the  consent  of 
J  and  C  In  1807  «7and  C  executed  a  deed,  in  which, 
after  reciting  that  C  was  desirous  of  acquiring  an  abso- 
lute power  of  appointment  over  the  hereditaments  com- 
prised in  the  settlement,  on  the  event  of  her  surviving, 
or  dying  in  the  life- time  of «/,  and.  there  being  a  general 
failure  of  issue  of  her  body  entitled  or  inheritable  under 
the  uses  of  the  settlement,  they  covenanted  to  levy  fines 
of  the  settled  estates,  and  directed  them  to  operate  ta 
the  uses  of  the  settlement,  antecedent  to  those  to  her  in 
fee-simple,  and  after  the  determination  of  those  uses  ta 
such  uses  as  she  should  appoint  by  deed  or  will,  and  in 
default  of  such  appointment  to  the  use  of  her  in  fee- 
simple.  The  fines  were  accordingly  levied  in  a  subse- 
quent term.  Part  of  the  estate  being  offered  for  sale,  an 
objection  was  taken  that  by  the  inherent  and  unavoid- 
able operation  of  the  fine  at  the  common  law,  all  the 
uses  might  be  considered  to  have  been  divested,  and  the 
powers  extinguished  or  determined. 

Where,  as  in  a  case  before  put,  a  power  is  appendant 
as  to  some  estates,  and  in  gross  as  to  others  {m}^  an  act 
of  the  donee  may  bar  it,  so  far  as  it  is  appendant,  and 
leave  it  in  full,  force  so  far  as  it  operates  as  a  power  in 
gross.  Thus,  to  put  the  same  case :  A  is  tenant  for 
life,  remainder  to  jB  in  tail,  remainder  to  A  in  fee,  and 

A  has 

(jn)  Vide  iuprtty  p.  47. 
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A  has  a  power  to  jointure.  We  have  seen,  that  the 
power  is  in  gross  as  to  the  estate  for  life  and  remainder 
in  tail,  appendant  as  to  the  remainder  m  fee.  If,  there- 
fore,  A  should  convey  the  fee  by  an  innocent  con* 
veyancCj  he  would  destroy  his  power  so  far  as  it  is  a 
power  appendant,  and  consequently,  if  the  remainder 
in  fee  should  come  into  possession,  the  grantee  would 
not  be  bound  by  a  jointure  created  under  the  power ; 
but  the  power,  so  far  as  it  took  effect  as  a  power  in  gross, 
would  not  be  defeated ;  and  therefore  the  jointure  would 
be  binding  on  the  estate  after  A's  death,  and  during 
the  continuance  of  £*s  estate-tail. 

In  a  former  part  of  this  chapter  it  is  stated  that  a 
power  to  a  tenant  for  life  to  appoint  the  estate  amongst 
his  children,  is  a  power  in  gross,  and  consequently  it 
may  be  released  or  extinguished.  But  lawyers  of  great 
eminence  have  been  of  opinion,  that  a  power  to  a  tenant 
for  life  to  charge  portions  for  his  children,  or  to  appoint 
the  estate  amongst  his  children,  is  a  mere  right  to  nomi- 
nate one  or  more  of  a  certain  number  of  objects  to  take 
the  portions  or  the  estate ;  and  that,  consequently,  it  is 
merely  a  power  of  selection,  and  cannot  be  barred  by 
fine.  Numerous  titles  have  been  objected  to  oh  this 
ground.  The  force  of  this  objection  could  not  be  exa- 
mined until  it  was  shown  that  a  power  in  gross  could  be 
extinguished. 

In  a  recent  case,  A^  tenant  for  life  (without  any  limi- 
tation to  trustees  to  preserve),  remainder  to  his  children, 
as  he  should  appoint,  remainder  to  himself  in  tail, 
remainder  to  himself  in  fee,  levied  a  fme  before  making 
any  appointment,  and  the  title  was  objected  to  by  a 
gentleman,  for  whose  opinion  I  cannot  but  have  great 

respect, 
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respect,  on  the  ground  that  the  power  was  merely  m 
power  of  selection,  and  therefore  could  not  be  released 
or  extinguished  by  fine. 

It  must  be  admitted,  that  the  power  in  this  case  was 
merely  a  power  of  selection,  or,  as  it  b  generally  termed, 
a  power  of  specification ;  but  it  does  not  appear  to 
follow  from  that  admission  that  the  power  could  not  be 
released  or  extinguished.  The  only  ground  upon  which 
it  can  be  contended  that  the  power  could  not  be  extin- 
guished or  released  is,  that  it  was  a  power  ^mpfy  col- 
lateral ;  but,  as  we  have  seen,  a  power  is  only  simply 
collateral  when  the  donee  has  no  interest  whatever  in  the 
estate  (n),  and  such  a  power  certainly  cannot  be  released 
or  extinguished  dth^  by  fine,  feoffment,  or  common 
recovery. 

A  power  appendant,  at  least  as  ta  the  life-estate,  it 
certainly  was  not ;  but  it  seems  to  have  been  a  power  in 
gross,  which,  although  it  did  not  arise  out  of  the  estate 
of  the  tenant  for  life,  must  be  considered  as  exercisable 
by  him  for  his  own  benefit,  and  not  as  a  mere  collateral 
power.  A  power  to  a  tenant  for  life  to  jointure  after  his 
death  is  a  power  in  gross  (o).  Now,  what  is  a  power  to 
jointure  but  a  power  of  selection  or  specification.  The 
tenant  for  life  selects  the  woman  whom  he  chooses  to 
marry,  and  then  appoints  that  after  his  death,  when  his 
estate  has  ceasedy  she  shall  take  the  estate  for  life. 
Here,  as  in  the  case  before  us,  .the  estate  appointed  can- 
not take  effect  out  of  the  interest  of  the  donee  of  the 
power,  and  yet  a  power  of  jointuring,  like  every  other 
power  in  gross,  may  be  extinguished  by  fine  (/>)•  In- 
deed 

(n)  Vidte  supra^  p.  47,  (p)  King  v.  Mellliig>  1  Vcntr,  225. 

(0)  Edwards  f.  Slater,  Hard.  410. 
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deed  it  would  be  difficult  to  discover  any  real  distinction 
between  a  power  of  jointuring  and  a  power  of  appoint- 
ing to  children.  In  neither  case  is  the  donee  compel- 
lable to  exercise  his  power ;  and^  in  each  case,  the  power 
is  annexed  in  privity  to  his  estate  for  life,  and  he  has  an 
interest  arising  from  the  exercise  of  his  power  by  the 
benefits  it  enables  him  to  bestow.  In  Edwards  v.  Slater  (g), 
a  power  to  a  tenant  for  life  to  create  a  lease  for  thirty- 
one  years,  to  commence  after  his  death,  was  held  by  Hale, 
Chief  Baron,  and  Baron  Turner,  to  be  a  power  in  gross, 
and  to  be  barrable  by  a  fine  or  feofiment.  Lord  Chief 
Baron  Hale  said,  that  where  the  power  does  not  fall 
within  the  compass  of  the  estate,  as  where  the  tenant  for 
life  has  a  power  to  make  an  estate  which  is  not  to  begin 
till  after  his  own  estate  is  determined,  such  power  is  not 
appendant  or  annexed  to  the  land^  btft  it  is  a  power  ia 
gross,  because  the  estate  for  life  has  no  concern  in  it ; 
and  yet  such  a  power  (he  added)  may,  by  apt  words, 
be  destroyed  by  release,  or  by  fine,  or  feofiment,  which 
carry  away  and  include  all  things  relating  to  the  land. 
This  case  seems  to  govern  the  point  before  us.  Sir  Mat- 
thew Hale's  definition  of  a  power  in  gross  clearly  em- 
hraces  a  power  to  a  tenant  for  life  to  appoint  the  estate 
amongst  his  children  after  his  death,  and  the  cases  are 
not  easily  distinguishable. 

The  doctrine  that  powers  of  this  nature  cannot  be  re- 
leased or  extinguished  is  by  no  means  new.  It  has  been 
frequently  urged,  but  without  success ;  and,  in  the  very 
case  of  Edwards  v.  Slater,  Baron  Rainsford  held  the 
power  to  create  the  term  to  be  a  power  simply  colla- 
teral;   but  this  Lord  Chief  Baron  Hale  and  Baron 

Turner 

(q)  Hard.  410. 
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Tamer  clearly  over-ruled,  which  makes   the  case  ad 
strong  an  authority  as  can  possibly  be  wished  for. 

The  opinion  under  discussion  owes  its  origin,  perhaps,^ 
to  powers  in  gross  being  frequently  termed  powers  col- 
lateral; and  the  word  ^'  collateral"  being  considered  as 
meaning  ^{977p/^  collateral.  Thus,  in  SavileT.  Blacket(r)« 
a  power  to  a  tenant  for  life  to  charge  money  on  the- 
estate  was  called  by  the  Lord  Chancellor  a  coliaterah 
power ;  and  it  is  observed  in  a  modem  publication  of 
much  merit  (s),  *^  That  the  power  in  that  case  is  erro- 
neously called  coUateralf  whereas,  according  to  Lord 
Hale's  definition,  it  was  certainly  in  gross."  The  ob- 
servation, that  the  power  in  question  was  a  power  in 
gross,  is  correct ;  but  it  was  not  erroneously  called  col- 
lateral, for  a  power  in  gross,  and  a  power  collateral  (not 
szTrq^ly  collateral),  is  one  and  the  same  thing. 

There  is,  however,  still  an  authority  behind,  which 
may  perhaps  be  adduced  against  these  observations.  .  The 
case  to  which  I  allude  is  Tomlinson  v.  Dightdn,  reported 
in  many  books,  which  was  a  devise  to  A  for  life,  and 
then  to  be  at  her  disposal,  provided  that  she  disposed  of 
the  same  to  any  of  her  children  after  her  death.  She 
executed  the  power  by  lease  and  release,  and  a  fine;  and 
a  question  arose  as .  to  the  due  execution  of  the  power. 
According  to  the  report  in  Salkeld  ( /),  two  questions 
were  made,  the  second  of  which  was,  whether  this  power 
could  be  construed  as  a  power  appendant  to  the  estate 
for  life,  so  as  by  the  destroying  of  that  it  might  be  de* 
stroyed  or  extinguished,  or  a  collateral  one.  Powell, 
Justice,  said  this  was  not  a  power  appendant  or  appur- 
tenant, 

'.  (r)  1  P.  Wms.  777.  {t)  I  Salk.  239. 

(5)  4  Saunders  on  Uses,  164. 
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tenant,  nor  was  it  in  the  nature  of  an  emolument  to  the 
estate  like  a  lease  for  life,  with  a  power  to  make  leases 
for  twenty-one  years,  for  that  affects  the  estate  for  life^ 
and  is  concurrent  with  it,  and  has  its  being  and  coqti- 
nuance,  at  least  for  some  part,  out  of  it ;  but  this  power 
arises  after  the  estate,  and  has  its  effect  upon  another 
interest,  so  that  the  estate  for  life  is  perfect  without  it, 
and  in  no  wise  altered  or  affected  by  the  execution  of  it.  . 
Upon  an  attentive  consideration  of  this  case  it  will; 
appear  that  the  question  was,  whether  the  power  was 
appendant,  or  in  gross ;  the  word  ^^  collateral "  being,  as 
we  have  seen,  sometimes  used  as  synonymous,  to  the. 
words  "  in  gross."  That  this  was  done  in  the  case  be- 
fore us  is  proved  by  Mr.  Justice  Powell's  argument^ 
which  is  to  the  same  effect  as  Hale's  definition  of  a 
power  in  gross  in  the  case  of  Edwards  v.  Slater.  Mr. 
Justice  Powell's  opinion  certainly  was,  that  the  power 
was  a  power  in  gross ;  and  it  seems  so  to  have  been  con-^> 
sidered  by  Mr.  Peere  Williams,  who,  in  his  admirable 
argument  in  that  case  (u)^  in  answer  to  an  objection  that 
the  power  was  destroyed,  admitted,  that  if  the  fine  had 
been  levied  before  the  lease  and  release,  it  would  have 
operated  -  as  an  extinguishment  of  the  power.  For  he 
contended,  that  as  the  fine  came  after  the  release  it  came 
too  late  Jo  do  any  hurt ;  and  although  he  afterwards 
said,  that  the  power  seemed  collateral,  yet  he  did  not 
rely  upon  that  position,  and  cited  no  other  authority  for 
it  than  the  old  case. of  a  power  to  executors  to  sell, 
which  is  clearly  a  power  simply  collateral.  Parker, 
Chief  Justice,  in  delivering  the  resolution  of  the  court, 
said,  that  as  to  the  first  objection,  that  the  power  was 

extinguished 

(u)  See  1  P.Wms.  149- 
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extinguished  by  the  fine^  it  might  be  answered,  that  if 
the  power  was  wdl  executed  it  was  executed  by  the 
deed  which  was  antecedent  to  the  fine,  and  therefore 
it  was  impossible  for  the  power  to  be  extinguished  by 
the  fide  (.r).  This  appears  to  be  a  clear  admission  by  the 
court,  that  the  power  might  have  been  destroyed  by 
fine ;  for  otherwise  the  answer  would  have  been,  not  that 
the  fine  came  too  late,  but  that  the  power  could  not  have 
been  extinguished  by  fine. 

The  late  Mr.  Powell,  however,  in  his  treatise  (y)  of 
Powers,  has  considered  the  power  in  this  case  as  a 
power  simply  collateral.  He  states  broadly,  that  the 
court  were  unanimously  of  opinion,  that  the  wife  had, 
under  the  will,  an  estate  for  life  oft/y,  mth  a  power  rf 
specification  mnply  collateral. 

If  the  learned  reader  should  think  that  in  Tomlinson 
V.  Dighton  the  power  was  deemed  a  power  in  gross, 
that  case  alone  must  have  considerable  influence  on  the 
question  under  consideration,  and,  indeed,  the  very 
system  of  powers  must  be  overturned  to  hold  the  power 
simply  collateral.  Should  it  be  determined  that  a  power 
of  this  nature  cannot  be  barred  by  a  fine,  the  intention 
of  many  settlements  must  inevitably  be  defeated.  If  an 
estate  be  limited  to  the  children  of  the  marriage,  as  the 
parent  shall  appoint  by  will,  or  to  the  children  lioing  at 
theparenfs  decease^  as  he  shall  appoint  by  deed  or  will, 
with  a  remainder,  in  either  of  these  cases,  to  the  chil- 
dren in  fee,  in  both  these  cases  no  effectual  settlement 
can  be  made  upon,  or  by  a  child,  until  the  parent's 
death.  I  have  put  the  case  of  a  remainder  in  fee  to 
the  children  in  default  of  appointment,  because  it  has 

been 

(x)  lo  Mod.  7«.  {y)  Powell  on  Pow.  p.  9.  33. 
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been  contended,  that  although  the  poWer  is  simply  col* 
i^^teral,  yet,  where  the  children  are  tenants  in  tail,  a 
recovery  suffered  by  ikem  will  over-reach  and  destroy 
the  power  of  appointment.  The  case  has  been  consi- 
dered similar  to .  that  of  Page  and  Hayward  (z).  To 
this  opinion  the  author  himself  once  inclined,  but  fur- 
ther consideration  has  induced  him  to  consider  the  point 
very  doubtful.  For  in  Page  v.  Hayward,  although  the 
words  expressed  a  condition,  yet  they  were  construed  tq 
be  a  limitation ;  and  therefore  it  is  the  common  case  of 
a  vested  estate-rtail,  with  a  limitation  over  in  a  certain 
event,  in  which  case  it  is  quite  clear  that  a  recovery 
suffered  before  the  happening  of  the  event  will  defeat  the 
limitations  over.  It  is  like  the  case  put  by  Hale,  Chief 
Justice,  in  Benson  v.  Hodson  (a),  of  a  tenant  in  tail, 
ndth  a  limitation  so  long  as  such  a  tree  shall  stand ;  and 
be  held  that  a  common  recov^  would  bar  that  limita- 
tion. But  in  our  case  the  question  would  be,  whether, 
during  the  life  of  the  donee  of  the  power,  the  estates  to 
be  created  under  the  power  would  not  be  considered  a 
charge  upon  the  estate-tail.  Every  purpose  of  such  a 
power  might,  under  a  contrary  construction,  be  some- 
times defeated.  Suppose  a  father  tenant  for  life,  with 
an  exclusive  power  of  appointment  to  his  children,  to 
sell  his  life-estate,  .we  have  seen  that  he  might  still 
execute  his  power :  but  if  the  purchaser  were  to  join 
with  the  children  in  suffering  a  recovery,  the  parent 
would  according  to  this  doctrine  be  deprived  of  the 
right  for  which  he  stipulated  by  the  settlement  of  select- 
ing the  child  to  inherit  his  estate.    What  would  be  the 

consequence 

(«)  Page  V.  Hayward,  Pig.  A  pp.  Comm.  Rec.  176 ;  2  Salk.  570. 
(a)  1  Mod.  188 ;  2  Ler.  26 ;  and  see  White  v.  West,  Cro.  Eliz.  792. 
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consequence  of  this  doctrine  if  A  were  tenant  for  life, 
remainder  to  JB  for  life,  remainder  to  his  children  as  he 
should  appoint,  remainder  to  his  first  and  other  sons  in 
tail ;  and  upon  a  child  coming  of  age,  Aj  without  the 
concurrence  of  B^  were  to  join  with  the  child  iii  suffer- 
ing recovery  ?  Would  not  B,  the  father's  power  be  de- 
stroyed P  There  is  a  wide  difference  between  the  donee 
of  the  power  having  ability  by  a  recovery  to  destroy  the 
power,  and  the  remainder-man  in  tail  having  the  s^une 
right.  Again,  it  has  been  contended,  that  although  the 
power  cannot  be  extinguished,  yet  it  may  be  released  to 
the  remainder-man  in  exclusion  of  the  objects  of  the 
power,  as  the  donee  is  equally  a  trustee  for  them  all. 
This  opinion,  however,  assumes  that  the  donee  is  a 
trustee  of  the  power,  a  doctrine  which  it  would  be  diffi- 
cult to  support;  and  even  should  it  be  proved,  yet 
ulterior  questions  would  arise.  It  might  be  questioned, 
whether,  as  be  was  a  trustee,  he  could  bind  his  discre- 
tion during  his  life ;  and  whether  he  would  not  be  guilty 
of  a  breach  of  trust  in  preferring  the  remainder-man  to 
the  immediate  objects  of  the  power.  But  it  really  seems 
so  clear  upon  principle  as  well  as  authority,  that  the 
power  is  a  power  in  gross,  that  it  is  not  thought  neces- 
sary to  pursue  our  inquiries  on  points  arising  out  of  the 
doctrine  that  the  power  is  simply  collateral.  The  objec- 
tion is  now  (1815)  daily  losing  ground. 

Since  the  publication  of  the  last  edition  of  this  work, 
the  point  has  been  argued  at  great  length  before  the 
Vice-Chancellor  in  Sir  John  Bemey's  case,  and  the 
opinion  of  the  court  was,  that  the  power  was  de- 
stroyed (&),  but  it  became  unnecessary  to  decide  the 

point. 

{h)  West  V,  Barney,  Cli.  Hilary  Term,  1819.  MS. 
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point.  It  was  again  shortly  argued  before  the  same 
Judge  in  Smith  'v.  Death  ( c),  and  he  decided  in  favour 
of  the  destruction  of  the  power.  The  point,  therefore, 
may  now  be  considered  at  rest. 

VI.  It  remains  only  to  inquire  in  what  cases  a  power 
is  merged ;  although,  perhaps,  in  strictness,  merger  in 
the  sense  it  is  here  used,  is  but  a  mode  of  extinguishing 
a  power. 

Where  an  estate  was  limited  to  such  uses  a  A  should 
Uppoitit,  and  in  default  of  appointment  to  himself  in  fee, 
great  difference  of  opinion  formerly  prevailed  whether 
the  power  was  not  merged  in  the  fee :  latterly,  however, 
it  Was  the  universal  opinion  of  conveyancers  that  the 
power  was  not  merged. 

In  the  late  case  of  Maundrell  v.  Mandrell  (^,  it 
appeared,  that  before  marriage  the  estate  was  limited  to 
such  uses  as  the  husband  should  by  any  deed  or  will  ap* 
point ;  and  in  default  of  appointment  to  the  uise  of  him- 
self for  life,  and  after  his  decease  to  the  use  of  his  right 
heirs.  After  the  marriage,  the  husband  conveyed  the 
estate  to  a  purchaser,  and  it  was  contended  that  the 
purchaser  was  in  under  the  appointment,  and  conse- 
quently that  the  wife  was  not  entitled  to  dower. 

But  the  court  said,  that  "  the  power  of  appointment 
was  merely  nugatory,  and  nothing  distinct  or  different 
from  the  fee.  The  fee  was  clearly  in  the  husband  until 
appointment.  In  Goodhill  v.  Brigham  (  e)  it  was  held 
that  a  power  added  to  the  fee  was  merely  void.  So  the 
power  in  this  case,  followed  by  a  limitation  of  the  fee, 
most  be  absorbed  in  the  fee  which  includes  every  power. 

The 

(c)  Ch.  19  June  1820,  MS.         {e)  i  Bos.  and  Pull.  193. 

(d)  7  Ves.  jiin.  567. 
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The  reason  commonly  given  why  a  power  may  have 
effect  though  limited  to  the  owner  of  the  fee,  is,  that  he 
may  appoint  in  a  mode  by  which  his  legal  fee  would  not 
entitle  him  to  convey  :  The  court  gave  no  opinion  upon 
the  sufficiency  of  that  reason ;  but  in  this  case  it  is  to 
such  uses  as  he  should  appoint  by  deed  or  will  legally 
executed,  and  by  those  instruments  he  might  have  passed 
the  fee,  though  nothing  was  said  about  the  appointment. 
The  limitation,  therefore,  operates  purely  as  a  limitation 
of  the  fee,  and  diat  fee  he  could  only  convey  subject  to 
her  right  of  dower.** 

From  this  decision  there  was  an  appeal  to  Lord  Chan- 
cellor Eldon.  The  point  could  not  but  be  highly  inte- 
resting to  a  conveyancer ;  and  as  the  author  had  made 
some  observations  on  the  doctrine,  he  took  the  liberty  of 
,  sending  them  to  Lord  Eldon  shortly  after  the  appeal  was 
lodged.  This  he  was  induced  to  do  from  observing  that 
the  point  had  really  come  on  at  the  Rolls  by  surprize, 
and  the  material  authorities  had  not  been  referred  to. 
So  little  is  to  be  met  with  in  the  Books  on  this  subject, 
that  he  shall  make  no  apology  for  inserting  the  argu- 
ment alluded  to. 

After  adverting  to  the  decision  of  the  Rolls,  and 
stating  that  Lord  Ashburton  had  also  taken  an  objection 
to  the  power,  conteniiing  that  the  separate  existence  of  a 
power  of  appointment  was  incompatible  with  the  mvner- 
ship  of  the  fee ;  it  proceeded  thus : 

"  In  Sir  Edward  Clere's  case,  however  (/),  upon  a 
feofiitnent  by  a  person  seised  in  fee  to  such  uses  as  he 
should  appoint  by  will,  it  was  settled  by  all  the  Judges 

of 

.(/)  6  Rep.  17.  b. 
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of  England  (g),  after  great  consideration,  that  by  ope- 
ration of  law  the  use  vested  in  the  feoffor,  and  he  was 
seised  of  a  qualified  fee,  (that  is  to  say,)  till  declaration 
and  Innitation  were  made  according  to  his  power;  and, 
2dly,  If  in  such  case  the  feoffor  by  his  will  limit  estates 
according  to  his  power  reserved  to  him  on  the  feoffment, 
&en  the  estates  shall  take  effect  by  force  of  the  feoff- 
ment, and  the  use  is  directed  by  the  will,  so  that  in 
such  case  the  wUl  is  but  declaratory.  But  that  if  he 
devised  his  land  without  reference  to  his  authority,  there 
it  should  pass  by  his  will,  for  the  testator  had  an  estate 
devisable  in  him,  and  power  also  to  limit  an  use,  and 
he  had  election  to  pursue  which  of  them  he  would. 
The  case  of  Goodhill  v.  Brigham,  which  was  referred 
to  at  the  Bolls,  was  a  devise  to  a  feme  covert  in  fee, 
widi  a  power  superadded  to  dispose  of  the  estate  with- 
out die  control  of  her  husband,  and  the  power  was  held 
to  be  void.  In  this  case  the  court  of  Common  Pleas 
seemed  to  favour  the  doctrine  since  espoused  at  the 
Rolls.  Le  Blanc,  Serjeant,  defined  a  power  to  be  an 
authority  enabling  one  person  to  dispose  of  the  interest 
which  is  vested  in  another ;  and  BuUer  highly  approved 
of  this  definition,  which  was  of  course  denying  the 
validity  of  a  general  power  of  appointment  limited  to  a 
person  with  remainder  to  him  in  fee  (A).  Now  according 
to  Sir  Edward  Clere's  case  a  power  may  be  defined 
to  be  an  authority  enabling  a  person  to  dispose,  throu^ 
flie  maSum  of  the  statute  of  uses,  of  an  interest  vested 
either  in  himself  or  in  any  other  person.  Buller,  after 
oxnmending  the  definition,  said,  ^^  suppose  by  trans- 
posing 

(g)  See  Parker  v.  Sir  Edward  Clere,  Mo.  567. 

{h)  See  10  Yes.,  jun.  265,  on  the  appeal. 
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posing  the  clauses  we  could  construe  this  to  be  a  devise 
to  such  persons  and  uses  as  £.  Rogers  (the  feme  covert) 
should  appoint,  and  for  want  of  such  appointment  to  her 
and  her  heirs ;  if  the  devise  had  stood  thus  she  could 
have  taken  nothing  till  her  death,  or  till  her  appoint- 
ment," which,  he  argued,  would  have  overthrown  the 
testator's  intention.  This  position  clearly  subverted  the 
definition  of  which  he  had  before  so  highly  approved, 
and  is  another  authority  for  the  existence  of  the  power 
in  question ;  and  if  the  devise  would  have  admitted  of 
this  construction  the  decision  may  be  doubted;  for  not- 
withstanding Buller's  opinion,  it  is  now  too  late  to  con- 
tend that  the  wife  would  not  have  taken  a  vested  estate 
subject  to  be  divested  by  the  execution  of  the  power; 
and,  indeed,  Buller  himself,  about  a  month  afterwards, 
expressly  recognized  this  doctrine  (i).  At  any  rate  the 
husband  would  in  equity  ha^e  been  a  mere  trustee  for 
the  wife  (k).  To  return,  howev^-,  to  the  point  before 
us,  for  it  is  not  my  intention  to  investigate  the  case  of 
Goodhiil  V.  Brigham  any  further  than  it  relates  to  this 
point,  in  a  case  before  the  late  Lord  Alvanley  when 
Master  of  the  Rolls  (/),  in  which,  upon  the  authority 
of  Goodhiil  V.  Brigham,  it  was  contended,  that  a  general 
power  of  appointmeilt  was  absorbed  in  the  fee  limited, 
in  default  of  appointment,  to  the  person  to  whom  the 
power  was  given,  his  lordship  said,  '^  I  shall  not  enter 
into  the  question  whether  upon  the  case  of  Goodhiil  v. 
Brigham  the  power  could  not  have  been  exercised.  I 
think,  notwithstanding  that  case,  he  might  have  ap-^ 

pointed 

(i)  See  3  Ves.  Jun.  661 ;  and  see  post,  ch.  a.  s.  4. 
{k)  See  Bennet  v.  Davis,  3  P.  Wms.  316. 
(/)  Cox  t.  Chamberlain,  4  Yes.  jun.  631. 
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pointed  a  use  under  the  power,  for  I  do  not  conceive  the 
Judges  meant  to  decide,  that  when  there  is  a  conveyance 
to  such  uses  as  a  man  shall  appoint,  and  in  default  of 
appointment  to  his  own  right  heirs,  the  party  may  not, 
under  the  power,  create  an  estate  that  will  supersede 
the  estate  in  fee,  though  perhaps  not  to  bar  dower.  If 
that  case  is  taken  in  the  full  extent  it  is  very  doubtful, 
and  would  set  aside  half  the  conveyances  in  the  king- 
dom ;  and  I  desire  to  be  understood  that  it  is  not  my 
opinion." 

Lord  Hardwicke  also  appears  to  have  acceded  to  the 
doctrine  in  Sir  Edward  Clere's  case ;  for  in  the  case  of 
Peacock  v.  Monk  (ni)  he  said,  an  estate  might  be  settled 
to  the  separate  use  of  a  feme  covert  by  way  of  power 
over  an  use,  as  if  she  conveyed  the  estate  to  the  use  of 
herself  for  life,  remainder  to  the  use  of  such  persons  as 
she  by  any  writing,  &c.  should  appoint,  and  in.  default  of 
appointment  to  her  own  right  heirs. 

So  in  Tickner  v.  Tickner  («),  where  Henry  and  Robert 
Tickner  were  seised  of  an  estate  in  gavelkind  as  heirs 
of  their  father;  Robert  made  his  will,  and  devised 
his  undivided  moiety  to  his  wife  Elizabeth  T.  and 
her  heirs.  After  making  his  will,  by  a  deed  of  par- 
tition between  Robert  and  Henry,  and  by  a  fine,  all  the 
gavelkind  estate  which  Robert  had  devised,  was  allotted 
entirely  to  Robert,  to  such  uses  as  he  should  appoint  by 
deed  or  writing,  anc^  in  default  of  appointment  to  him 
in  fee.  This  transaction  was  holden  to  be  a  revocation 
of  the  will.  Now  it  had  previously  been  decided,  that 
a  partition  by  deed  and  fine  would  not  revoke  the  devise 

where> 

(m)  a  Vcs,  igo.  (n)  3  Atk.  742,  cited. 
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where  the  estate  was  limited  to  the  devisor  in  fee  (a). 
In  the  case  of  Tickner  v.  Tickner,  therefore,  it  was 
clearly  considered  that  the  power  of  appointment  was 
not  merely  nugatory,  in  which  case  it  could  not  have 
operated  as  a  revocation,  but  on  the  contrary,  that  the 
fee  could  be  divested  by  an  execution  of  the  power.  It 
is  observable,  that  of  the  many  Judges  who  have  com- 
mented on  these  cases  (p)  no  one  seems  to  have  thought 
the  power  of  appointment  void.  On  the  contrary.  Lord 
Hardwicke,  Lord  Rosslyn  (y),  and  Lord  Eldon  (r), 
appear  to  have  considered  that  the  cases  of  Tickner  v. 
Tickner,  and  Luther  v.  Kidby,  can  well  stand  together, 
which  can  only  be  on  the  ground  of  the  power  of  ap- 
pointment being  valid.  Heath,  Justice,  seems  even  to 
have  thought  that  a  claim  of  dower  might  be  barred 
by  an  execution  of  the  power  (s) ;  and  Lord  Alvanley 
made  two  decisions  similar  to  that  of  Tickner  v.  Tick* 
ner(/),  (in  one  of  which  Mr.  Justice  Barrington  con- 
curred) notwithstanding  the  point  of  the  power  being 
merged  in  the  fee  was  expressly  urged  against  the  revo- 
cation (u).  But  Lord  Alvanley  said  there  was  a  power 
to  dispose,  which  he  agreed  was  not  larger  than  the  fee, 
but  it  was  a  different  power  of  disposition;  he  could 
grant  it  by  a  single  paper;  he  could  not  convey  the  fee 
except  by  the  common  modes  of  conveyance;  and  though 

the 

(o)  See    Webb    r.    Temple,  (r)  See8  Ve6.jun.  a8i. 

1  Freem.  549.  Luther  v.  Kidby,  (s)  See  3  Yes.  jun.  657. 

3  P.  Wms.  170,  n., April,  1730.  (t)  Kenyon  v.  Sutton,  2  Ves. 

{p)  See  3  Ves.  jun.  157,429,  jun.  601  >  cited;  and  Notts  r. 

662.    6  Ves.  jun.  219.  Shirley,  ibid.  604,  n. 

(y)  See  2  Ves.  jun.  429.  (a)  See  8  Ves. jun.  115. 
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the  power  was  not  larger,  yet  it  M'as  to  be  executed  in  a 
difierent  manner. 

Indeed,  from  Sir  Edward  Clere's  case  to  that  of 
Maundrell  v.  Maundrell,  with  the  exception  of  Lord 
Asbburton's  opinion,  and  the  supposed  opinion  of  the 
Judges  in  Goodhill  v.  Brigham,  it  has  been  considered 
dear  that  the  power  in  question  was  not  absorbed  in  the 
fee,  and  innumerable  conveyances  have  been  prepared 
on  that  opinion. 

The  reason  generally  given  in  favour  of  the  existence 
of  the  power  appears  to  be  too  well  grounded  to  be 
easily  answered,  and  it  prevails  as  much  in  the  case  of 
Maundrell  v.  Maundrell  as  in  any  case  whatever ;  for 
even  admitting  that  the  power  implied  that  the  deed  or 
will  ought  to  be  legally  executed,  yet  if  the  power  sub- 
sisted the  estate  might  have  been  conveyed  by  virtue  of 
it,  without  the  necessity  of  the  person  to  whom  it  was 
conveyed  previously  taking  possession  of  the  estate,  or 
the  possession  being  vested  in  him  by  force  of  the  statute 
of  uses,  which  must  have  been  done  if  the  power  was 
absorbed  in  the  fee.  Besides,  the  point  does  not  seem 
open  after  the  case  of  Tickner  v.  Tickner,  in  which  the 
same  words  were  used. 

Upon  the  whole,  therefore,  lliere  is  a  decision  by  all 
the  Judges  of  England,  given  after  mature  deliberation, 
and  acknowledged  by  many  subsequent  Judges,  in  favour 
of  the  existence  of  the  power ;  and,  on  the  other  hand, 
in  &vour  of  the  absorption  of  the  power,  there  is  Lord 
Ashburton's  private  opinion,  to  which  no  attention  has 
ever  been  paid,  and  the  decision  at  the  Rolls,  where  the 
authorities  which  settled  the  contrary  doctrine  were  not 
adverted  to. 

Before  quittmg  this  subject,  we  may  remark,  that 
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upon  its  being  settled  that  in  these  cases  the  fee  was 
vested,  subject  to  be  divested  by  an  execution  of  the 
power,  it  was  doubted  whether  a  right  of  dower  wtuch 
had  attached  on  the  estate  could  be  over-reached  by  an 
execution  of  the  power.  The  late  Mr.  Feame,  and 
many  other  gentlemen  of  eminence,  thought  the  exe- 
cution of  the  power  defeated  the  right  to  dower,  and 
it  has  never  been  directly  settled  that  it  will  not.  From 
this  doubt,  however,  and  because  a  power  of  appoint- 
ment is  liable  to  be  suspended  and  destroyed,  and  the 
existence  of  the  power  is,  in  a  case  of  this  nature,  the 
only  circumstance  which  precludes  the  wife  from  her 
dower  (»r),  it  is  usual  to  require  a  fine  on  the  part  of 
purchasers ;  and  conveyancers  in  this,  as  in  all  other 
cases  where  a  person  has  a  power,  and  also  an  interest, 
ex  abundanti  cautela,  generally  make  him  not  only  exer- 
cise his  power,  but  also  convey  his  interest.  To  this 
practice,  and  the  decisions  that  a  devise  to  such  persons 
as  A  shall  appoint  is  a  fee,  I  am  persuaded  that  the 
denial  of  the  existence  of  the  power  owes  its  origin. 

When  the  case  came  before  Lord  Eldon  he  expressed 
himself  dissatisfied  with  the  decision  in  Goodhill  v. 
Brigham ;  and  upon  the  authority  of  Sir  Edward  Clere's 
case.  Lord  Hardwicke's  opinion,  and  the  cases  before 
cited  on  partitions,  and  upon  the  general  practice  of 
conveyancers,  he  held  clearly  that  the  power  might  well 
subsist  with  the  fee.  His  Lordship's  authority  has  quite 
settled  the  point  (y).  In  the  case  of  Roach  *o.  Wad- 
ham  (z),  which  was   decided  six   months  before  Lord 

EldoD 

(x)  N.  2.  Co.  Litt.  2X6  a. 

(y)  Moreton  x\  Lees,  C.  P.  Lancaster  1819,  post. 

(z)  Roach  r.  Wadham,  6  East.  389. 
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Eldon  made  his  decision,  and  in  which  the  same  point 
arose ;  it  was  erroneously  stated,  that  the  decree  at  the 
Rolls  in  Maundrell  v.  Mamidrell  had  been  reversed  in  the 
House  of  Lords,  and  thereupon  the  counsel  on  the  other 
side  admitted  that  the  power  was  not  merged  in  the  fee^ 
and  the  Court  of  King's  Bench  in  delivering  judgment 
took  the  point  for  granted. 

There  are  still,  however,  two  cases  which  escaped  the 
attention  of  every  one ;  I  allude  to  Cross  v.  Hudson  {z)j 
before  Lord  Thurlow ;  and  Dobbins  v.  Bowman  (a), 
before  Lord  Hardwicke;  to  which  I  might  add 
the  case  of  Abbot  v.  Burton  (b).  In  the  first  case, 
an  estate  was  conveyed  to  John  Hay  for  life,  with  re- 
mainders over,  with  the  ultimate  remainder  to  the  use 
of  the  survivor  of  him  and  his  wife  in  fee.  And  a . 
power  was  given  him,  in  the  usual  terms,  to  appoint 
lOo/.  a  year  to  take  eiSect  after  his  decease.  He  exer- 
cised this  power  by  his  will.  His  wife  died  in  his  life- 
time, and  all  the  intermediate  remainders  became  inca- 
pable of  taking  effect,  so  that  he  was  seised  in  fee ;  and 
Lord  Thurlow  held  that  the  power  was  merged  by  the 
accession  of  the  fee. 

This  case  is  not  precisely  like  Maundrell  and  Maun- 
drelL  There  the  donee  of  the  power  acquired  the 
estate  immediately  on  the  execution  of  the  deed  creating 
the  power,  so  that  unless  the  power  had  been  upheld 
it  would  have  been  void  in  its  creation.  But  here  the 
donee  had  not  any  estate  at  the  execution  of  the  deed 
in  which  the  power  could,  under  any  construction,  be 
absorbed,  and  consequently  the  decision,  that  the  power 
was  merged  by  the  accession  of  the  fee,  did  not  wholly 

strike 

(a)  3  Bro.  C.  C.  30.  (6)  Vide  infra, 

a)  3  Atk.  408. 
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strike  the  power  out  of  the  deed  creating*  it,  as  from 
its  execution,  for  the  power  subsisted  until  the  happen- 
ing of  the  contingency,  which  cast  the  fee  itself  on  the 
donee.  But  although  the  cases  may  thus  be  distinguished, 
yet  the  principle  of  the  decision  was  over-ruled  by  the 
case  of  Maundrell  and  M aundrell.  The  counsel  who 
argued  in  Cross  and  Hudson  in  favour  of  the  extinction 
of  the  power,  rested  their  case  on  the  simple  ground 
that  a  power  could  not  subsist  in  a  person  having  the 
fee.  It  was  said,  that  wherever  a  less  estate  and  a 
larger  coincide  in  the  same  person,  a  merger  takes  plac^ 
as  an  estate  pur  auter  vie  will  merge  in  an  estate  for  the 
party's  own  life,  and  a  base  fee  in  an  absolute  fee.  In 
this  case,  it  was  added,  it  was  the  estate  of  the  wife, 
who  gives  to  the  husband  a  power,  which  is  a  mode  of 
property  or  interest  in  the  land ;  the  9ame  person  cannot 
have  a  partial  awnersMp  and  an  absoiute  daminiony  the 
interest  being  of  the  same  kind^  and  only  inferior  in 
degree.  Lord  Thurlow  in  delivering  judgment  adopted 
these  arguments,  for  he  merely  said,  he  thought  with 
the  defendants  that  the  power  was  merged.  Now  the 
above  arguments  are  precisely  those  which  were  over- 
ruled  in  Maundrell  and  Maundrdl.  As  the  power  then 
may  subsist  with  the  fee,  why,  it  may  be  asked,  should 
it  be  considered  as  extinguished?  This  construction 
would  in  many  cases  work  great  injustice.  For  instance; 
where  the  power  is  in  gross  as  to  the  life-estate,  and 
consequently  not  to  take  effect  till  after  the  donee's  death, 
although  he  duly  execute  4he  power  by  will  before  the 
happening  of  the  contingency,  yet  the  execution  wfll  be 
avoided  by  the  accession  of  the  fee.  The  courts  wiU, 
indeed,  make  his  interest  in  the  fee  bear  out  his  disposi- 
tion, 
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tion,  bat  still  that  in  many  cases  mi^t  not  be  equally 
beneficial  with  an  appointment  under  the  power.  Be* 
sides,  should  the  case  of  Cross  v.  Hudson  be  supported, 
it  may  be  thought,  that  if  a  man  having  a  particular 
power  gain  the  fee  by  descent,  or  subsequent  convey- 
ance, the  power  will  be  merged ;  in  which  case  a  prior 
execution  of  it  by  will  would  be  void,  anc^  could  not  be 
made  ^)od  out  of  the  fee,  as  the  testator  was  not  seised 
of  it  at  the  execution  of  his  will.  But  there  appears  to 
be  no  solid  ground  upon  which  this  distinction  can  be 
supported.  In  many  cases  the  fee  is  taken  not  strictly 
under  the  instrument  creating  the  power,  but  by  way 
of  resulting  use ;  yet  it  is  settled  that  the  power  may 
subsist  with  this  resulting  fee.  Indeed  in  Cross  v.  Hud- 
son the  husband  had  no  interest  in  the  estate  at  the 
date  of  his  will,  which  he  could  charge  by  will,  because 
the  limitation  in  the  settlement  was  to  an  uncertain 
object,  viz.  the  survwor  of  the  husband  and  wife  (c). 

It  frequently  happens  that  a  tenant  for  life  of  an  estate 
in  strict  settlement,  with  the  ultimate  remainder  to  him- 
self in  fee,  with  powers  of  leasing,  jointuring,  charging 
portions,  sale  and  exchange,  &g.  acquires  the  fee  by 
the  failure  of  the  limitations  intermediate  between  hid 
life-estate  and  remainder:  and  it  may  be  questioned, 
whether  all  these  powers  continue  after  the  accession  of 
the  fee.  Perhaps  the  better  opinion  is,  that  the  powers 
cannot  be  exercised  after  the  union  of  the  estates,  on 
the  ground,  not  that  the  powers  are  merged,  but  that, 
according  to  the  true  construction  of  the  settlement^ 
diey  were  not  to  endure  beyond  the  continuance  of  the 
limitations  which  they  were  intended  to  over-reach. 

To 

{c)  See  Doe  v.  TomUnson,  1  Maul.  &  Selw.  165. 
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To  this  there  could  be  no  objection;  it  would  not 
affect  any  prior  exercise  of  the  power  although  by 
will.  Of  course  where  the  power  has  been  executed 
by  deed  the  accession  of  the  fee  will  not  invalidate  the 
execution. 

In  Mortlock  v.  Buller(J)  the  estate  was  settled  to 
trustees  for  a  term,  to  raise  pin-money^  remainder  to 
the  husband  for  life,  with  the  usual  remainder  to  trus- 
tees to  preserve  contingent  remainders,  remainder  to  the 
wife  for  life,  remt^nder  to  trustees  for  a  term,  to  raise 
portions  for  younger  children,  remainder  to  the  sons  of 
the  marriage  in  tail,  remainder  to  the  husband  in  fee, 
with  a  power  of  sale  and  exchange  in  the  trustees,  to  be 
exercised  at  any  time  or  times,  at  the  request  of  the 
husband  and  wife,  or  the  survivor.  The  wife  died  in  the 
husband's  life-time,  without  issue.  Lord  Eldon,  according 
to  the  report,  stated,  that  the  trustees  had  only  an  estate 
to  preserve  contingent  remainders  during  the  existence 
of  the  marriage ;  and  in  the  event  that  had  happened, 
the  husband's  life-estate  and  remainder  in  fee  being 
brought  together,  in  law  the  power  of  the  trustees  is 
extinguished  and  gone.  The  estate  to  preserve  con- 
tingent remainders  was  of  course  still  subsisting,  and 
the  life-estate  and  remainder  in  fee  were  only  executed 
mb  modo.  The  substantial  ground  upon  which  such  a 
power  in  trustees  should  be  held  not  to  be  subsisting,  is> 
that  the  intention  of  the  settlement  was  to  confine  it  to 
the  time  during  which  the  uses  of  the  Sfef^fement  existed. 
By  the  decree,  which  was  drawn  up  by  the  Lord  Chan- 
cellor himself,  it  appears  that  he  did  not  intend  to  decide 

the  point 

In 

[d)  10  Ves.  JttH.  S99. 
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In  Trower  v.  Knighdey  an  estate  was  devised  to 
trustees  in  fee,  in  trust,  as  to  a  moiety  for  each  of  two 
daughters  of  the  testator  and  their  issue  at  twenty-one, 
with  a  general  power  to  the  trustees  to  sell.  One 
daughter  died,  and  her  children  attained  twenty-one, 
and  were  entitled  to  the  fee  of  one  moiety.  The  trustees 
sold  the  entirety ;  and  the  question  upon  the  existence  of 
the  power  now  stands  for  argument  before  the  Vice- 
chancellor. 

In  a  recent  case,  the  estate  for  life  and  reversion  in 
fee,  had,  by  the  failure  of  the  preceding  limitations, 
united,  and  the  settlor  had  devised  the  reversion  in 
fee  to  uses  in  strict  settlement.  There  was  a  power  of 
sale  in  the  original  settlement  which  was  exercisable  by 
the  consent  of  a  jointress,  who  was  still  alive.  It  was 
contended,  that  the  power  still  existed,  and  might  be 
exercised  so  as  to  defeat  the  uses  created  by  the  will. 
The  Master  of  the  Rolls,  without  determining  whether 
the  poiver  was  legally  extinct,  held  that  it  could  never 
be  intended  to  refer  to  a  perfectly  new  set  of  limitations 
in  a  new  settlement,  at  a  long  subsequent  period,  under 
a  disposition  of  the  estate  made  by  the  will  of  the  owner 
of  the  fee  (e). 

In  the  case  of  Dobbins  v.  Bowman  before  referred  to, 
the  uses  of  a  recovery  were  declared  to  the  use  of  Henry 
Reynal  in  fee,  and  to  such  uses  as  he  by  his  will,  or 
any  instrument  in  writing  by  him  duly  executed,  should 
limit  and  appoiaE-  He  exercised  this  power  by  his  will, 
and  it  was  insisted  tliat  the  will  was  void,  as  a  use 
could  not  be  limited  on  a  use;    but  although  Lord 

Hardwicke 

(tf)  Wheate  v.  Hall,  17  Ves.  jun.  80. 
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Hardwicke  admitted  this  rule,  yet  he  thought  the  word 
and  must  be  understood  disjunctively  for  the  word  or ; 
but  at  any  rate  he  thought  the  estate  passed  by  the 
will.  This  case  then  is  another  authority  in  favour  of 
the  existence  of  a  general  power  given  to  the  tenant  in 
fee.  This  point  was  taken  for  granted  both  at  the  bar 
and  upon  the  bench.  So  Lord  Chief  Justice  Trevor,  in 
delivering  the  judgment  of  the  court  in  the  famous  case 
of  Abbot  and  Burton,  treated  it  as  clear,  that  a  remain- 
der limited  to  a  married  woman  in  fee,  with  a  power  to 
her  during  the  coverture  to  dispose  of  it  as  she  should 
think  fit,  was  a  valid  limitation,  and  that  the  power 
subsisted,  and  might  be  legally  exercised  (/).  And 
Lord  Kenyon,  I  find,  when  at  the  bar,  gave  an  opinion 
in  favour  of  the  limitation. 

In  Goodhill  v.  Brigham,  before  referred  to,  the  devise 
was  to  a  married  woman  in  fee,  with  ti  power  super- 
added for  her  to  dispose  of  the  estate  as  she  should  think 
proper,  and  as  if  she  were  sole.  The  Court  of  Common 
Pleas  held  this  power  to  be  void,  as  repugnant  to  the 
fee  before  vested  in  her.  This  decision,  however,  cannot 
be  relied  on.  It  has  never  been  spoken  of  with  satis- 
faction. If  the  opinions  in  Dobbins  v.  Bowman^  and 
Abbot  and  Burton,  were  correct,  it  is  clear  that  the  court 
might  have  considered  the  devise  as  giving  her  a  power 
of  appointment  ^ith  a  i^mcander  in  fee.  It  was  much 
more  dif]i(!ult  to  make  this  construction  in  those  cases, 
as  the  question  there  arose  upon  a  limitation  in  a  deed. 
1  have  seen  an  opinion  of  the  late  Lord  Rosslyn's,  given 
in  the  year  1775,  where  the  estate  was  limited  by  a  fine 

and 

(tt)  11  Mod.  181 ;  and  seeWiUes,  180. 
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and  declaration  of  uses,  to  the  use  of  C.  AT.,  a  married 
woman,  in  fee,  "  together  with  such  powers  as  are  here- 
inafter mentioned  and  reserved,  (that  is  to  say,)  that  it 
should  be  lawful  for  her  to  appoint  any  new  or  other 
use  or  uses,  estate  or  estates,"  &c.  in  the  usual  way. 
The  question  was,  whether  the  power  was  well  created. 
He  wrote  the  following  opinion :  "  The  intent  of  the 
deed  is  clearly  to  give  Mrs.  M.  an  option  to  dispose  of 
her  estate,  notwithstanding  her  coverture ;  and  that  con- 
struction of  the  words  which  will  give  effect  to  the  clear 
intent  of  the  deed,  and  not  destroy  it,  is  certainly  the  best 
construction.  The  fee  limited  to  Mrs.  M.  is  qualified  in 
the  very  sentence  itself  by  the  powers  after  mentioned, 
inserted  for  no  other  purpose  but  to  enable  her  to  dis- 
pose of  that  fee,  and  which  are  to  take  effect  out  of  the 
very  estate  given  to  her.  The  deed  would  have  been  more 
properly  drawn  ifthejirst  use  declared  had  been  to  such  per- 
son  or  persons^  and  for  such  estates  ^  as  she  by  deed  or  will 
should  c^fpointj  and  in  default  of  appointment  to  her  in  fee ; 
bat  it  is  exactly  the  same  thing  in  substance  to  limit  the 
estate  to  her  in  fee,  subject  to  her  power  of  appointment; 
for  whoever  claims  as  heir  to  her,  must,  by  the  express 
terms  of  the  deed,  take  subject  to  the  power  of  appoint- 
ment ;  and  if  it  is  well  executed,  as  in  this  case  it  appears 
to  be,  the  execution  of  the  power  defeats  the  title  of  the 
heir." 

From  this  opinion  it  may  be  inferred  that  Lord  Rosslyn 
would  not  have  agreed  with  the  decision  in  Goodhill  v. 
Brigham  had  that  case  come  before  him  ;  and  it  clearly 
shows  that  he  thought  an  estate  might  be  effectually 
limited  to  such  uses  as  a  person  should  appoint,  and  in 

default 


g6  MERGER   OF   POWERS. 

default  of  appointment  to  the  same  person  In  fee.  In  a 
case  before  Lord  Kenyon  he  treated  it  as  wholly  im- 
material in  what  part  of  the  deed  powers  are  inserted^ 
whether  before  or  after  the  estates  created  (g). 

(g)  Rex  V.  the  Inhab.  of  Eatington,  4  Term  Rep.  177. 
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SECTION  I. 

OF   THE   WORDS    BY   WHICH    POWERS    MAY    Bfi 

CREATED. 

xO  the  valid  creation  of  powers  it  is  esseDtial  that  there 
should  be  first,  sufficient  words  to  denote  the  intention;, 
secondly,  an  apt  instrument,  and,  thirdly,  a  proper  ob- 
ject. Of  each  of  these  I  propose  to  treat  in  its  order : 
and  then^  lastly,  to  show  the  effect  of  the  creation  of  a 
power. 

First,  then,  no  precise  form  of  words  is  necessary. 
Powers,  we  have  seen,  are  mere  declarations  of  trust,  and 
therefore  any  words,  however  informal,  which  clearly 
indicate  an  intention  to  give  or  reserve  a  power,  are  suf- 
ficient for  the  purpose  (a).  The  same  rule  prevails  as 
to  common-law  authorities  created  either  by  will  (b)  or 
deed.  Neither  is  it  material  in  what  part  of  the  instru- 
ment the  power  is  inserted  (c).  So  a  recital  or  preamble 

in 

(a)  Anon.  Mo.  608.  Snape  v.  ley,  a  Ves.  175;   Warneford  v. 

Taiton,  a  Ro.  Abr.  262  (B)  pi.  3 ;  Thompson,  3  Ves.  jun.  513. 

Bishop   of  Oxon   v.  Lelghton,  (c)  Rexv.  Inhab.  of  Eatington, 

2  Vem.  377  ;  and  see  Fitzg.  222.  4  Term.  Rep.  177. 

(&)  Earl  of  Stafford  v!  BucL- 
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in  a  deed  may  operate  as  a  good  reservation  of  a  power  (d) ; 
but  a  recital  in  a  deed  of  an  invalid  prospective  power 
will  not  operate  as  a  reservation  of  a  new  power,  although 
if  the  error  had  been  discovered  the  donee  could  have 
created  a  new  power  (e).  This  can  only  be  understood 
by  an  example :  In  Hele  v.  Bond  a  general  power  was 
given  to  appoint  and  revoke  toties  quoties ;  the  donee  in 
a  deed  of  appointment  executed  under  this  power,  re- 
cited the  power  fully,  but  neglected  to  reserve  a  new 
power  of  revocation,  which  he  might  have  done ;  and  it 
was  determined  that  the  recital  of  the  old  power  did  not 
operate  as  the  reservation  of  a  new  one. . 

It  was  at  first  doubted  whether  a  power  deriving  its 
effect  from  the  statute  of  uses  was  well  limited,  unless 
there  were  words  in  the  assurance  that  the  feoffee  and 
his  heirs  should  stand  seised  to  the  uses  to  be  created  by 
force  of  the  power  (f).  In  old  precedents  such  a  clause 
was  usually  inserted.  This  practice  has  been  long  dis- 
continued, and  it  is  clear,  that  at  this  day  it  is  wholly 
unnecessary. 

In  old  precedents  of  settlements  it  is  not  unusual  to 
meet  with  powers  by  which  die  donees  are  autiiorized 
to  limit  and  t^pomt  the  estates  which  they  are  enabled 
to  create.  In  later  times,  the  ndnd  being  carried  to  the 
effect  of  the  act  to  be  done,  and  not  to  the  ^mde  in 
which  it  was  to  be  exercised,  it  became  usual  to 
empower  the  donee  to  "  lease,  sell,  exchange,**  &c. 
and  not  to  limit  or  appoint  by  way  of  lease,  sale,  or 
exchange.   In  fact,  both  forms  are  accurate ;  the  ancient 

mode 

(£i)  Fitzgerald  t'.Fauconberge,         (e)  Hele  v.  Bond,  infra  Ap* 
Fitz.  207.  pendix,  No.  3,  MS. 

{/)  Poph.  81. 
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mode  describes  the  operation  of  the  act,  the  modern 
practice  points  out  the  effect  of  it :  and  when  it  is  con^ 
sidered  that  the  power  is  equally  well  created,  whether 
words  denoting  the  operation,  or  words  describing  the 
effect,  are  used,  and,  that  when  the  power  is  executed 
the  interest  created  by  it  is  an  actual  lease,  or  exchange, 
&c.  we  shall  probably  think  that  it  is  wholly  immaterial 
wjiich  form  is  used.  The  point,  however,  has  been  the 
subject  of  much  learned  controversy  (jg). 

It  will  here  bf  proper  to  consider  what  is  a  power,  and 
not  an  interest. 

A  devise  to  A  for  life,  expressly,  with  remainder  to 
such  persons  as  he  shall  by  deed  or  will  appoint,  will  of 
course  not  give  him  the  absolute  power,  although  he 
may  acquire  it  by  the  exercise  of  his  power  (A). 

It  is  said,  that  where  an  estate  is  given  absolutely, 
without  any  prior  limited  interest,  to  such  uses  as  a 
person  shall  appoint,  it  would  be  an  estate  in  fee  (i). 
But  this  doctrine  refers  only  to  a  devise,  for  in  a  con- 
veyance suchi  a  limitation  would  merely  confer  a  power 
on  the  party,  and  not  give  him  an  estate  in  fee. 

Where  there  is  an  express  estate  for  life  given  by  will,  " 
with  liberty  to  give  the  fee  to  particular  persons,  the 
devisee  shall  take  for  life,  with  a  power  to  appoint  the 
estate  to  the  objects  desig^ated  (k).     But  where  an 

estate 

(g)  See  Batl.  n.  1.  to  Co.  Litt.  pi.  108;  Baldwin  v.  Pole,  Ch. 

271  b ;  Powell's  n.  to  Feanie's  Trinity  T.  8  Geo.  Ill ;  and  see 

Ex.  Dev.  p.  379 ;  and  Preston's  3  Ves.  jun.  470 ;  and  see  Hales 

Tracts,  p.  84.  v.  Margerum,  3  Ves.  jun.  299 ; 

(h)   See  Barford   r.    Street,  Cook  v.  Duckenfield,   3  Atk. 

16  Ves.  Jun.  135.  565. 

(i)    Whiskon    v.    Cleyton,  {k)    Liefe    v.    Saltingstone, 

1  Leo.  156;  Anon.  3  Leo.  71,  1  Mod.  189;  1  Fceem.  149, 163* 
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estate  for  life  is  not  expressly  given,  but  the  estate  id 
bequeathed  generally  to  the  devisee,  to  such  uses  as 
he  shall  appoint  at  his  will  and  pleasure,  nevertheless, 
restraining  the  disposition  to  particular  objects,  it  seems 
doubtful  whether  the  devisee  will  take  a  fee-simple  con- 
ditional, or  an  estate  in  fee  upon  trust,  or  an  estate  for 
life,  with  a  power  to  dispose  of  the  inheritance.  This  is 
the  case  of  Daniel  and  Ubley,  where  the  devise  was,  to 
"  Agnes  my  wife,  to  dispose  at  her  will  and  pleasure, 
and  to  give  to  such  of  my  sons  she  thinks  best."  Ac- 
cording to  Sir  William  Jones's  report  of  this  case  (/), 
he,  and  Crew,  Chief  Justice,  thought  that  the  wife  had 
an  estate  for  life,  with  a  power  to  appoint  the  reversion, 
and  if  not,  that  she  had  a  fee-simple  conditional ;  and  if 
she  conveyed  contrary  to  the  condition,  the  heir  at  law 
might  enter  for  the  condition  broken  {m) :  and  Whitlock 
and  Dodridge  were  of  opinion  that  she  had  a  fee-simple 
upon  trust.  In  Noy's  reports  («)  it  is  stated  generally, 
that  the  wife  had  a  power ;  and  in  Latch's  report  (which 
is  the  best)  (o),  Whitlock  and  Jones  are  stated  to  have 
held,  that  the  wife  had  an  estate  for  life,  with  power  to 
appoint  the  reversion ;  while  Dodridge,  who  relied  on 
the  word  dispose,  was  of  opinion,  that  she  had  a  fee- 
simple  conditional ;  and  Crew,  Chief  Jtistice,  agreed 
with  him :  but  on  a  subsequent  argument  it  seems  that 
the  Chief  Justice  came  over  to  the  opinion  of  Whitlock 
and  Jones,  and  thought  that  the  wife  had  only  a  power 
to  appoint  the  reversion. 

In 

176 ;   Cart.   33a  ;   Dighton  v.     Anon.  Dall.  58,  pi.  5;  Doe  v. 
Tomlinfion,     1   Comjns.    194.;     Pearson,  6  East,  173. 
1  P.  Wmi.  149.  (ft)  P.  80. 

(i)iJo.i37-  (o)P.9,  39i  134- 

(m)  See  49  £.  3,  lo,  pi.  10; 
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In  a  modern  case  (p)  the  devise  was  of  the  testator's 
"  lands,  tenements,  and  hereditaments,  to  his  wife,  to 
be  divided  and  disposed  of  amongst  his  youngest  child- 
ren ;"  and  it  was  determined  by  Sir  Joseph  Jekyll,  that 
the  word  disposed  related  to  the  estate  of  the  devisor, 
for  that  the  lands  could  not  be  disposed  of,  but  the 
estate,  and  consequently  the  wife  had  a  fee. 

The  better  opinion,  however,  certainly  is,  that  the 
devise  is  for  life,  with  a  power  to  appoint  the  inhe- 
ritance, unless  the  words  of  the  will  clearly  negative 
such  a  construction,  and  the  authorities  appear  to  be 
greatly  in  favour  of  that  opinion.  The  most  objection- 
able construction  is,  that  the  devisee  takes  a  fee-simple 
upon  trust :  for  it  must  at  this  day  be  considered  clear, 
that  if  the  devisee  be  a  married  woman  she  cannot  con- 
vey without  a  fine,  because  the  law  will  not  advert  to 
the  trust ;  and,  in  regard  to  its  being  an  estate  upon 
condition,  we  may  observe,  that  what  by  the  old  law  was 
deemed  a  devise  upon  condition^  would  now,  perhaps,  in 
almost  every  case,  be  construed  a  devise  in  fee  upon 
trust  (g)y  and  by  this  construction,  instead  of  the  heir 
taking  advantage,  of  the  condition  broken,  the  cestui  que  ~* 
trust  can  compel  an  observance  of  the  trust  by  a  suit  in 
equity. 

But  suppose  an  estate  to  be  given  to  A  expressly  for 
life,  with  remainder  to  such  persons,  &c.  generally  as 
he  shall  appoint,  will  the  devisee  in  that  case  take  a  fee? 
In  a  case,  in  the  third  volume  of  Leonard  (r),  the  lands 
were  devised  "to  the  wife  for  life,  and  after  her  de- 
cease 

(p)  Anon.  2  Kel.  C.  C.  6.  (r)  Anon.  3  Leo.  71,  pi.  108 ; 

(9)  See  49  E.  3,  16,  pi.  10.         4  Leo.  41,  pi.  110. 
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cease  she  to  give  the  same  to  whom  she  will."  It  was 
determined  that  she  took  foir  life  only,  but  with  an 
authority  to  give  the  reversion  to  whom  she  pleased,  for 
the  express  estate  for  life  should  not  be  enlarged  by 
implication  (s).  In  a  case,  about  ten  years  afterwards, 
reported  iu  Leonard's  first  volume  (/),  the  devise  was  to 

4  * 

the  testator's  wife  Edyth,  during  her  widowhood,  re- 
mainder to  A  in  tail,  and  if  A  died  without  issue  in  the 
life  of  the  wife,  that  then  the  land  should  remain  to  her 
to  dispose  thereof  at  her  pleasure.  A  did  die  in  her  life- 
time without  issue,  and  it  was  determined  that  the  wife 
took  a  fee-simple.  The  court  relied  upon  the  words  of 
the  limitation  of  the  remainder  to  the  wife,  Quod  Integra 
remaneat  dicta  Edythce, 

In  a  modem  case  (w),  the  devise  was  to  the  testator's 
heir  at  laWy  for  her  life,  and  after  her  death  to  her  lawful 
issue ;  and  if  she  should  have  no  issue,  then  that  she 
should  Wve  power  to  dispose  thereof  atlier  wuU  and 
pleasure.  She  died  without  issue.  The  whole  court 
was  clearly  of  opinion  that  she  had  an  estate  in  fee-sim- 
pie  by  the  will,  as  the  contingent  remainder  to  the  issue 
•  never  vested  :  that  the  testator  by  giving  her  power  to 
dispose  thereof  at  her  will  and  pleasure,  in  case  she  had 
no  issue,  had  given  her  a  fee-simple :  but  supposing  the 
words  did  not  carry  the  fee-simple,  yet,  as  she  was  heir 
at  law,  the  fee  descended  to  her  upon  the  death  of  the 
testator,  and  she  having  no  issue  it  was  never  out  of  her; 
and  the  Judges,  therefore,   held  a  will  made  by  lier 

during 

(*)  See  Lord  Parker's  judg-         {t)  Jennor  v.  Hardie,  i  Leo. 
ment  in  Tomllnson  r.  'Dighton,     283. 
1  P.  Wms.  171 .  (u)  Goodtitle  v.Otway,  aWils.S. 
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daring  her  coverture  to  be  void.  Against  this  opinion, 
the  before-mentioned  case  in  3  Leon,  was  cited,  but  the 
ooort  said  that  diat  case  was  not  law,  and  tiiat  the  case 
in  1  Leon,  was  det^mined  after  that  in  3  Leon.  In  a 
very  late  case  (cf),  where  an  estate  for  life  only  was  given, 
with  a  power  to  dispose  by  will  in  a  conting^it  event, 
the  case  of  Goodtitle  and  Otway  was  not  referred  to, 
bat  the  case  in  3  Leon,  was  relied  on  as  an  authority ; 
and  it  was  determined,  that  the  devise  took  for  life  only, 
with  a  power  of  disposition  by  will. 

It  remains  for  us  to  attempt  to  reconcile  these  cases ; 
and  it  is  conceived  that  the  case  in  3  Leonard  must  still 
be  deemed  a  binding  authority.  As  a  general  rule,  it 
must  be  admitted  that  the  law  does  not  incline  to  en- 
large ejepress  estates  by  implication.  But  the  case  of 
Goodtitle  and  Otway,  as  well  as  the  case  in  1  Leonard, 
may  well  stand  without  subverting  the  authority  of  the 
case  in  3  Leonard.  The  case  in  1  Leonard  seems  to 
have  been  decided  on  the  apparent  intention  of  the  tes- 
tator, that  in  case  of  the  death  of  A  without  issue,  in 
the  life  of  the  wife,  she  should  take  the  whole  dominion. 
Hie  estate  for  life  was  >given  merely  on  account  of  the 
raooainder,  and  the  words  applied  rather  to  an  actual 
estate  than  to  a  power.  In  Goodtitle  and  Otway  also, 
the  estate  for  life  was  created  only  to  introduce  the 
lemainder.  Besides,  if  (which  the  court  seemed  to  doubt) 
the  words  did  not  carry  the  fee-simple,  then  it  was  no 
Objection  that  thefee  descended  to  the  daughter,  and  was 

never 

(x)  Reid  r.  Shergold,  10  Ves.     and  Fisher  r.  the  Bank  of  Eng- 

jun.  ^70;  and  see  Nannock  v.     land,    13  Ves.  jun.  111,  cited, 

Horton,  7  Ves.  jun,  391,  ace;     Bradley  x\  Westcott,  ib.  445.  , 

Randal  r.  Hearle,  1  Anstr.  134 ; 

H4 
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never  out  of  her ;  for  the  fee  descended,  charged  with  the 
power,  and  under  that  construction  she  had  a  general 
power  of  appointment,  with  remainder  to  herself  in  fee ; 
and  as  her  will  was  void  unless  it  operated  as  an  exe- 
cution of  her  power,  it  ought  to  have  been  deemed  an 
exercise  of  it,  according  to  the  cases  noticed  in  a  sub- 
sequent part  of  this  work.  This  case  was  certainly 
very  distinguishable  from  that  in  i  Leonard.  The  cases/ 
however,  may  perhaps  be  thought  to  authorize  the  fol- 
lowing conclusions: 

1st,  That  where  there  is  an  express  estate  for  life 
given,  with  a  gift  in  default  of  appointment  generally,^ 
as  the  devisee  shall  appoint,  without  any  intervening 
estate  to  strangers,  the  devisee  shall  take  for  life  only, 
with  a  power  of  disposition  over  the  inheritance.  The 
rule  is  more  inflexible  where  a  specific  mode  of  exercis- 
ing the  power  is  pointed  out.     But, 

2dly,  Where  the  estate  for  life  is  given  in  order  to  let 
in  estates  to  strangers,  and  no  specific  mode  is  required 
to  the  disposition  of  the  inheritance,  there,  in  the  event 
of  the  mesne  estates  not  taking  effect,  the  devisee  shall 
take  the  entire  fee-simple.  These,  however,  cannot  be 
treated  as  general  rules  applicable  to  every  case. 
Wherever  a  power  is  clearly  intended  to  be  given,  the 
devisee  cannot  be  hdden  to  take  a  fee.  Had  the  devise, 
for  instance,  in  Goodtitle  t;.  Otway,  in  failure  of  issue, 
been  '^  that  the  wife  should  have  power  to  dispose 
thereof  at  her  will  and  pleasure,  notwithstandifig  her 
cmerturCj'  she  would  have  taken  a  power  merely,  and 
not  the  fee-simple. 

In  Robinson  v.  Dusgale  a  direction  by  a  testator,  that 
200  /.  should  be  at  the  disposal  of  his  wife,  in  and  by  her 

last 
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last  will  and  testament,  to  whom  she  shall  think  fit  to 
g^ve  the  same,  was  holden  to  be  an  absolute  gift  to 
her  (y).  But  this  case  has  been  questioned  on  the  ab- 
stract point,  and  it  has  been  determined  that  a  bond  for 
payment  of  a  sum  of  money,  as  ji  shall  by  will  appomt, 
does  not  secure  the  sum  to  ^  's  representatives  in  default 
of  appointment  (z).  But  a  gift  of  a  sum  to  the  testator's 
wife,  to  be  disposed  of  as  she  thinks  proper,  to  be  paid 
after  her  death,  is  not  a  power,  but  vests  the  whole 
interest  in  the  legatee  (a). 

It  has  always  been  considered  that  a  devise  to  trus- 
tees and  their  heirs,  upon  trust,  in  a  given  event  to  sell, 
or  to  do  any  other  act  which*  may  require  the  inhe- 
ritance, vests  the  legal  fee  in  the  trustees,  and  they 
oumot,  upon  the  construction  of  any  subsequent  devise, 
be  held  to  take  merely  a  power,  for  that  would  defeat 
the  express  devise  to  them.  This  rule  was  not  attended 
to  in  the  late  case  of  Hawker  v.  Hawker  (6),  nor  does 
the  attention  of  the  court  appear  to  have  been  called 
to  it.  That  case,  and  Doe  v.  Simpson  (c),  render  it 
very  difficult  for  counsel  to  advise  upon  titles  depending 
on  the  union  of  estates. 

Here  we  may  notice  a  case  where  the  devise  was  to 
Af  a  sin^e  woman,  for  life,  in  case  she  should  continue 
unmarried,  and  after  her  decease  as  she  should  appoint 
by  deed  or  will,  and  in  default  of  appointment  over. 

But 

(jf)  Robinson  v.  Dusgale,   a  Slee,  4  Ves.  jun.  60,  and  7  Ves. 

VenuiSi.  jun.  400;   Standen  v.  Standen, 

(z)  Buckland  v.  Barton^  2  H.  a  Ves.  jun.  589;  Bradley  v.  West* 

Black.  136.  cott,  13  Ves.  jun.  445. 

(a)  Hixon  r.  Oliver,  13  Ves.  {b)  3  Barn.  &  Aid.  537. 

Jim.  108;  see  Hales  v.  Marge-  (c)  5  East,  162. 
niiD,  3  Ves.  jun.  399 ;  Croft  v. 
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But  in  case  A  married  with  the  consent  of  persons 
named  in  the  will,  her  fife-estate  was  to  continue.  TT^ 
court  held  that  the  life-ertate  only  was  subject  to  the 
condition  (rf). 

We  are  now  to  consider  in  what  cases  executors  take 
a  fee-simple  upon  trust  to  sell,  under  a  will,  or  are  in- 
vested merely  with  a  power  of  disposition.  As  far  back 
as  the  reign  of  hlenry  the  Sixth,  it  was  laid  doM^n  m  a 
case  in  the  year-books,  that  if  one  devise  that  his  exe- 
cutors shall  sell  his  lands,  and  die  seised,  his  hen*  is  in 
by  descent,  atid,  consequently,  the  executors  have  only  a 
power ;  but  that  if  one  devise  his  land  to  his  executors, 
there  the  freehold  passes  to  them  by  the  devise  (e).  TTie 
same  distinction  is  again  taken  in  the  same  book.  It  is 
said,  that  if  I  devise  that  certain  lands  shall  be  sold  by 
toy  executors,  although  my  heir  is  in  by  descent,  and 
his  heir  after  him,  yet  the  exedutors  may  enter  upon  the 
heir  by  descent,  by  reason  of  the  will  (/).  This  dis- 
tinction, nttitiely,  between  a  d^ise  of  latnds  to  executors 
to  settf  and  a  devii^e  that  executdrs  thidl  sell  the  land,  is 
mentioned  by  Justice  Doderidge  as  a  Cottimcln  differ- 
ence (g).  So  Littleton  Qi)  puts  the  cfase  of  a  man  d^is- 
ing  that  his  executors  may  sell  his  estate.  Which  'he  treats 
as  a  mere  pOwer  passing  ho  interest;  and  ^therewith  Sir 
Edward  Coke  in  his  comitient  agrees.  Btit  he  says^ 
that  if  a  qian  deviseth  lands  to  his  executors  to  be  sold, 
there  the  estiettb  psLsses.  In  a  subsequent  foH6  (i)  he 
takes  precisely  the   same  distinction,   viz.  between  a 

devise 

(4)  Aislabie  r.  Rice,  sMadd.  {g)  Latch,  43. 

356.  (h)  S.  169. 

(e)  9  H.  6.  34,  b.  35  a.  (i)  181  b. 
(/)  Ibid.  13  b. 
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devise  that  executors  shall  sell  the  land,  and  a  devise  of 
the  land  to  his  executors  to  be  sold ;  and  in  the  case  of 
Houell  and  Barnes,  where  the  testator  ordered  the  land 
to  be  sold  by  his  executors^  Jones,  Berkeley,  and  Croke 
resolved,  that  the  executors  had  not  any  interest  by  this 
devise,  bat  only  an  authority  Qc).  So  in  the  modern 
case  of  Yates  v.  Compton  (/),  a  devise  that  the  execu- 
tors should  sell  the  land  was  treated  as  giving  them  a 
power  only.  And  in  the  still  later  case  of  Lancaster  v. 
Thornton  (iw),  it  was  in  like  manner  held  that  a  power 
only  passed  under  a  "  deviscj  that  in  case  of  a  deficiency 
of  another  estate  the  testator's  two  sons  and  his  daughter 
shall  and  may  absolutely  sell,  mortgage,  or  otherwise 
dispose  of,  his  freehold  estate  for  the  payment  of  such  of 
bis  debts,  legacies,  and  funeral  expenses  as  the  lease- 
hold estate  should  not  be  sufficient  to  pay  and  dis- 
charge.'*  Against  this  wdght  of  authority  there  16 
merely  an  obiter  dictum  of  Sit  Matthew  Hale's  when 
Chief  Baron,  that  it  had  been  held,  that  if  a  man  de- 
Vises  that  his  lands  shall  be  sold  by  his  e'xecutors  for 
payiAient  of  his  debts,  that  will  give  the  executors  "an 
interest  as  well  as  if  he  fiad  devised  his  lands  to  liis 
executors  to  be  sold  (ti).  Bttt  he  did  not  refer  U>  the 
case  in  which  this  point  was  decided.  The  case,  how- 
ever, was  not  only  in  opposition  t6  fonri^  opinions,  but 
has  been  completely  oveir-ruled  by  the  later  cases  of 
Houell  and  Barnes,  and  Yates  and  Compton. 
Thus  flEur  die  distinction  is  itttdligible  and  reasonable. 

A  devise 

{k)  Cro.  Car.  383.  (n)  Barrington  v.  the  Attorney 

(0  3  P.  Wins.  308.  Genera],  Hard.  419. 

(w)  'a'Borr.  iday. 
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A  devise  of  the  land  to  executors  to  sell,  passes  the  in' 
terest  in  it,  but  a  devise  that  executors  shall  sell  the  land, 
or  that  lands  shall  be  sold  by  the  executors,  gives  them 
but  a  power. 

Littleton,  in  his  383  section,  gives  an  exact  copy  of  a 
case  from  the  book  of  the  assizes  (o) ;  where  it  is  stated, 
that  the  ancestor  of  the  Plaintiff  devised  his  lands  to  be 
sold  by  the  defendant  who  was  his  executor,  and,  as  he 
had  not  sold,  it  was  held  that  the  heir  should  recover 
by  reason  of  the  breach  of  the  condition.  Upon  this 
case  Coke  observes,  that  it  appeareth  that  when  a  man 
deviseth  his  tenements  to  be  sold  by  his  executors,  it  is 
all  one  as  if  he  had  devised  his  tenements  to  his  execu- 
tors to  be  sold,  and  the  reason  is,  because  he  deoiset/i 
the  tenements^  whereby  he  breaks  the  descent. 

Mr.  Hargrave,  addressing  himself  to  the  case  of  a 
devise,  that  executors  shall  sell  the  lands^  observes  (p)^ 
that  as  to  the  power's  not  surviving  for  want  of  an  in- 
terest, Lord  Coke  concedes,  that  if  one  devices  lands  to 
be  sold  by  his  executors  an  interest  will  pass.  Now  such 
a  devise  so  resembles  devising  that  executors  shall  sell 
the  land,  as  to  give  the  distinction  made  between  them 
the  appearance  of  too  curious  and  overstrained  a  refine- 
ment, such  as  rather  consists  in  the  formal  arrangement 
of  words  than  of  any  thing  substantial ;  and  he  refers  to 
the  above-mentioned  case  cited  by  Lord  Hale,  as  a  judg- 
ment against  this  distinction.  But  he  admits  that  the 
cases  of  Houell  and  Barnes,  and  Yates  and  Compton, 
are  the  other  way.  This  learned  writer,  however,  is  for 
construing  a  devise  that  executors  shall  sell  the  land,  as 

well 

{0)  38  E.  3,  pi.  3.  (;,)  Note  (3)  Co.  LitU  113  a. 
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wdl  as  a  devise  of  lands  to  be  sold  by  executors,  as 
investing  them  with  the  fee-simple,  and  not  merely  a 
powen 

But  from, the  cases  which  have  been  stated,  it  should 
seem  that  a  devise,  that  the  executors  shall  sell  the  landj 
or,  that  land  shall  he  sold  by  the  executors^  will  give 
them  simply  an  authority.  The  only  question  then  is, 
whether  a  devise  of  the  land  to  be  sold  by  his  executors 
will  operate  as  a  devise  of  the  estate  to  the  executors. 
But  according  to  the  observation  on  the  other  side  of 
the  question,  a  distinction  of  this  nature  would  be  too 
curious  and  refined ;  and,  therefore,  assuming  the  first 
point  to  be  clear,  it  would  seem  to  follow,  that  these 
words  would  confer  a  power  only  on  the  executors ;  and 
this  appears  also  upon  the  authorities.  In  the  case 
cited  by  Littleton  it  was  taken  for  granted  that  the  estate 
passed  to  the  executors ;  and  the  reporter  appears  to 
have  thought  it  necessary  to  state  only  the  effect ^  and  not 
the  xcords  of  the  devise ;  and  Coke  cites  no  other  au- 
diority  for  his  opinion.  Lord  Nottingham,  in  his  note 
to  this  passage  in  Littleton  (^),  states  the  statute  of 
31  Hen.  VIII.  which  applied  only  to  cases  where  lands 
are  willed  to  be  sold  by  executors^  and  it  was  considered, 
in  strictness,  as  embracing  powers  only ;  and  he  cites  the 
49  Ed.  HI.  1 7.  "  The  case  was :  A  woman,  seised  of 
lands'in  London,'  devised  them  to  be  sold  by  her  executors^ 
and  died  without  heir ;  that  devise  prevented  the  escheat 
which  the  king  pretended  to  have,  and  the  executors 
could  enter  and  sell ;  therefore  more  than  a  bare  autho- 
rity passed.  Yet  in  1 65 1 ,  on  evidence  at  the  bar,  between 
Wilkinson  and  White,  this  case  was  started,  and  Lord 

Chief 
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Chief  Justice  Rolls  doubted  of  (his  opinion^  because,  he; 
said,  it  was  only  a  descent  according  to  the  words  of 
Littleton ;  and  that  it  appeared  to  him,  that  where  lands 
are  devised  to  be  sold  by  executors^  there  no  interest 
passes,  s^s  in  the  last  clause  here.'* 

In  the  case  cited  by  Lord  Nottingham  from  the  year- 
books, it  appears,  tl^at  no  judgment  was  given ;  and 
ind^  it  is  quite  cfear,  that  at  this  day  the  devise  in 
that  case  would  be  held  to  give  a  power  only.  The 
devise  was  (afte|r  aQ  estate-tail)  of  the  lands  to  be  sold 
by  the  executors,  or  the  executors  of  the  executors,  if 
all  the  executors  should  die,  and  four  parishioners  of  the 
parish  in  which  the  land  l^y. 

In  the  case  of  North  t?.  Crompton  (r)  the  testatrix 
appointed  Henry  North  executor  of  her  will :  "  and  I  do 
give  all  my  estate,  real  and  personal  [to  dispose  of  for 
the  payment  of  all  my  just  debts,  and  for  the  performing 
of  all  such  legacies  as  I  have  herein,  or  by  the  codicil 
annexed,  bequeathed],  unto  my  executor  above  named ;" 
and  then  she  gave  legacies  to  several  persons.  This  was 
held  to  be  a  devise  to  the  executor  in  fee.  In  the  late 
case  of  Lord  Cholmondley  v.  Lord  Clinton,  before  the 
late  Vice-Chancellor  (I),  in  which  this  point  arose,  it 
was  insisted  that  North  and  Crompton  was  a  clear  autho- 
rity in  favour  of  Coke's  doctrine.  No  questiop  upon  ^ 
power  however  arose  in  that  case.  The  words  between 
crotchets  were  of  course  to  be  read  in  a  parenthesis. 
The  devise  was  expressly  to  the  executor,  and  so  it  is 

st^ji^d 

(r)  1  Cha.  Ca.  igfJ. 

(I)  A  case  was  ordered  to  be  sent  to  tlie  Court  of  King's  Bench 
for  their  opinion ;  but  none  ^las  yet  bjoen  sent. 
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Stated  in  a  Vern,  253,  and  the  only  question  was,  whe- 
ther the  fee  passed  although  there  were  no  express  words 
of  ioherit^ce. 

The  reliance  which  is  placed  upon  the  dcvUe  of  the 
land  in  th^e  cases  is  not  well  founded.  As  Lord  Mans- 
field observed,  theexpression,Z^e%;i^e,  is  here  synonymous 
to  saying  /  willy  or  my  mind  is  (s). 

Upon  the  whole,  therefore,  the  analogy  of  this  case 
to  that  of  a  devise  that  the  executors  shall  sell  the  land, 
or  that  the  land  shall  be  spld  by  the  executors,  as  well 
as  the  authorities,  seem  to  warrant  the  conclusion,  that 
even  a  devise  of'  land  to  be  mid  by  his  ea^ecutor?^  without 
words  giving  the  estate  to  them,  will  invest  them  with 
a  power  only,  and  not  ^ve  them  an  interest. 


Technical  words  are  so  essential  to  the  creation  of 
estates  by  deed,  and  their  iDipcvt  is  so  generally  under- 
stood, that  a  questi(m  ransly  aiises  upon  a  deed^  whe^r 
a  party  take  an  ^etiial  eatat?,  pr  only  a  power.  In  t^e 
case  of  Keena  *o,  Paardoi)  {t\  it  ^ppe^pd,  that  estates 
were  conveyed  lo  the  use  pf  tmst^es,  ai3id  thejr  ^i^s,  in 
tmat^  witb  1^  lejonseot  .of  the  parties  intenested,  to  sdl 
the  jnhfirit^nce  %x\  fee,  and  apply  the  money  upon  trusts ; 
hot  it  y99»  pro¥ided,  l^at  until  the  iphpiit^nce  should  be 
4^9  <he  rsiits  $hpjii)d  be  ree^ved  by  the  p^rsop^  who 
woiM  have  torn  eQtijd^  thereto  if  the  deed  had  nojt 
bejsi»  CK^uted.  It  wfis  detenao^ned  H^  the  trusses 
took  ^  Jagal  &e,  bint  the  counsel  entered  into  an  argu- 
ment oi  soflOie  length,  to  show  that  they  took  a  power 
only-— a  doctrine  utterly  subversive  of  all  received  notions 

on 
{t)  2  Burr.  1031.  (0  8  East,  h8« 
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on  this  branch  of  the  law  of  real  property.    The  pro-* 

m 

viso  as  to  the  receipt  of  the  rents  and  profits  is  similar 
to  that  inserted  in  mortgages,  that  the  mortgagor  shall 
receive  the  rents  until  default  is  made  in  payment  of  the 
mortgage-money;  which  clearly,  atmost,  makes  him  but 
tenant  at  will.  The  proviso,  in  truth,  operates  as  a  de- 
claration of  trust,  and  every  cestui  que  trust  in  possession 
is  as  tenant  at  will  to  his  trustee.  But  even  if  such  a 
proviso  were,  in  defiance  of  all  principle,  admitted  to 
have  any  legal  operation,  yet  upon  what  ground  could 
it  be  argued  that  this  proviso  would  convert  the  prior 
legal  estate  of  inheritance,  created  with  proper  technical 
words,  into  a  mere  power.  ,  It  were  surely  more  con- 
sistent to  say,  that  the  persons  named  in  the  proviso 
would  have  a  power  of  entry  till  sale,  or  de&ult  in  pay- 
ment, &c.  However,  it  is  quite  clear  that  provisos  like 
these  have  no  other  than  an  equitable  operation. 

In  a  case  in  Ireland  (f^)  a  recovery,  in  which  A  and 
B  were  the  recoverors,  was  declared  to  enure,  to  the 
intent  to  let  in  several  debts  as  charges  on  the  estate. 
And  upon  trust  that  A  and  J3,  and  the  survivor  of  them, 
and  his  heirs,  should  forthwith,  or  as  soon  as  conveniently 
might  be,  with  the  consent  of  the  tenant  in  tail,  and 
after  his  decease,  of  their  own  free  will,  by  sale  or  mort- 
gage of  the  estates,  or  a  competent  part  thereof,  raise 
sufficient  money  to  pay  the  debts  and  interest,  and  ex- 
penses; with  a  declaration  that  the  trustees  receipts 
should  be  discharges,  and  after  payment  of  the  debts, 
&c.  *^  upon  trust,  to  hand  over  the  residue  of  the  money 
arising  from  such  sales  or  mortgages,  if  any,  to  the  tenant 
in  tail,  his  executors  and  administrators,  and  subject  to 

the 

(tt)  Eyrer.  Fitton,  Excheq.  1815.  MS. 
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the  aforesaid  power  of  altering  or  mortgaging,  so  granted 
to  the  said  A  and  JB,  the  said  estates,  or  such  of  them  as 
shall  remain  unsold,  to  enure  to  the  use  of  the  tenant  in 
tail,  his  heirs  and  assigns  for  ever."  It  was  contended, 
upon  a  trial  in  ejectment,  that  the  use  resulted  to  the 
tenant  in  tail,  and  that  the  trustees  took  a  power  only. 
Mr.  Baron  George  reserved  the  point,  and  the  Court  of 
Exchequer,  after  argument,  determined  that  the  legal 
estate  wa3  conveyed  to  the  trustees,  and  remained  still 
in  them,  to  enable  them  to  execute  the  trust. 

fiy  our  law,  if  an  estate  is  given  to  a  man  he  must 
take  it  with  all  its  incidents.  Therefore,  although  a 
provision  may  be  made  to  cease  on  the  bankruptcy,  or 
insolvency,  for  example,  of  the  party  for  whom  it  is 
made,  yet  if  it  is  given  to  him  for  life  it  will  be  subject 
to  his  debts ;  and  he  may  alien  the  property  notwith- 
standing any  declaration  to  the  contrary  in  the  instrument 
by  which  the  estate  was  created  Qc). 

But  it  is  usual  to  create  an  unalienable  personal  trust 
in  favour  of  married  women,  the  object  being  tp  provide 
them  with  a  separate  maintenance,  which  neither  they  nor 
their  husbands  can  alien. 

Lord  Eldon  has  observed  that  in  regard  to  property . 
^ven  to  the  separate  use  of  married  women,  the  direc- 
tions originally  were,  that  the  money  was  to  be  paid  into 
thdr  proper  hands,  and  their  receipts  alone  to  be  a  dis- 
charge ;  it  was  held,  that  a  married  woman  might  dispose 
of  property  so  given-to  her,  and  that  her  assignee  might 
take  it,  as  this  court  would  compel  her  to  give  her  own 
receipt  in  affirmance  of  her  own  contract.     In  Miss 

Watson's 

(x)  Brandon  I.  Robinson,  1  Rose,  197. 
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Watson's  case  the  words  "  and  not  by  anticipation'^  were 
introduced  by  Lord  Thurlow :  his  reasoning  M'as  this ; 
I  do  not  hereby  take  away  any  of  the  incidents  of  pro- 
perty at  law ;  this  interest  which  a  married  womaii  i$ 
suifered  to  take  is  a  creature  of  equity,  and  equity  may 
modify  the  power  of  alienation  (y). 

Upon  the  first  introduction  of  the  words  by  anticipation^ 
it  was  however  the  general  opinion  of  the  Profession  that 
they  were  simply  void,  and  that  the  woman's  power  of 
alienation  still  existed.  Equity,  in  upholding  settlements 
on  a  married  woman  for  her  separate  use,  considered  her 
for  this  purpose  as  a  feme  sole,  and  viewed  in  that  light 
she  must,  like  a  person  mi  juris ,  take  the  property  with 
all  its  incidents.  There  is,  perhaps,  no  sound  principle 
upon  which  a  restraint  upon  alienation  can  in  any  case 
be  supported,  where  the  interest  is  not  given  over  or  made 
to  cease  upon  alienation ;  and  at  all  events  it  may  be 
thought,  that  giving  full  effect  to  Lord  Thurlow's  doctrine, 
the  powec  of  alienation  cannot  be  suspended  beyond  the 
coverture  of  the  object  of  the  provision. 

Where  a  married  woman  has  property  settled  to  hdr 
separate  use,  without  any  restraint  on  alienation,  she  is 
in  equity  deemed  a  feme  sole,  and  may  dispose  of  it 
accordingly  {z)  (I) ;  but  it  is  said  not  to  be  liable  to 
answer  general  demands  on  her  (a),  although  this  has 

never 

(y)  1  Rose,  SCO.  1  Ve8.5i7;  Davison  r.  Gardner, 

(«)  Bell  V.  Hyde,  Prec.  Cha.     Treat.  Purch.  p.  393  ;  Hohiie  r. 

328?;  Norton  V.  Turvill,  d  P,     Tenant,  1  Bro.  C  C.  16. 

Wms.    144;    Grigby    r.    Cox,         (a)  Stuart  v.  Lady  KirkwaU, 

sMadd. 

(I)  As  to  what  will  amount  to  an  execution  of  a  power  by  a  feme 
coTert,  see  post,  cji.  5>  s.  5. 
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nav«r  beea  decided,  and  is  a  point  that  deserves  great 
ccmsideration. 

It  may  not,  perhaps,  be  wholly  irrelevant  to  our  sub 
ject  to  touch  slightly  on  the  distinctions  between  what 
is  an  unalienable  personal  trust,  and  what  is  a  power  of 
disposition. 

And  first,  a  gift  simply  to  the  separate  use  of  a  feme 
covert  is  tantamount  to  a  gift  to  such  uses  as  she  shall 
appoint  by  deed  or  will  (&),  although  Lord  Rosslyn 
in  one  case  (c)  considered,  that  an  absolute  power  to 
ffpoint  was  essential  where  the  trust  was  to  pay  from 
time  to  time.  This,  however,  proceeded  from  the  par- 
ticalar  circumstances  of  the  case,  and  his  disinclination 

to 

3Madd.  94.    Aguilar  v,  Lou-  igo;Fettiplacev.Gorges,  3  6ro. 

nda,   y.   C.   July  iSso,  MS.  C.  C.  8.  1  Yes.  Jun.  46.  Rich  v. 

In    Clinton  v.    Willes,    Rolls,  Cockell,  9  Yes.  Jun.  319;  Wag- 

1830,  the  Master  of  the  Rolls  staff  v.  Smith,  ib.  520 ;  Burnaby 

appeared  to  be  of  opinion  that  v.  Griffin  (*),  3  Yes.  Jun,  266; 

it  could    make    no  difference,  andseeS  Yes.  Jun.  176;  11  Yes. 

whether  the  debt  was  secured  Jun.  222. 

bj  writings  as  a  promissory  note,  (c)  Mores  v.  Huish,  5  Yes.  Jun. 

or  not.  MS.  692.    See  Newman  v.  Whistler, 

(fi)  Peacock  v.  Monk,  2  Yes.  4  Yes.  Jun.  129. 


(*}  The  question  in  this  case  arose  upon  the  validity  of  an  equi- 
table recovery,  where  the  tenant  to  the  precipe  was  made  by  a 
married  woman.  Lord  Rosslyn  held  it  good,  and  expressed  his 
marked  disapprobation  of  the  objections  taken  to  the  title.  His 
decision,  however,  in  Mores  v.  Huish,  although  universally  consi- 
dered by  the  Profession  as  an  unsound  judgment,  has  not  been  since 
exprcsMly  over-ruled ;  and  therefore  no  title  is  at  present  considered 
as  marketable  upon  which  this  objection  occurs ;  but  see  now  (1820) 
Essex  V.  Atkinsi  14  Yes.  Jun.  542. 
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to  support  alienatioDs  by  married  women  of  their  sepa^ 
rate  property ;  his  decisions,  latterly,  on  this  point,  were 
in  direct  opposition  to  the  doctrine  laid  down  by  Lord 
Hardwicke  and  Lord  Thurlow,  and  have  been  since 
frequently  shaken  by  Lord  Eldon  (d).  And  in  a  late 
case  (e)  Sir  William  Grant  made  a  decision  directly 
contrary  to  that  in  the  case  before  Lord  Rosslyn. 

The  mere  circumstance  of  the  interest  being  directed 
to  be  paid  from  time  to  time  will  not  prevent  the  wife 
from  making  a  sweeping  appointment  at  once  {f).  Where 
it  is  intended  that  the  wife  shall  not  dispose  of  the  inte* 
rest,  it  is  now  usual  to  insert  an  express  clause  that  she 
shall  not  sell,  mortgage,  charge,  or  otherwise  dispose  of 
the  same  in  the  way  of  anticipation. 

But  although  these  words,  or  words  of  the  like  nature, 
are  omitted,  yet  if  the  instrument  point  to  a  personal 
enjoyment,  the  fund  cannot  be  alienated ;  as,  where  in  a 
deed  of  separation  a  trust  was  created  to  permit  a  per- 
son to  receive  the  dividends  of  stock,  for  the  maintenance 
and  support  of  the  wife,  it  was  determined  that  she  had 
no  dominion  over  it,  but  that  it  was  subject  to  the  special 
trust  for  her  maintenance  and  support,  although  the 

trustee 

{d)  Sperling  v.Rochfort,  8  Ves.  see  Sperling  v.  Rochfort,  8  Ves. 

Jan.  164;  Parkes  v.  White  11  Jun.  164;  Parkes  v.  White,  11 

Yes.  Jun.  209.  Yes.  Jun.  209.    Note,  Sockett 

{e)  Essex  v.  Atkins,  14  Yes*  r.  Wraj,  4  Bro.  C.  C  483,  de- 

Jun.  542.  pended  on  Lord  Alranley*!  opi« 

{J)  Clarke  f.  Pistor,  3  Bro.  nion,  that  the  power  in  that  case 

C.  C.  346,  n. ;  EUis  v.  Atkinson,  could  only  be  exercised  hyvdll\ 

3  Bro.  C.  C.  565 ;  2  Dick.  759  ;  see  Sperling  v.  TSLofMortyuhiiup. 

Pybus  V.  Smith,  3  Bro.  C.  C  Anderson  r.  Dawson,   15  Yes. 

340 ;  1  Yes.  Jun.  189 ;  WitU  r.  Jun.  532. 
Dawktns,  12  Yes.  Jun.  501 ;  and 
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trustee  covenanted  to  indemnify  the  husband  against  the 
wife's  debts  (g).  So  in  Hovey  v,  Blakeman  (A),  where 
the  trust  was  to  pay  the  rents  and  interests,  in  equal 
divisions,  into  the  respective  proper  hands  of  the  testator's 
two  sisters,  as  long  as  they  should  live,  and  the  same  to 
be  to  their  separate  use,  the  Master  of  the  Rolls  thought 
that  an  absolute  property  was  not  intended  to  be  given 
to  them,  so  as  to  give  a  power  of  disposition :  that  it  was 
a  personal  bequest  to  them,  to  be  paid  into  their  proper 
hands,  and  without  a  power  of  disposition ;  and  he  dis- 
missed the  petition  of  an  annuitant,  under  a  grant  from 
one  of  them,  leaving  him  to  file  a  bill,  but  intimating  an 
opinion  against  it.  But,  as  we  have  seen,  a  simple  gift 
to  the  separate  use  of  a  feme  covert  gives  her  the  abso- 
lute disposition  of  it  And  in  the  late  case  (i)  of  Wag- 
staff  V.  Smith,  where  the  trust  was  to  permit  the  wife 
to  take  or  receive  the  dividends  to  her  own  use,  during 
her  life,  independently  of  her  husband,  the  late  Master  of 
the  Rolls  held,  that  as  to  this  property  she  was  to  be 
deemed  a  feme  sole.  There  were,  he  observe^,  no  words 
of  control,  no  words  of  restriction.  The  trustees  were 
not  even  to  pay  from  time  to  time  into  her  hands  upon 
her  receipt,  but  she  was  to  receive.  Here  were  the  very 
words  to  give  the  absolute  property.  If  land  had  been 
gjlven  to  trustees  in  these  terms  it  would  have  been  an 
use  executed,  and  the  party  would  have  the  legal 
estate  (k). 

Again 

(g)  Hyde  r.  Price,  3  Vcs,  Jun.  (k)  And  see  Jones  v.  Harris, 

437.  gVes.  Jun.  486 ;  Parkes »».  White, 

(A)  9  Yes.  Jun.  534,  cited.  1 1  Yes.  Jun.  209. 
(f)  9  Yes.  Jun.  520. 
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Again  in  a  later  case  (/)  where  the  trust  in  a  will  w» 
*^  to  permit  and  suffer  his  niece  to  receive  and  take  the 
interest,  dividends,  and  proceeds,  of  the  capital  sum  of 
2,100/.  or  so  much  thereof  as  should  from  time  to  time 
be  vested  in  his  said  trustees  for  the  purposes  of  his  said 
will,  during  her  natural  life,  for  her  own  sole  and  sepa- 
rate  use  and  benefit,  notwithstanding  any  husband  she 
might  happen  to  marry,  and  should  pay  the  same  into 
her  own  proper  hands,'  for  her  own  separate  use  and 
benefit ;  and  that  her  receipt  and  receipts  alone  should 
from  time  to  time  be  a  good  and  sufficient  discharge  and 
discharges  for  the  same ;  and  that  the  same,  or  any  part 
thereof,  should  not  be  subject  or  liable  to  the  debts  or 
engagements,  power  or  control  of  any  such  husband  f  * 
the  question  was,  whether  the  niece  could  make  a 
sweeping  appointment.  The  able  counsel  for  the  de- 
fendant gave  up  th^  point  without  argument ;  and  it  was 
accordingly  decreed  that  an  absolute  sale  by  her  was 
valid. 

The  distinctions  taken  in  the  cases  on  this  bead  appear 
extremely  refined  and  subtle,  and  it  is  ahnost  impossible 
for  a  practitioner  to  advise,  confidently,  c»i  any  case 
where  the  very  words  have  n6t  received  a  judicial  deter- 
mination. It  is  probable,  hbwever,  that  had  the  case  tif 
Hovey  and  Blakeman  come  on  again,  it  would  hare 
been  decided  that  the  wife  bad  a  power  of  dispositicm. 
There  is  no  inconvenience  in  this  doctrine,  because  ex- 
press words  of  restriction  are  now  universally  used  where 
it  is  intended  that  the  wife  shall  not  have  the  absolute 
dominion.  Where  these  words  are  omitted,  it  were 
perhaps  better  to  hold  that  the  wife  may  alien  the 

property 

(/>  Brown  i*.  Like,  MS.  S.  €•    14  Vc8«  Jun.  303. 
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prqperty  (w).  In  a  late  case,  the  Vice-Chancellor  con- 
sidered Brown  v.  Like  not  to  be  an  authority,  as  the 
point  was  not  argued ;  and  his  Honor  was  of  opinion, 
that  in  a  similar  case  the  wife  had  not  a  sweeping  power 
pf  appointment ;  but  no  judgment  has  been  delivered  in 
the  case;  and  the  Lord  Chancellor  has  expressed  an 
opinion  in  favour  of  the  wife's  right  in  such  cases  to 
appoint  the  whole  fund.  That  opinion  entirely  accords 
with  the  general  opinion  of  the  Profession :  a  contrary 
role  would  now  create  great  confusion  in  titles. 

In  some  cases,  where  a  married  woman,  having  an 
absolute  power  of  appointment  over  a  fund,  has  exe- 
cuted it,  a  bill  has  been  filed,  in  order  that  the  wife 
might  consent  in  court  to  her  disposition;  and  this 
practice  occasioned. a  doubt  whether  it  was  not  neces- 
sary that  the  wife's  consent  in  court  should  be  taken  (fi). 
But,  unquestionably,  the  appointment  is  valid  without 
any  consent ;  appointments  are  daily  made  to  purch^^rs, 
unattended  by  any  other  solemnities  than  those  required 
by  the  power  (o),  and  it  has  frequently  been  decided 
lately,  upon  petitions,  that  the  wife  need  not  appear, and 
con^nt. 


It  remains  to  observe,  that  no  particular  solemnities 
are  bv  law  required  to  the  .execution  of  powers.  It 
rests  in  the  breast  of .  the  person  creating  a  power  to 
impose  such  ceremonies  as  he  thinks  proper.     A  power 

(m)  Seel^rd  Alvanley's  judg-  (n)  See  8  Ves.  Jun.  181, 182. 
iqent  in  Hesse  r.  Stevenson,  (0)  Sturgis  r.  Corp,  13  Ves. 
3  Bob.  &  Pull.  Jun.  190. 
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may  be  reserved  to  be  executed  by  a  simple  note  in 
tvriting  (p),  or  by  will  unattested,  or  attested  by  only 
one  or  two  witnesses,  and  this  although  the  subject 
over  which  it  rides  is  real  estate.  This  point  has  been 
considered  as  decided  by  Lord  Chancellor  JefFerys,  in 
the  case  of  Day  and  Thwaites,  which  was  afterwards 
approved  of  by  Mr,  Baron  Powel  i^q).  Lord  Hardwicke 
appears  clearly  to  have  entertained  the  same  opinion  (r). 
In  Goodhill  v.  Brigham  (^),  however,  Mr.  Justice 
BuUer  seems  to  have  taken  it  for  granted,  that  such  a 
power  could  not  be  reserved ;  but  this  was  a  mere  oliter 
diclum.  Lord  Hardwicke^s  opinion  is  full  and  clear, 
that  the  statute  of  frauds  is  entirely  out  of  the  question, 
except  so  far  as  it  is  the  rule  which  the  donee  is  directed 
to  follow  in  the  execution  of  the  power.  The  will, 
he  £aid,  operates  by  appointment,  though  the  party 
may  arbitrarily    insert  the    rules    prescribed  by    the 

statute  (/). 

A  distinctiqa  has,  indeed,  been  taken  by  a  late  writer, 
between  a  will  nominatimj  and  a  writing  purporting 
to  be  a  wilL  Without  referring  to  any  authority,  the 
first  is  treated  as  doubtful ;  but  in  the  last  case  it  is 
said  to  be  well  established,  that  it  may  be  reserved  to 
be  executed  without  the  formalities  imposed  by  the 
statute  of  frauds  (u).  It  is  apprehended  that  no  au- 
thority can  be  adduced  in  support  of  this  distinction. 
To  show  that  it  is  unfounded,  it  may  be  sufficient  to 

observe, 

(p)  Vide  tn/ra,  ch.  s>  *ect.  a.         ($)  i  Bo8.  and  Pull.  198. 
(^)  See  3  Cha.  Ca.  69.  (0  See  9  Mod.  485, 486. 

(r)  Wilkes  V.  Holmes,  9  Mod.         (u)  Rob.  on  Stat,  of  Frauds, 

485-  333- 
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observe,  that  Lord  Macclesfield  decided,  on  very  solid 
grounds,  that  the  words  ^^  any  writing  in  the  nature  of 
a  will,"  mean  the  same  as  a  will  (s).  It  seems  clear, 
however,  that  in  both  cases  the  reservation  is  valid. 

But  of  course  a  man  cannot  reserve  such  a  power  to 
himself  by  his  own  wiU{jf),  for  that  would  be  simply  an 
evasion  of  the  statute  of  frauds. 


SECTION   II. 

OF    THE    INSTRUMENTS    BY    WHICH    POWEliS    HAY 

BE    CREATED. 

A  POWER  of  appointment  or  revocation  may  be  re- 
served either  in  the  body  of  the  deed,  or  by  indorse- 
ment, before  the  execution  of  it  (a),  or  by  a  deed  of 
even  date  with  the  settlement ;  and  there  need  not  be 
any  counterpart  of  the  deed  (6).  And  although  the 
power  be  interlined,  yet  it  will  be  good,  in  the  absence 
of  evidence,  to  show  that  the  interlineation  was  made 
after  the  execution. 

We  are  never  to  lose  sight  of  the  origin  of  powers. 
And  here  we  must  recur  to  the  distinction  taken  in  a 
previous  page,  between  conveyances  operating  by  trans- 
mutation of  possession,  and  conveyances  which  have  not 
that  operation. 

For 

'{£)  Longford  v.  Ejnre,    i  P.  Jac.456.    See  Outon  t7.  Weekes, 

Wins.  740.  2  Keb.  809. 

(y)  Habergham  v,    Vincent,  (A)  Fitz  v.  Smallbrook,  1  Keb. 

s  Vea.  Jun.  204.  134;  and  aee  3  Cha.  €••  83. 1  if^. 

(d)  Griffin  v.  Stanhope,  Cro. 


<For  35  to  the  latter^  one  of  those  fissurances,  na^lely, 
|i  bargi4fi  and  sale^  cfjx  only  be  sustained  by  a  valuable 
QOasideration.  A  power  in  such  a  conveyance  to  lefise 
to  any  man,  although  for  a  valuable  consideration  to 
kp  pmdor  lendeipedt  is  too  general,  and  therdbre  void* 
£q)iity,  before  the  ^statute  of  uses  would  not  sanction  30 
indefinite  an  executory  agreement;  and  therefore  thf 
statute  could  never  attach  on  the  estates  attempted  to  be 
created  under  such  a  contract  To  the  validity  of  the 
other  of  those  assurances,  viz.  a  covenant  to  stand 
seised,  a  good  consideii^tion  is  essential,  and  a  proviso 
to  lease  to  any  one,  is  for  the  same  reason  also  void ; 
nor  is  it  any  argument  in  favour  of  a  lease  under  such 
a  power  that  it  is  granted  to  some  person  within  the 
consideration  of  blood  (c) ;  because  by  reason  of  its 
generality,  the  power  was  void  at  the  time  the  deed  was 
executed. 

But  it  seems  clear,  that  a  power  may  be  reserved  in 
a. bargain  fmd  sale  to  grant  a  lease  to  a  person  from  or 
on  behalf  of  whom  a  valuable  consideration  moved  at 
the  execution  of  the  deed  (d).  So  a  power  may  t)e 
reserved  in  a  covenant  to  stand  seised  to  grant  a  lease 
to  a  person  pamed  in  the  deed^  and  within  the  considera- 
tion of  blood  or  marriage,  although  such  a  lease  cannot 

be 


1 75.  Mo.  I44t  S.  C.  cited  Gotflds. 
^399  pL  106.  nom.  Sharrington's 
case ;  and  see  Mo.  373 ;  Cross  v. 
,eauBtenditeh»  Cro.iac.  iJBp»  &C. 
3  Bo.  Abr.  a6o.( A)  pU  1 ;  i>9rgfligr 
Clwte's  caae,  1  Lev.  ^o.  B.  C. 
i«Kd>.34»  JMn.  Lady  Aac^  V. 
Haael;  Prince  r.  Green,  cited 


I'Cha.  Ca.  l6i»  3,Cba.  Qu^gi; 
Baynes  w.  Bel^n,  B,flgnn.  JJ47; 
Fine  «•  Pine,  sKeb.  809;  and 
see  Cary,  p.  ss;  Goodtitle  v. 
Pettoe,  EitKg.  999. 

{d)  See  and  consider  Paf^c^ 
V.  lfill«»  3  Ro..Abr«786  (M),  Mo. 
547- 
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be  granted  where  a  general  ponnr^r  is  reserved  to  lease 
to  any  man  (e). 

Mr.  Cruise  has  observed  in  his  valuaUe  Digest,  liiat 
the  usual  powers  of  leasing  gi^en  an  medem  settlemeais 
may  be  vdid  thou^  inserted  in  a  bargain  and  sale, 
or  covenant  to  stand  seised,  as  it  is  always  required 
that  the  best  and  most  improved  rent  should  be  reserved, 
and  a  lessee  is  a  pin'chaser  for  a  valuahfe  considera- 
tion (/).  Now  it  is  certainly  clear,  that  a  reservation 
of  rent,  even  a  pepper-corn,  is  a  sufficient  considera- 
tion to  support  a  bargain  and  sale.  But  Aiis  does  not 
altogether  remove  the  difficulty.  In  a  covenant  to 
stand  seised,  it  might  be  a  question  whedier  a  lease  for 
aay  other  consideration  than  that  of  blood  or  marriage 
would  be  vaKd.  Aad  upon  both  assurances  liie  ques- 
tion still  remains,  whether  the  .genenllity  of  Ifae  porwer 
does  not  render  it  void,  and  wbether  the  consideration 
ought  not  to  move  from  the  lessee,  or  become  a  debt 
due  from  him  at  the  time  of  the  execntion  of  the 
deed  creating  the  power,  or  at  least,  whether  the  eon- 
sideration  ou^t  not  to  be  asceitGoned  and  focedm  die 
deed,  aSthon^  it  should  not  to  be  made  obli^pUxny  on 
him  to  accept  ^  lease.  The  vaffiimatsve  wouM  Msm  to 
follow  from  the  dedded  Gans ;  and  Lord  Ciuef  JBaron 
Gilbert  has  cibserved,  ^^  that  no  ^nse  .can  arise  in  this 
case;  for  v/kete  .the  piT9om Mre  dUqgether  unoer^tmn^ 
mid  the  terms  unknoam,  tiherecan  be  no  iCOMtdbraiJm, 
and  for  ^wfaich  reason  the  'focmsr  lestatas  taistfd  upon 

gpod 

(e)  Mfldmay's  case,    i  Rep.    934*      See  adkUtm^hj  Lord 
175 ;  Croodtitle  v.  Pettoe,  Ktzg.    CUef  Jastioe^fia)«Kmd,ig^. 
sgg,  s  Bam.  10,  90, 149  ;  3  Str.        (/)  4Crui3e'&Dig.  988. 
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good  consideration  cannot  by  such  lessees  be  defeat^ 
ed "  (g).  If  such  leases  were  to  be  supported,  it  might 
on  the  same  ground  be  argued,  that  contingent  uses  to 
persons  not  in  esse  could  be  raised  on  a  bargain  and 
sale,  provided  they  paid  a  consideration  when  bom. 
Besides,  powers  could  not,  under  any  construction,  be 
reserved  on  a  bargain  and  sale  to  any  but  the  bargainor; 
as  the  consideration  must  be  paid  to  him,  in  order  ta 
rai^e  the  use. 

It  is  clear,  however,  that  a  general  power  of  revo- 
cation may  be  reserved  either  on  a  bargain  and  sale,  or 
a  covenant  to  stand  seised  (A),  and  in  Goodtitle  v. 
Pettoe  (0,-  Lord  Chief  Justice  Raymond  expressed  an 
opinion,  that  a  power  might  be  given  in  a  covenant  to 
stand  seised,  to  appoint  the  use  in  favour  of  amf  of  the 
covenantor's  relations,  in  consideration  to  continue  the 
estate  in  the  Jamily  qf  the  caoenantor ;  and  that  it 
might  be  averred  after  the  appointment,  that  he  to 
whom  the  use  was  appointed  Xvas  of  the  blood  of  the 
covenantor.  As  a  general  power  of  appointment  is 
tantamount  only  to  an  estate  in  fee,  it  might  perhaps 
originally  have  been  holden  with  perfect  consistency, 
that  upon  a  bargain  and  sale,  or  covenant  to  stand  seised, 
such  a  power  might  be  given  to  any  one  to  whom  a  fee 
mi^t  be  limited.  But  in  Goodtitle  v.  Pettoe,  it  was 
solemnly  decided,  that  such  a  general  power  in  a  cove- 
nant to  stand  seised  was  void  in  its  creation,  although 
an  estate' in  fee  might  have  been  given  by  the  deed 

creating 

(g)  Gilb.  Uses,  46.  (»)  Fitzg.  299.    . 

(&)  Co.  litu  237  a;    Shep. 
Touch.  524,  s^^n 


POWERS    MAT    BS   CREATED.  125 

creating  it  to  the  donee  of  the  power  (k) ;  and  that  an 
appointment  could  not  be  made  even  to  one  of  the 
awenantor^s  blood,  according  to  the  rufe  in  Mildmay's 
case  (l).  And  in  the  prior  case  of  Warwick  v.  Gar- 
rard (fn)j  it  was  determined,  first  at  law  and  afterwards 
in  equity,  that  such  a  power  reserved  even  to  the  cove- 
nantor himself  was  void  (I). 

Thus  much  for  conveyances  not  operating  by  trans- 
mutation of  possession.  Powers  may  of  course  be  li- 
mited in  every  conveyance  which  operates  by  transmu- 
tation of  possession.  The  estates*  created  by  force  of 
them  arise  out  of  the  seisin  of  the  releasees,  feoffees, 
conusees,  or  recoverors.  Now  we  have  seen  tiiat  before 
the  statute  of  uses  the  legal  estate  remained  vested  in 
the  releasees,  &c.  who  were  bound  in  equity  to  execute 
the  estates  created,  although  they  were  not  supported 
by  a  valid  consideration.  By  this  rule,  therefore,  a 
person  taking  under  the  execution  of  a  power,  raised 
by  a  conveyance  operating  by  transmutation  of  posses- 
sion, acquires  an  equitable  estate,  or  a  use ;  and  by 
force  of  the  statute  the  legal  estate  itself  is  instan- 
taneously transferred  to  him,  without  reference  to  any 
consideration. 


We 

(it)  Goodtitle  v.  Pettoe,  Fitzg.        (Q  Vide  supra. 
399;  2  Bara.  10, 90, 143  ;  2  Str.        (m)  9  Vera.  7. 

934- 

I*  .■■■■■III  I  ■11.    I  »— ^M^— ^ 

(I)  The  reporter  ends  this  case  with  a  puerc  iamen.  Tlie 
grounds  of  the  decision  do  not  appear  upon  the  registrar's  book ; 
but  the  mere  point  must  have  been  tried  at  law,  as  the  necessary 
4iirections  were  given  by  the  decree  for  that  purpose.  Reg.  Lib. 
1685,  B.  fol.  840,  .Warwick  r.  Garrard. 
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We  have  seen  that  a  power  of  revocatioii  could  not 
be  reserved  on  a  lease  at  common  law.  It  has  been 
said»  that  if  a  feoffment,  or  lease  and  releasoi  be  made 
t»  J.  S.  and  his  heirsj  ta  the  use  of  J.  S.  and  his  heicsi 
with  a  power  of  revocation  reserved  thereiqxxi,  sach  a 
power  is  void ;  because  J.  S.  is  in  by  the  common  kw. 
And  upon  the  same  ground^  the  same  writer  doubts 
whether,  upon  a  conveyance  to  a  purchaser  and  his  heirs 
to  such  uses  as  he  shall  appoint,  and  in  default  of  and 
Mtgect  to  such  appontment,  to  the  use  oi  the  pur* 
diaser  and  his  heirs,  such  a  power  can  be  exercised,  fi>r, 
subject  to  the  power,  the  purchaser  is  in  by  the  cowmum 
ImOy  and  the  reservation  of  the  power  h^&re  the  limi- 
tation to  the  purchaser  cannot  make  any  difference  (»). 
The  authority  for  this  point  is  an  observation  by  Sir 
Edward  Coke,  in  the  few  remarks  which  he  has  made 
on  uses,  that  in  case  of  a  feofiment,  or  other  conveyance, 
whereby  the  feoffee  or  grantee,  &c.  is  in  by  the  common 
law,  such  a  proviso  were  merely  repugnant  and  void  (o). 
And  a  passage  in  Shepherd's  Touchstone  {p\  wh^re  the 
author,  referring  to  Co.  Litt  says,  ^^  But  in  case  of  a 
feoffinent,  or  other  conveyance,  whereby  the  feoffee  or 
grantee  is  in  by  the  common  law,  as  where  A  doth  en- 
feoff R  and  his  heirs  to  tbeuse  oi  B  and  his  heirs,  it 
is  said  such  a  proviso  is  merely  repugnant  and  void.'* 
It  shouki  seem,  however,  that  Coke  had  not  any  s{ich 
case  in  contemplation.  He  appears  to  have  alluded  to 
•H,  feofiment  at  common  law,  to  the  fec^^  at  once,  and 
mu  by  way  ef  use. 

lb 

(li):  i  8andm  on  Usef,  p.  1^$       (o)  Co.  Iitt«  937  «. 
and  note  ib.  if)  P»  B^B* 


FOWEM  MAT  it  CRiAtAD.  ttf 

To  cdMider  this  point  accnrafcely,  ^e  shonkjl  iiiqi:^ 

1st,  Whether  the  releasee  is  in  by  the  eomiiiott  hsw; 

and,   idly.  Whether,  independently  of  that  objection, 

the  power  is  merged  in  the  fee.     tlM  last  objection  luu) 

be^  foHy  discussed  in  die  preceding  chapter ;  and  as 

fo  (!he  first,   sdthou^  the  i^ti!tte  reqtdres   thttt  mt 

person  should  be  seised  to  the  use  Of  anotkery  y^  thei^ 

are  several  cases  in  which  it  vests  the  use  in  th^  ve^ 

person  in  whom  this  seisin  is  vested :  ii^entimy  in  th$^ 

respect,  appears  always    to  have  been   attended   to. 

Thus,  nine   years  after  tlie  statute   of  uses,  it  wtts 

holden,  that  if  a  man  make  a  feofibient  m  fee  tb  tlM 

use  of  himself  for  Kfe,  and  that  ^'  after  his  decease  J.  N. 

shafl  take  the  profits,**  that  shall  create  an   uM    Hi 

/.  N, ;  otherwise,  if  it  had  been  said,  that  "  after  his 

death  the  feoffcies  shotid  tecehe  the  profits,  and  pay 

them  over  to  J.  N.'^  because  J.  N.  would  hot  receive 

them  but  through  the  hands  of  the  feofFeeis  (q).    So 

in  a  case  in  Moore,  in  5  Eli^beib,  it  Was  laid  down 

as  dear,  that  if  a  feofiinent  was  ihade  t6  /.  S.  to  the 

use  of  him,  and  that  he  should  be  Seised  to  the  use  of 

R.  tl.  that  was  void  as  to  R.  H.  because  that  the  use 

and  posseission  was  before  in  /.  S.  (r).   And  in  Sam^taes's 

case  this  constriction  was  adopted,  and  the  reas(m  of 

it  ttias  stated  to  be,  that  the  statute  of  uses  had  beeHik 

a^zft  beneficially  expounded  to  satisfy  the  i«fe]Mi€4i 

bf  ihe  partieis  (*).   It  seems  also  very  lately  to  have  been 

fhotr^,  that  eten  where  the  estate  is  not  Kmited  tmtD 

and 

(f )  36  H.  8 ;  Bro.  Feffementi         (r)  Mo.  45,  pi.  1 38. 
al  Uses,  340>  pi.  52;  and  te«         {s)  13  fi^.  56. 
SyroBon  r.  Tomer,   1  Eq.  Ca. 
Abr.  383  n. 
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and  to  the  use  of  the  releaseesi  yet  if  none  of  the  limita-* 
tions  of  the  settlement  could  possibly  take  effect  with^ 
out  ^ving  the  leg^  estate  to  the  trastees,  the  settlement 
must  be  so  constraed ;  and  this,  it  is  said,  was  done  in 
a  case  in  the  House  of  Lords  (/).  From  these  obser- 
vations, it  seems  to  follow,  that  in  the  case  under  con- 
sideration, in  order  to  preserve  the  power,  and  to 
effectuate  the  intention  of  the.  parties,  the  releasee  would 
be  deemed  to  be  in  under  the  statute  of  uses* 

Since  these  observations  were  published,  Mr.  Sanders 
has  entered  into  a  further  examination  of  the  authorities 
in  support  of  his  opinion  (u).  It  may  be  conceded  to 
him,  that  upon  a  conveyance  to  A  >and  his  heirs,  to  the 
use  of  him  and  his  heirs,  A  would  take  in  the  course  of 
possession  by  the  common  law,  but  that  admission  does 
not  affect  the  question;  for  in  the  case  put,  ^^  the 
conusee,"  as  Pratt,  C.  J.  observed  (a?),  "  did  not  want  the 
help  of  the  statute,  and  therefore  it  meddles  not  with 
him,  but  leaves  him  in  at  common  law/'  No  case  has 
ever  been  decided  in  which,  under  a  conveyance  to  A 
and  his  heirs,  to  the  use  of  A  and  his  heirs,  to  the  use 
of  B  and  his  heirs,  A  has  been  held  to  be  in  at  the 
common  law.  It  is  true  that  in  such  a  case  A  takes  the 
legal  estate,  but  that  is  in  favour  of  the  intention^  and  he 
must  necessarily  take  it  under  the  statute,  ^  The  limitation 
unto  and  to  the  me  has  received  a  settled  construction, 
which  is  not  suffered  to  be  disturbed  by  a  subsequent 
limitation  of  the  use  from  which  a  different  intention 
might  be  inferred.     But  where  a  further  use  is  declared, 

A  must 

(i)  See  Doe  v.  Martin,  4  Term  Rep.  39. 
(tf)  Uses,  vol.  i.  p.  149,  3d  edit. 
(x)  Long V. Buckeridge,  1  Str.  ill. 
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A  must  necessarily  take  under  the  statute  in  order  to 
prevent  the  statute  from  executing  the  use  limited  over. 
Where  no  use  is  limited  over  to  a  third  person,  the 
estate  vests  at  the  common  law,  and  the  aid  of  the 
statute  is  not  required.  The  limitation  of  the  use  there- 
fore is  not  called  into  action.  But  in  the  other  case,  if 
die  estate  vest  in  A  by  the  common  law,  as  it  is  contended, 
it  is  clear  that  the  statute  would  execute  the  use  limited 
to  B ;  for,  independently  of  the  statute,  A  cannot  take  a 
l^al  estate  under  a  conveyance  upon  which  the  statute 
would  not  operate  if  uses  were  declared  of  it.  It  seems 
wholly  unimportant  that  the  use  is  declared  to  him  if  it  be 
a  use  upon  which  the  statute  will  not  operate.  It  can- 
not be  contended  with  success,  that  such  a  use  prevents 
the  further  limitation  of  a  use,  because  previously  to  the 
statute  a  conveyance  to  A  and  his  heirs,  to  the  use  of  A 
and  his  heirs,  would  have  prevented  a  resulting  use; 
and  yet  this  appears  to  be  the  only  ground  upon  which 
the  opinion  against  the  operation  of  the  statute  can  be 
maintained.  For  even  before  the  statute  a  conveyance 
to  A  and  his  heirs,  to  the  use  of  him  and  his  heirs,  to 
die  use  of  JB  and  his  heirs,  would  have  unquestionably 
vested  the  beneficial  interest  in  jB.  This  must  be  denied 
by  the  other  side,  or  the  question,  is,  it  may  be  thought,  at 
an  end.  If  the  statute  do  not  operate  on  the  use  limited 
to  Af  it  must  by  the  very  words  of  it  execute  the  use 

« 

limited  to  B.  In  the  case  therefore  of  a  conveyance  to 
A  and  his  heirs,  to  the  use  of  A  and  his  heirs,  to  the  use 
of  JB  and  his  heirs,  A  would  have  wanted  the  help  of  the 
statute  in  order  to  effect  what  is  deemed  the  intention  in 
these  cases,  and  therefore  ^^  it  would  have  meddled  with 
bim  and  not  left  him  at  common  law."    It  is  however 

K  insisted. 
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insisted,  on  the  other  side,  that  in  the  above  case^i^  takes 
the  estate  at  the  common  law.  And  this,  and  the  case 
stated  by  Coke,  are  said  to  be  grounded  upon  the  same 
established  rule,  "  that  a  use  cannot  be  limited  to  arise 
out  of  the  estate  of  a  cestui  que  use  taking  the  legal 
estate  at  the  common  law ;  that  a  use  cannot  be  limited 
on  a  use,  although  the  first  use  being  limited  to  the 
grantee,  is  not  a  use  within  the  statute."  To  this  it 
may  be  answered,  that  the  law  knows  no  such  rales 
as  those  stated.  If  ^  the  party  out  of  whose  eM^ate 
the  use  is  to  arise,  do  "  take  the  legal  estate  at  the 
common  law,"  he  is  not  a  cestui  que  use ;  and  if  the  first 
use  ^^  is  not  a  use  within  the  statute,"  then  is  it  not  a 
use  at  all ;  and  therefore  the  use  over  must  be  executed 
by  the  statute.  Where  it  is  said  that  the  fine  or  con«i- 
veyance  is  a  common-law  conveyance,  by  which  both 
the  legal  estate  and  the  use  pass  to  the  conusee  without 
any  declaration  of  uses,  it  is  meant  that  the  whole  bene- 
ficial interest  passes,  and  the  instrument  amounts  to  a 
limitation  of  the  estate,  and  not  a  limitation  of  the  use 
properly  so  called.  In  trudi,  if  the  supposed  use  which 
A  takes,  is  not  a  use  under  the  statute,  it  is  simply  void* 
But,  as  in  the  case  of  a  conveyance  unto  and  to  the  use 
of  A  and  his  heirs,  to  the  use  of  JB  and  his  heirs,  the  use 
to  £  is  void,  it  follows  of  necessity  that  the  use  to  ^  is 
executed  by  the  statute. 

'  It  is  fiirdier  said,/'  that  if  the  estate  is  conveyed  to 
and  to  the  use  of  A  and  tus  heirs,  to  the  use  of  Jff  and 
his  heirs,  or  to  and  to  the  use  of  A  and  his  heirs> 
subject  to  a  power  of  appointment  reserved  to  JB,  and 
if  in  the  case  first  mentioned  the  use  to  JB  cannot  be 
executed  in  consequence  of  the  seisin  of  A  b^g  dollied 

with 
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vith  the  u^  liipited  to  hioii  upon  what  principle  can 
the  appointee  of  B  in  the  second  take  a  legal  estate  ? 
Upon  what  rational  distinction  can  the  appointee  acquire 
a  legal  estate  under  the  limitation  effected  by  the  exer- 
cise of  the  power,  when,  if  the  same  limitation  had 
been  included  in  the  deed  itself,  he  would  merely  have 
taken  an  equit^Ue  interisst  ?  " 

The  distinction,  it  is  apprehended,  between  the  cases, 
is  simply  this :  in  the  first  case,  the  use  being  vested  in 
Ay  the  use  to  £  is  a  use  upon  a  use,  and  therefore  void  ; 
in  the  last  case,  A  takes  a  seisin,  and  a  use,  but  the  use 
is  subject  to  the  power,  and  is  only  during  the  existence 
of  the  power  executed,  sub  modOy  that  is  subject  to  open 
and  let  in  the  estate  to  be  created  under  the^  power. 
Whem  the  power  is  executed,  tlie  use  appointed  takes 
effect  as  if  properly  limited  in  the  deed  creating  thd 
power;  therefore  the  use  arises  out  of  the  original 
smin  of  A,  and  defeats  instead  of  deriving  its  essence 
from  the  me  limited  to  A.  But  it  is  argued,  that  here 
Uie  use  would  arise  out  of  the  seisin  of  A  previously 
clothed  with  a  use :  '*  What  difference,"  it  is  asked,  ^'can 
be  discovered  between  the  limitation  of  a  use  under  a 
power  to  arise  from  the  estate  of  a  cestui  que  use  having 
Ae  legal  estate  by  the  statute,  and  from  the  estate  of 
cestui  que  use  having  the  legal  estate  at  the  common  law?" 
Xa  this  the  answer  still  is,  that  the  case  cannot  exist  ^^  of  a 
wtui  gue  use  having  the  legal  estate  at  the  common 
kkw,"  unless  it  is  understood  of  a  person  to  whom  the  use 
il  Umited  in  words,  but  which  never  arises,  because  not 
leqidring  the  siA  of  the  statute  he  takes  by  the  common 

It  remains  to  say  a  few  words  on  the  authority  cited 

K  3  from 
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be  in  at  the  common  law,  and  the  statute  would  operate 
on  the  trust  limited  to  jB.  Every  day's  practice,  how- 
ever, evinces  the  opinion  of  the  Profession  on  this  point* 
In  numberless  conveyances,  estates  have  been  limited 
unto  and  to  the  use  of  the  releasees,  in  order  to  vest 
the  legal  estate  in  them.  This  point,  indeed,  is  so  clear, 
that  in  Doe  v.  Martin  (i),  where  it  was  insisted  that 
the  legal  estate  was  vested  in  the  releasees  of  a  settle- 
ment, Lord  Kenyon  said,  that  in  answer  to  that,  it  was 
sufficient  to  observe  that  it  was  limited  to  the  trustees, 
without  saying  "  to  and  to  the  use  of  the  trustees.**  In- 
deed, it  is  apprehended  that  no  one  would  in  practice 
venture  to  contend  that  any  limitation  could  be  executed 
by  the  statute,  after  a  limitation  unto  and  to  the  use  of 
the  releasee  in  fee.  Even  if  the  objection  were  well 
founded,  yet  it  would  not  be  necessary  to  convey  to 
.Jlj  to  the  use  of  JB,  in  trust  for  C;  but  the  estate 
might  be  conveyed  to  C,  (the  intended  cestui  que  trust), 
as  the  releasee,  to  the  use  of  B  the  trustee,  in  trust  for 
C  himself. 


^  In  the  opening  of  the  work  it  was  observed^  that  a 
power  given  by  a  will  was  a  common-law  authori^. 
But  here  we  must  consider  whether  a  devise  to  uses 
through  the  medium  of  a  devisee,  as  a  devise  to  A  and 
his  heirs,  to  the  use  of  B  and  his  heirs,  will  not  take 
eflfect  under  the  statute  of  uses.  Upon  this  point  a 
difference  of  opinion  has  been  expressed  (c) ;  and,  in- 
deed, 

{b)  4Tenn  Rep.  39.  syt  t  and  see  1  Sand,  oa  Ums, 

{€)  Butl.  D.  to  Co.  Litt.  271,     1^;  and  FonbL  n.  (e)  tatTroal. 
b.  III.  8.  5 ;  Powel  on  Devises,     £q.  p.  34,  2d  £dit« 


POWERS    MAT    B£   CREATED.  135 

deed,  the  subject  is<  exhausted  by  the  learaing  which 
has  been  displayed  upon  it  (I).  It  must  be  admitted  to 
be  quite  dear,  that  an  immediate  devise  to  A  for  life, 
remainder  to  £  in  fee,  would  be  good,  although  no 
seisin  was  raised  to  serve  those  estates ;  or,  in  other 
words,  lands  may  be  devised  without  the  aid  of  the  sta* 
tate  of  uses,  and  it  is  not  material  that  the  limitations 
are  termed  ttses.  On  the  other  hand,  it  seems  equally 
dear,  that  where  a  seisin  is  raised  by  will  to  feed  uses 
created  by  it,  such  uses  will  be  executed  into  estates  by 
&e  statute  of  uses. 

In  support  of  the  contrary  opinion,  it  is  insisted  that 
the  statute  of  uses  cannot  refer  to  the  statute  of  wills, 
which  was  not  then  u^  contemplation.     It  is  said  to  be 

difficult 


««M 


(I)  Mr.  Booth,  it  is  said,  wrote  the  following  postscript  to  an  opi- 
nion :  ''  Powers  under  wills  are  not  like  powers  under  conveyances, 
operating  by  way  of  use.  The  execution  of  a  power  under  a  devise 
is  not  the  limitation  of  a  use ;  no,  not  where  the  devise  is  to  uses  : 
•«  w^ere  there  is  a  devise  to  /•  S.  and  his  heirs,  to  the  use  of  A  for 
life,  remainder  to  jB  in  tail,  with  power  for  A  to  limit  a  jointure, 
or  lease,  or  charge,  there  will  be  no  seisin  in «/.  S.  consequently  no 
sttdi  use  ia  AoT  By  as  is  executed  by  the  statute  of  uses ;  conse- 
quently the  execution  of  the  power  is  no  use ;  it  operates  as  a 
devise  under  the  statute  of  wills."  But  m  another  opinion  of 
Mr^  Booth's,  the  authentioity  of  which  is  equally  well  known,  he 
says,  speaking  of  a  power  of  exchange  under  a  will  to  a  tenant 
fiir  life,  that ''  when  he  (the  tenant  for  life)  executes  his  power  of 
exchanging,  he  is  the  declarer  of  the  use,  and  a  fee  passes  out  of 
the  estate  of  the  persons  x»ho  are  the  devisees  to  the  uses  in  the  cvtJZ: 
for  it  has  been  resolved,  that  a  devise  to  an  use  may  be  as  well  as 
a  feoiimient  to  an  use ;  and  the  uses  under  such  devises  will  bdve 
the  same  operation  as  uses  under  feoffments/* 

K4 


136  OF  "THE   INSTRUMENTS   BT   WHICH 

difficult  to  conceive  how  uses  created  under  the  testa- 
mentary  power  given  by  the  statute  of  wills  can  be 
within  the  statute  of  uses ;  and  that  it  may  be  argued 
that  a  statute  can  neoerhe  considered  as  relating  to  any 
thing  which  did  not  exist  at  the  time  of  its  passing. 
But  this  is  well  answered  by  my  Lord  Chief  Justice 
Coke,  who  in  Vernon  s  case  (d)y  addressing  himself  to 
the  precise  objection,  said  ^'  it  is  frequent  in  our  books, 
that  an  act  made  of  late  time  should  be  taken  within  the 
equity  of  an  act  made  long  time  before,"  of  which  he 
gives  many  instances  (e).  In  the  principal  case,  that 
part  of  the  statute  of  uses  which  relates  to  jointures,  was 
holden  to  be  within  the  equity  of  the  statute  of  wills. 
It  appears  to  have  been  thought  in  Andrews's  case,  in 
1 8  £liz.  (/),  that  the  statute  of  uses  would  operate  on 
uses  created  by  will ;  and  in  Popham  and  Bampfield, 
34  Car,  II.  (g),  and  Burchet  and  Durdant,  2  Wil.  & 
M.  (A),  the  same  point  was  admitted  both  at  the  bar  and 
by  the  court.  In  the  case  of  Hore  and  Dix,  1 2  Can  IL 
(1),  it  was  resolved,  that  an  use  could  not  be  raised 
without  a  deed.  And  as  to  the  case  of  a  devise  of  land 
to  uses,  by  a  will  in  writing,  which  is  not  a  deed,  it  was 
said,  that  that  Went  upon  another  reason,  soil,  rather 
upon  the  statute  of  32  H.  VIII.  of  wills,  than  upon 
the  statute  of  27  H.  VIII.  of  uses.  This  case  has  been 
treated  as  an  authority,  that  the  use  is  executed  by  the 
statute  of  wills,  and  not  by  the  statute  of  uses ;  but,  on 
the  contrary,  it  appears  to  admit  that  the  statutes  may 

have 

(d)  4  Rep.  I.  (/)  Mo.  107. 

(f)  And  see  Williams  v.  Drcwe,  (g)  1  Vera.  79. 

Willes,   393;  Laae  v.   Cotton,  (/i)  2  Ventr.  311. 

1  Com.  100.  (0  1  Sid.  26,  4th  resol. 
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have  a  concurrent  operation.  It  was  in  like  manner 
admitted  in  Broughton  and  Langley,  2  Ann.  (k)y  that 
a  devise  of  lands  may  be  by  ex|)ress  words  to  the  use  of 
another  than  the  devisee,  and  that  such  devise  will  be 
executed  by  the  statute  of  uses.  In  later  times,  the 
same  point  has  been  repeatedly  ruled,  or  treated  as 
clear  (/),  and  there  is  not  a  single  case  m  which  the 
point  has  been  doubted.  It  must  be  considered  there- 
fore as  settled,  upon  principle  as  well  as  authority,  that 
the  statute  of  uses  may  operate  on  uses  created  by  will : 
and  that  where  a  seisin  is  created  to  serve  the  uses,  tlie 
statute  will  in  most  cases  transfer  the  possession  to  them. 
It  is  not  denied,  that  a  devise  unto  and  to  the  use  of  one, 
will  vest  the  legal  estate  in  him,  although  ulterior  uses 
are  declared  in  favour  of  others ;  but  this,  perhaps,  it 
may  be  said,  is  not  by  the  operation  of  the  statute  of 
uses,  but  depends  on  an  irresistible  inference  of  the  tes- 
tator's intention,  in  analogy  to  the  resolutions  on  limita- 
tions to  uses  in  deeds  (iti). 

It  has  been  observed,  that  whether  a  devise  to  uses 
operates  solely  by  the  statute  of  wills,  or  by  that  statute 
jointly  with  the  statute  of  uses,  is,  except  in  a  very  few 
cases,  a  matter  rather  of  speculation  than  of  use ;  as 
it  is  now  settled  that  an  immediate  devise  to  uses  with- 
out a  seisin  to  serve  those  uses  is  good ;  and  that  where 
the  estate  is  devised  to  one  for  the  benefit  of  another, 

the 

(i)  sLord  Raym.  873,  s  Salk.  v.  Phelipci,    1  Ves.  Jun.  as5  ; 

679.  Thompson  v*  Lawley,   3  Bos. 

(OHopklnsr.  Hopkins,  1  Atk.  &  Pull.  311. 
5S9;  Bagshaw  v.  Spencer,  1  Ves.         (m)  Robinson  v.  Comyns,  For. 

143;     Wright     V.    Pearson,  164,  Brydgesv.  Biydges,  sVei. 

Feam.  Cont,  Rem.  laS;  Perry  Jun.  120. 
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the  c&axtB  execute  the  use  in  die  first  or  second  devisee^ 
as  appears  to  suit  best  ^vitk  the  intentkin  of  the  testator* 
It  is,  however,  indispensably  necessary,  tbit  this  point 
i^ald  be  settled.  Suppose  an  estate  to  be  devised 
to  A  and  Us  heirs,  to  the  use  of  B  and  his  heirs, 
and  ^  die  in  the  testator's  life-titae,  is  the  devise 
void  ?  Hie  solution  of  this  qnestion  depends  upon  the 
previous  oa^  viz.  whether  the  devise  do,  or  do  not,  ope- 
rate under  the  statute  of  uses.  If  it  do  not,  and  the 
use  should  be  considered  as  vested  in  B  under  the  statute 
of  wills,  then  the  death  of  ^  would  not  defeat  the  devise. 
If  iC  do  operate  nnder  the  statute  of  n^es,  then  in  fact, 
the  entire  estate  is  given  to  A,  and  as  the  devise  lapses 
by  his  death,  there  would  be  no  sebin  to  serve  the  use 
fimited  to  jB,  when  it  ou^t  to  arise  by  the  death  of  the 
testator,  and  consequently  it  ma^  be  contended  that  tiie 
devise  would  be  void.  But  altbou^  it  seeing  clear  that 
the  statute  in  this  case  operates  on  uses  created  under 
the  statute  of  wills,  yet  as  eveiy  testator  has  a  power 
dther  to  raise  use^  by  t&e  joint  operation  of  the  statute 
of  uses  and  the  statute  of  wills,  or  by  force  of  the  statute 
of  wills  (»ily,  the  courts  would,  it  is  apfHrehended,  in 
fsvom  of  the  intention,  construe  the  devise  as  a  dispo- 
sition not  affiscted  by  the  statute  of  uses,  but  as  giving 
the  fee  to  A  at  once  (n). 

But  even  admitting  that  the  devise  is  void  at  Itfw,  yet 
equity  would,  it  should  seem,  compel  the  testator's  heir 
at  law  to  fulfil  &e  intention,  by  conveying  the  estate  to 
the  same  uses. 

Nor  is  this  the  only  case  in  which  it  is  of  real  import- 
ance 

(n)  See  and  consider  Dobbins  v.  BofnaoD,  3  Atk,  408 ;  snd  Cmm 
V.  Hudson,  3  Bro.  C«  C.  30. 
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•lice  that  this  point  should  be  understood.     Till  we 
ascertain  whether  or  not  a  power  in  a  will  is  a  common- 
law  authority,  or  a  power  deriving  its  effect  from  the 
statute  of  uses>  we  cannot  discover  in  wfacnn,  by  virtue 
(rf  an  appdntment  under  such  power,  the  legal  estate  is 
vested.     This  will  be  explained  in  a  subsequent  chap- 
ter (0).     To  prevent  these  questions  from  arising,  estates 
should  be  devised  to  the  devisees  at  once^  and  not  through 
the  medium  of  a  devisee  to  uses.    Where  the  limitations 
in  a  will  are  numerous,  a  seisin  to  serve  them  is  fre- 
quently created  for  the  sake  of  brevity,  as  it  saves  the 
repetition  of  words  of  gift  preceding  every  limitation ; 
but  the  same  purpose  will  be  effectually  doaswend  by 
devising  the  estate  ^'  to  the  uses  after  expressed,"  with- 
out naming  any  devisee  to  the  uses^  and  then,  going  on 
in  the  usual  way  with  the  limitations^     If  it  should  be 
thought  necessary,  in  any  case,  to  raise  a  seisin  to  serve 
the  uses,  in  order  to  attract  the  statute  of  uses,  several 
devisees  to  the  uses  should  be  named,  so  tfaa^  in  case  of 
the  death  of  any  of  them  in  the  life-time  of  the  testator, 
the  estate  might  survive  to  the  others,  which  it  would 
certainly  do  if  the  estate  was  given  to  them,  as  it  of 
course  ought  to  be,  as  joint-tenants. 

Before  we  close  this  head  of  our  inquiry  it  sboald  be 
observed,  that  a  seisin  must  be  raised  cammensurate 
with  the  estates  authorized  to  be  created  under  the  powev. 
If  a  life  estatei,  for  example,  were  coBveyed  to.  A,  to  such 
VMS  as  B  should  appoint,  and  B  were  to  appoint  to  C, 
in  fee,  this  dtspositioo  conld  not  take  efiect  beyond  the 
iirteiest  conveyed  to  A  (p).    And  uliere  it  is  intended 

that 

(o)  Chftpter  5,  post. 

(p)  See  Gilb.  on  Uses,  p.  127,  and  n.  (s). 
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that  the  estates  to  be  created  by  the  ea^ecutian  of  the 
power  shall  be  invested  with  the  legal  estate  by  force  of 
the  statute  of  uses,  the  land  should  be  conveyed  to  the 
releasee,  &c«  to  the' uses  intended  to  be  appointed,  and  not 
to  the  releasee,  to  the  use  of  himself  to  the  uses,  for  in 
that  case  any  estate  created  under  the  power  would  be  a 
use  upon  a  use,  and  consequently  would  be  void  at  law,' 
although  it  would  be  supported  as  a  trust  in  equity. 
"Wliere  the  legal  estate  is  vested  in  any  person  inde- 
pendently of  the  deed  declaring  the  uses,  as  in  the  case 
of  the  recoveror  in  a  recovery,  or  the  conusee  in  a  fine, 
it  should,  for  the  same  reason,  be  declared,  that  the  re- 
coveror or  conusee  shall  stand  seised  to  the  usesy  and 
not  that  the  recovery  or  fine  shall  enure  to  the  use  of 
him,  to  the  uses.  This,  which  is  a  clear  point,  was  so 
laid  '  down  by  Lord  Hardwicke  in  the  case  of  Lloyd 
V.  Abrahall  (y),  where  a  fine  was  levied  to  two  trustees ; 
and  it  was  declared  that  it  should  enure  to  the  use  of 
them,  their  heirs  and  assigns,  to  the  uses ;  and  Lord 
Hardwicke  decided  the  case .  (which  was  argued  by  th^ 
most  eminent  counsel  of  the  day)  wholly  on  the  ground 
that  the  legal  estate  was  in  the  trustees.  The  case  arose 
upon  a  devise  Jbr  want  of  issue  of  the  testatrix's  body, 
to  whom  no  estate  was  limited ;  and  Lord  Hardwicke 
supported  the  devise,  which  was,  otherwise  void,  as  too 
remote,  because  it  was  of  trust-estates ;  and  he  was  of 
opinion,  that  if  there  had  been  issue  living,  who  had 
brought'  a  bill  for  a  conveyance,  the  court  would  have 
decreed  a  strict  settlement  in  order  to  efiectuate  the 
devises  over.  The  estate  is  to  this  day  enjoyed  under 
this  decision ;  but  unless  in  a  case  where  the  trusts  are 

executory, 
(f )  T.  Term,  27  and  28  Geo.  II.  MS.  and  see  Phelp  v.  Haj 
MS. ;  and  in  Appendix. 
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executory,  and  not  executed,  such  a  decision  would  not 
now  be  made.  A  mere  devise  not  pointing  to  a  future 
settlement  must  receive  the  same  construction,  whether 
die  testator  be  seised  of  the  legal  or  only  of  the  equitable 
estate ;  or  whether  he  devise  legal  or  equitable  estates  to 
the  devisees  intended  to  take  beneficially. 

Sometimes  in  a  power  to  appoint  a  life  estate  it  is 
necess€uy  to  authorize  a  limitation  to  trustees,  to  preserve 
contingent  remainders  in  the  instrument  creating  the 
power,  of  which  the  life-estate  is  to  take  precedence. 
This  should  always  be  attended  to.  Where  an  estate  is 
limited  to  trustees  and  their  heirs  generally,  to  preserve 
contingent  reminders,  and  a  general  power  of  appoint- 
ment is  afterwards  given,  they  will  take  the  fee,  because, 
under  the  power,  contingent  remainders  might  be  created 
which  would  be  liable  to  be  defeated  if  the  fee  were 
not  vested  in  the  trustees.  This  question  of  course 
arises  only  in  those  cases  where  the  court  can,  in  favour 
of  the  intention,  hold  the  trustees  not  to  take  the  fee, 
although  the  estate  is  limited  generally  to  them  and 
their  heirs,  and  is  not  confined  to  the  life  of  the  person 
taking  the  precedent  estate  of  freehold  (r). 

If  uses  in  strict  settlement  are  directed  to  be  raised 
by  a  will,  and  it  is  mtended  that  the  usual  power  of 
sale  and  exchange  should  be  inserted  in  the  settlement, 
an  express  declaration  of  the  intention  should  be  made : 
sach  a  power  cannot  be  implied  (s).  The  same  obser- 
vation applies  to  articles  for  a  settlement.     But  in  a 

case 

(r)  See  Venables  v.  Morris,  Curtig  v.  Price,  la  Ves.  Jun. 

7  Term  Rep.  342,  438 ;  Doe  89. 

r.  Hicka,    ib.  433;   Baker  v.  («)  Wheatc  v.  HaU,  17  Veg, 

Awcwnbc,    1   New  Rep.  35;  Jim.  80. 
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case  (t)  where  the  articles  contained  a  clause  that  the 
husband  and  wife,  and  the  survivor,  should  have  a  powei* 
to  appoint  new  trustees,  '*  and  also  all  such  other  powers 
and  i^ovisoes  for  effectuating  the  intention  of  the  par- 
ties as  are  usually  contained  in  settlements  of  the  like 
nature  as  shall  be  approved  of  by  the  trustees  f*  Lord 
Eldon  determined  that  powers  of  selling,  exchanging, 
and  investing  in  new  purchases,  are  usual  in  settlements, 
and  therefore  powers  of  sale  and  exchange  came  within 
the  meaning  of  this,  clause,  and  ought  to  be  inserted  in 
the  settlement  In  the  case  of  Williams  v.  Carter  (p), 
where  money  was  settled,  with  a  power  to  the  trustees  to 
change  the  stocks,  funds,  and  securities,  in  which  it  might 
be  invested,  for  others  of  the  same  or  the  like  nature^ 
and  the  intended  husband  covenanted  to  settle  any  real 
estate  to  which  he  and  his  wife  might  become  entitled 
in  her  right,  upmi  the  same  trusts,  and  subject  to  the 
powers^  &c.  declared  of  the  funds,  or  as  near  thereto  as 
the  nature  of  real  estate  would  admit  of,  it  was  held  that 
the  settlement  ought  to  contain  powers  of  sale  and  ex- 
change, and  a  distinction  was  taken  between  a  covenant 
to  settle  a  particular  estate,  and  a  covenant  to  settle  aU 
estates  generally. 

(f)  Peake  V.  PenliiigtoD,  9  Vet^  find  Bea.  311* 
(»)  Appendix,  No.  4. 
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OF  THK  OBJECTS   FOR  WHICH   A   POWER   IfAT   BE 

CREATED. 

We  come  now  to  consider  the  validity  of  a  power  with 
reference  to  its  object. 

And,  first,  a  power  may  be  reserved  to  revoke  the 
whole  settlement,  or  even  any  particular  limitation  in  the 
settlement,  leaving  the  other  limitations  unaffected  (dy. 
Where,  however,  a  man  has  an  estate  to  which  powers 
are  annexed,  and  it  is  intaided  to  leave  his  estate  undis- 
turbed, but  to  reserve  a  power  to  revoke-  the  powers 
given  to  him  and  all  the  subsequent  estates,  it  should 
not  simply  be  declared  that  all  the  limitations,  &c.  sub- 
sequent to  his  estate,  may  be  revoked,  but  it  should  be 
expressly  provided  that  his  powers  may  be  revoked. 
For  in  a  case,  where  under  a  settlement  A  was  made 
tenant  for  life^  with  powers  of  leasing,  &c.  and  the 
settlement  directed,  that  unless  he  settled  another  estate 
to  the  same  uses,  all  the  uses,  &c.  subsequent  to  his 
estate  for  life  should  cease,  and  he  neglected  to  make 
the  settlement,  it  was  determined,  that  the  estates 
created  l^  Aj  under  his  powers,  were  not  defeated,  as 
there  was  no  express  declaration  to  that  effect,  so  that 
the  court  considered  the  powers  as  benefits  annexed 
to  tlie  estate  for  life,  which  were  not  intended  to  be 

defeated  (A). 

So 

(•)  ThomnD  V.  FieitAn,  s  R».        (i)  WtA»  o.  Lord  BarringlH^ 
Abr.  t6sh  (A)  pi.  i ;    Amm.     3  Bra.  C.  Q.  274* 
1  8tr.  5*4- 
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So  a  power  may  be  reserved  to  raise  concurrent 
interests  for  different  purposes,  as  powers  to  a  tenant 
for  life  to  grant  a  jointure  to  his  wife,  and  to  create 
a  term,  to  commence  from  his  death,  for  securing 
younger  childrens  portions,  in  which  case,  during  the 
continuance  of  the  jointure,  the  term  will  not  take 
effect  in  point  of  interest,  but  shall  go  on  in  time,  and 
the  residue  of  the  term  that  remains  unexpired  after  the 
death  of  the  jointress  shall  take  effect  in  interest,  and 
no  more  (c).  ' 

Where  the  object  of  a  power  is  to  create  a  perpetuity, 
it  will  be  considered  simply  void.  This  was  decided  in 
the  great  case  of  Spencer  and  the  Duke  of  Marlbo- 
rough (d),  where,  in  a  strict  entail  under  a  will,  a 
power  was  inserted,  authorizing  trustees,  on  the  birth  of 
each  unborn  tenant  in  tail,  to  revoke  the  uses  limited  to 
them,  and  to  limit  the  estates  to  them  for  their  lives, 
with  remainder  to  their  sons  in  tail.  Lord  Chancellor 
Northington  held  this  power  to  be  void,  as  tending  to 
a  perpetuity,  and  repugnant  to  the  estate  limited.  And 
this  decree  was  confirmed  in  the  House  of  Lords  upon 
the  unanimous  opinion  of  the  Judges,  that  such  a  power, 

whether  in  deed  or  will,  was  void  (I). 

In 

(c)  Edwards  v.  Slater,  Hard.  v.  Lord  Grodolphin ;  see  Wood- 

410.  house  V.  Hoskios,   3  Atk.  32 ; 

(cO  Dom.  P^oc.  1763;  5Bro.  and   see    16    Ves.    jun.   308; 

P.  C.  593 ;  Barnard  C.  C.  69 ;  Lade  v.  Holford,  3  Burr,  1416, 

reported  1  Eden.  404,  by  the  1   Blackst.    498.    Ambl.   479. 

name  of  Duke  of  Marlborough  Butl.  n.  to  Feame,  p.  530. 

(I)  Heath  «.  Heath,  3d  July,  1765,  the  Lord  ChanceUor  decreed, 
that  the  trusts  of  the  will  should  be  performed,  except  as  to  the 
powers  in  the  wiD,  so  iar  as  they>relate  to  the  alteration  of  estates- 
tail  into  tenancies  for  life,  which  is  void  in  Uiw,  MS.  in  2  Eden,  330. 
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In  Ware  v.  Polhill  (e)  freeholds  and  copyholds  were 
devised  to  the  testator's  son  for  life,  remainder  to  trus- 
tees to  preserve  contingent  remainders,  remainder  to 
his  first  and  other  sons  in  tail,  remainders  over ;  and 
leaseholds  were  bequeathed  to  trustees,  to  renew  and  to 
pay  the  rents  to  the  persons  who  under  the  above  limi- 
tations should  for  the  time  being  be  entitled  to  the  rents 
of  the  freeholds  and  copyholds ;  and  the  trustees  were 
empowered  at  any  time  thereafter,  with  the  consent  of 
the  person  or  persons,  who  should  as  aforesaid  be  entitled 
to  the  rents  of  the  freeholds  and  copyholds,  or  in  case 
such  person  should  be  a  minor,  at  the  discretion  of  the 
trustees,  to  sell  the  leaseholds ;  and  lay  out  the  purchase- 
money  in  the  purchase  of  freeholds  or  copyholds,  to  be 
settled  to  the  uses  of  the  freeholds  and  copyholds  devised ; 
and  until  such  purchase  the  money  to  be  invested,  and 
the  interest  paid  to  the  persons  for  the  time  being  entitled 
to  the  rents  of  the  freeholds  and  copyholds  devised.  The 
power  of  sale  was  not  exercised ;  a  grandson  died  under 
twenty- one ;  and  upon  a  bill  filed,  it  was  insisted,  that 
under  the  provisions  of  the  will  the  intention  of  the  testator 
was,  that  all  his  property  not  real  estate  should,  after  pay- 
ment of  his  debts,  &c.  be  converted  into  real  estate,  and 
limited  in  strict  settlement;  and  the  trustees  ought  to  have 
sold  all  the  leasehold  estate  accordingly :  That  the  inten- 
tion was  to  provide  for  the  issue  male ;  and  that  the  lease- 
hold estate,  while  unsold,  should  go  with  the  freehold, 
as  far  as  the  rules  of  law  and  equity  would  permit,  and 
not  vest  in  a  tenant  in  tail,  so  as  to  be  transmissible, 
unless  such  tenant  in  tail  attained  the  age  of  twenty-one. 

The 

(e)  11  Ves.  Jan.  357. 
L 
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The  Lord  Chancellor's  opinion  was  ag^nst  this  con- 
struction. Upon  a  subsequent  day  his  Lordship  observed, 
that  upon  further  consideration  as  to  the  leasehold  estate, 
he  thought  that  power  of  sale  was  void,  for  it  might 
travel  through  minorities  for  two  centuries ;  and  if  it  is 
bad  to  the  extent  in  which  it  was  given  you  cannot  model 
it  to  make  it  good.  •  His  Lordship  thought  the  soundest 
ground  was  that  the  power  was  bad. 

The  point  decided  by  the  above  case  is,  that  where  a 
leasehold  estate  is  settled  as  a  real-estate,  but  so  as  to 
vest  absolutely  in  a  quasi  tenant  in  tail,  a  power  to  de- 
feat his  estate  by  selling  the  property  and  buying  a  real 
estate  to  be  resettled,  is  void.  In  practice,  the  case  has 
been  treated  as  an  authority  that  the  common  power 
of  sale  and  exchange  is  Void,  as  too  remote,  if  it  be  not 
expressly  confined  to  lives  in  being,  and  twenty-one  years 
afterwards.  But  it  is  clear  that  the  Lord  Chancellor 
did  not  mean  to  impeach  the  validity  of  such  powers. 
The  general  practice  has  been  not  to  confine  them  to 
lives  in  being,  and  twenty-one  years;  and  half  of  the  titles 
in  the  kingdom  depend  on  the  validity  of  such  powers. 
If  the  power  be  within  the  law  of  perpetuities,  the  line 
can  always  be  drawn,  and  there  appears  to  be  no  reason 
why  it  should  be  deemed  void  in  its  creation.  But  such 
a  power  does  not,  like  the  power  in  Ware  v»  Polhill, 
operate  to  defeat  the  estate  of  the  minor  tenant  in  tail, 
but  transfers  it  firom  on$  property  to  another.  He  is 
still  tenant  in  tail ;  whereas  in  Ware  v.  Polhill  the  effect 
of  a  sale  might  be  to  defeat  altogether  the  estate  of  the 
representative  of  a  person  who  died  entitled  to  a  vested 
interest  in  the  absolute  property.  General  powers  of 
sale  and  exchange  in  a  strict  settlement  appear  to  be 

valid. 
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valid,  on  the  same  ground  that  a  shifting  use  may  be 
limited  to  take  effect  at  any  period  however  remote, 
where  the  estate  is  regularly  limited  in  tail,  because  the 
tenant  in  tail  may  destroy  the  shifting  use  by  a  common 
recovery ;  yet  there  the  estate  of  a  tenant  in  tail  not 
having  suffered  a  recovery  may  be  defeated  altogether ; 
whereas  under  the  exercise  of  a  power  of  sale  and  ex- 
change there  is  merely  a  change  of  title,  and  not  a 
destruction  of  interest  In  point  of  fact,  such  a  power 
enables  the  alienation  of  property  without  affecting  the 
interest  of  the  person  beneficially  entitled  to  the  pro- 
perty. 

But  a  general  power  to  appoint  to  children,  grand- 
children, or  issue,  without  exptessing  the  time  within 
which  they  must  be  bom,  is  good,  for  the  donee  may 
appoint  to  such  issue  as  are  within  the  line  of  per- 
petuity (/). 


SECTION    IV. 

OF  THE  EFFECT  OF  THE  C'UEATION  OF  POWERS  ON 
THE  ESTATES  LIMITED  IN  THE  INSTRUMENTS 
CREATING   THEM. 

It  remains  only  to  consider  the  effect  of  the  creation  of 
a  power  on  the  estates  limited  in  the  instrument  creating 
it :  the  effect  of  the  acecution  of  powers  will  form  a 
subject  of  future  inquiry. 

Where  a  power  of  revocation  is  deemed  void,  as  in 

the 
(/)  Routledge  v.  Dorril,  2  Ves.  jun.  357. 

L  2 
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the  Duke  of  Marlborough's  case^  noticed  in  the  last 
section,  of  course  the  estates  actually  limited  in  the 
instrument  creating  the  power  cannot  be  affected  by  the 
power,  but  will  take  effect  in  the  same  manner  as  if  it 
had  not  been  inserted  in  the  instrument.  And  the  law 
is  the  same  in  regard  to  estates  given  in  default  of  any 
appointment  under  a  power,  which  is  void  in  its  creation. 
Therefore,  if  under  a  covenant  to  stand  seised  a  general 
power  of  appointment  be  reserved,  or  given  to  any 
person,  and  for  want  of  such  appointment  the  estate  be 
limited  to  some  person  within  the  consideration  of  blood, 
or  marriage,  as  the  power  would  be  void,  the  estate 
limited  in  default  of  appointment  would  take  effect  in 
possession  {a). 

It  is  obvious,  that  every  power  of  appointment,  is, 
strictly  speaking,  a  power  of  revocation  to  the  extent 
of  its  operation ;  but  still  there  is  a  striking  distinction 
between  estates  actually  limited  in  a  settlement  with  a 
power  of  revocation,  and  estates  limited  in  default  of 
the  exercise  of  a  preceding  power  of  appointment.  In 
the  first  case,  the  estates  are  vested  subject  to  be  revoked, 
or  defeated  by  the  exercise  of  the  power. 

Whether,  in  the  last  case,  the  estates  limited  in  default 
of  appointment  are,  during  the  continuance  of  the  power, 
contingent  or  vested,  has  been  the  subject  of  much  dis- 
cussion. The  question  arose  in  Leonard  Lovie's  case  {b\ 
and  it  was  determined,  that  the  estates  limited  in  default 
of  appointment  were  contingent  (c).  In  Walpole  v. 
Lord  Conway  ((/)>    Lord  Hardwicke   held  the    same 

opinion. 

(fl)  Warwick  v.   Garrard,    a  (c)  See  3  Ves.  jun.  704,  5,  6. 

Vern.  7;    Goodtitle  v.  Pettoe,  (^0  3  Barnard,  153;  see  4  Term 

Fitg.  299.  Rep.  57  n. ;  and  see  2  Ves.  jun. 

(h)  10  Rep.  78,  see  fo.  85  a.  709. 
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opinion.  In  Cunningham  v.  Moody  (e)  his  Lordship  is 
supposed  to  have  altered  his  opinion/  and  to  have  deter- 
mined^ that  the  power  of  appointment  does  not  suspend 
the  vesting  of  the  subsequent  remainders ;  and  in  Doe 
«?.  Martin(/*),  after  a  splendid  argument,  it  was  solemnly 
decided,  that  the  estates  limited  in  default  of  appoint- 
ment were  vested,  subject  to  be  divested.  The  court  re- 
lied on  Cunningham  v.  Moody  in  opposition  in  Leonard 
Lovie's,  and  Lord  Conway's  cases. 

Mr.  Feame,  who  discusses  these  cases  (g*),  enforces 
the  authority  of  Doe  and  Martin ;  and  between  the  case 
under  consideration,  and  those  upon  limitations  after  a 
contingent  limitation  of  the  fee-simple,  takes  this  clear 
distinction,  that  in  the  latter  the  limitation  is  originally 
and  JinaUy  contained  in,  and  made  by,  the  conveyance 
itselfy  while  the  former  have  no  existence  till  the  power 
is  executed,  so  that,  in  truth,  there  is  no  estate  limited 
until  an  appointment  is  made. 

Lord  Rosslyn,  however,  in  a  still  later  case  (A),  at 
first  considered  this  doctrine  very  doubtful.  He  insisted, 
that  in  Cunnin^am  v.  Moody,  it  was  not  necessary  to 
determine  the  point,  and  treated  the  case  of  Doe  and 
Mardn  as  a  case  of  compassion.  However,  the  point 
did  not  then  call  for  a  decision ;  and  in  pronouncing  his 
decree  he  did  not  advert  to  it.  In  a  subsequent  case  he 
treated  it  as  clear  that  the' power  did  not  prevent  the 
estates  from  vesting  (i).     Without  considering  whether 

it 

(e)  1  Ves.  174-  (g)  Cont.  Remaiadersy  ago — 

299,  4th  edit. 

(/ )  4  Term  Rep.  39 ;  and         (^)  gmith  r.  Lord  Camelford, 
see  Doe   r.   Weller,     7   Term     ^  Ves.  jun.  698. 
^-  478.  (1)  See  5  Ves.  jun.  748. 

^  3 
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it  was  absolutely  necessary  to  decide  the  point  in  Cun- 
ningham and  Moody,  Lord  Hardwicke's  opinion  is  too 
clearly  expressed  to  be  misunderstood.  He  said,  that 
the  power  of  appointment  did  not  make  any  alteration  in 
the  vesting  of  the  remainder  in  fee ;  for  the  only  effect 
thereof  was  that  the  fee  which  was  vested  was  thereby 
subject  to  be  divested. 

Besides  these  leading  cases  there  are  several  dicta 
upon  this  point.  In  a  case  in  Lord  Raym.  (k),  Powell 
Justice,  said,  that  if  a  fee-simple  be  limited  to  such 
persons  as  A  shall  appoint  bv  his  will,  remainder  over, 
that  is  a  good  remainder  vested  till  the  appointment  In 
Goodhill  V.  Brigham  (/)i  Mr.  Justice  Bullar  put  the 
very  same  case,  namely,  a  power  to  ^  to  appoint  the 
fee,  and  in  default  of  appointment  to  himself  in  fe^ 
and  held,  that  A  could  take  nothing  till  his  death,  or 
till  his  appointment.  But  he  must  for  the  moment  have 
forgotten  the  decision  in  Doe  and  Martin,  which  was 
decided  ei^t  years  before  whilst  he  was  a  Judge  of 
the  King's  Bench,  and  in  which  he  entirdy  concurred ; 
and  in  a  case  which  occurred  about  the  same  period  as 
Goodhill  V.  Brigham,  he  treated  the  fee  as  dearly  vested 
till  appointment,  and  referred  to  the  case  of  Doe  and 
Martin  as  an  authority  in  that  respect  LordThurlow  (m). 
Lord  Alvanley  (n).  Lord  Redesdale  (o),  the  late  Mas* 
ter  of  the  Rolls  (p),  and  Lord  Eldon  (jf),  have  all  ex- 
pressed themselves  deddedly  of  the  same  opinion ;  and 

in 

{k)  Vol.  a.  1 150.  (»)  See  4  Vei.  jun.  636 ;  Van- 

/iv      «  J.  Ti  11       A  derzee  r.  Adom,  ib.  771. 

(0  1  Bos.  and  Pull.  198.  ^  ,  „        «    \i,         «   * 

^  (0)  See  1  Rep.  Temp.  Redes- 
Cm)  Madoc  V,  Jackson,  s  Bro.  dale,  293. 

C.  C.  588 ;  see  1  Rep.  T.  Rodes-        {p)  See  7  Yes.  jun.  583. 

dale,  993.  [q)  See  10  Yes.  jun.  26s. 
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ID  a  late  case  in  Ireland,  Lord  Manners  treated  Doe  v. 
Martin  as  a  clear  authority  for  this  construction,  and 
decided  accordingly  (r). 

The  result  of  the  authorities,  therefore,  is,  that  the 
power  of  appointment  does  not  prevent  the  vesting  of 
the  estates  limited  in  default  of  appointment ;  and  it  is 
equaUy  clear  that  the  same  doctrine  applies  to  person- 
alty ;  and  that  where  the  money  is  absolutely  given  over 
in  default  of  appointment,  it  is  vested,  subject  to  be 
divested  by  the  execution  of  the  power  (js). 

Where  a  term  is  created  by  a  settlement  to  raise  por- 
tions, with  a  general  power  of  revocation  of  the  settle- 
menty  although  the  portions  become  actually  due,  yet, 
while  the  power  subsists,  it  suspends  and  prevents  the 
portions  from  being  payable,  because  the  donee  of  the 
power  may  revoke  at  any  time  before  the  portions  are 
raised  and  paid,  although  the  ri^t  to  the  portions  is  be- 
come  vested  under  the  terms  of  the  settlement  (/)• 

The  essential  difference  between  a  power  and  an 
estate  has  led  to  the  distinction,  that  although  a  parti- 
tion will  not  revoke  a  previous  devise  where  the  estate 
is  limited  to  the  devisor  in  fee,  yet  if  the  estate  be 
limited  to  such  uses  as  he  shall  appoint,  the  partition 
will  revoke  the  devise,  although  the  fee  be  limited  to 
him  in  default  of  appointment  (u).     And  it  has  recently 

been 

(r)  Oibrey  r.  Bury,  1  Ball  and  Wnu.  93,    affii.    Dom.    Proc. 

Bcatty,  53.  2  Bro.  P.  C.  487  ;   see  Vane  v* 

(«)  Coleooanv*  Seymour,  1  Yes.  Lord  Dungannon,  q  Scho.  and 

S09 ;  see  a  Yes.  208 ;  Gordon  r.  hef,  118. 

Leri,   Ambl.    364;    Reade    v.  (u)  Wide  supra,  ^,B6^BndihQ 

Reade,  5  Yes.  jun.  748.  cases  there  cited. 

(f)  Reresby  v.  Newland,  2  l\ 

J-  4 
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been  determined  (I),  that  a  devise  of  a  freehold  estate 
contracted  for,  is  revoked  by  a  subsequent  conveyance 

to 


(I)  In  adverting  to  this  point  in  the  Treatise  on  Purchases, 
4th  edit.  p.  148,  the  author  added  a  note  on  Lord  Rosslyn's  ob- 
servation in  2  Yes,  jun.  429,  430,  that  the  rule  in  equity,  that  a 
devise  of  an  equitable  estate  is  not  revoked  by  taking  the  legal 
estate,  was  first  established  at  law.  In  Rawlins  and  Burgis  the 
above  note  was,  I  am  told^  cited  by  the  Court  with  approbatioB. 
The  reporters  have  made  the  following  observations  on  die  note  in 
question : — ''  It  seems  extraordinary  that  such  an  error  should  be 
imputed  to  Lord  Rosslyn  in  his  very  able  judgment  upon  this  sub- 
ject, as  the  conception  that  a  feofiment  to  the  use  of  a  man  before 
the  statute  of  uses  conferred  the  legal  seisin,  or  that  the  fact  wai 
at  variance  with  his  Lordship's  statement,  that  the  feoffment  was  to 
the  use  of  the  devisor.  As  an  instance  of  a  decision  at  law,  that 
by  taking  the  legal  estate  a  devise  is  not  revoked,  his  Lordship 
translates,  correctly  and  literally,  this  case  from  Rolle,  who  states 
shortly  the  ground,  that  after  the  feofiment  the  devisor  had  the 
use  as  before ;  guarding  against  any  inference  from  that  &ct,  and 
probably  thinking  it  unnecessary  to  add  the  general  efiect  of  the 
statute  transferring  the  seisin.  To  that  Lord  Rosslyn  evidently 
points ;  meaning  to  represent  the  case  as  amounting  to  an  autho- 
rity for  his  position,  considering  the  distinction  as  to  the  mode  of 
acquiring  the  legal  estate,  whether  by  the  statute  or  by  conveyance, 
immaterial."  3  Yes.  &  Bea.  385,  n. 

The  object  of  the  note  in  the  book  onJPurchases  was  not  to  im- 
pute error  to  Lord  Rosslyn,  who  in  fact  borrowed  the  observation 
from  Lord  Hardwicke,  but  to  show  that  no  such  rule  of  law  ever 
existed.  If,  however,  as  it  is  insisted,  Lord  Rosslyn  did  understand 
the  case  correctly,  he  must  have  known  that  it  did  not  establish 
the  rule  which  he  stated,  for  Rolle  himself  sho¥r8  that  the  statute  of 
uses,  by  turning  the  use  into  a  possession,  destroyed  the  use,  and 
consequently  any  devise  of  it  before  the  statute.  The  reason  why 
the  will  was  not  revoked  in  the  case  in  Rolle,  cited  by  Lord  Rosslyn^ 
was,  that   **  the  devisor  had  the  same  use  which  he  had  before; 

consequently 
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to  the  usual  uses  to  bar  dower,  where  the  contract  does 
not  provide  for  the  conveyance  of  the  estate  to  such 
uses  (x). 

(«)  Rawlins  v.  Burgis,  3  Vet.  and  Bea.  383.    The  case  is  now 
before  the  Lord  Chancellor  on  appeal. 


consequently  the  legal  estate  was  vested  in  him,  not  by  the  convey- 
ance  but  by  the  statute  of  uses,  and  the  will  must  have  been  within 
the  saving  in  the  statute.  If  the  will  had  not  been  saved  by  the 
statute  it  would  have  had  no  operation.  Lord  Rosslyn  was  cer« 
tainly  in  error.  He  either  overlooked  the  circumstance  that  the 
feofiment  was  to  the  use  of  the  devisor,  and  not  to  him  at  once,  or 
he  forgot  that  the  statute  itself,  if  it  did  not  vest  the  legal  estate  in 
the  devisor,  destroyed  the  will,  unless  it  was  within  the  saving  in 
the  act.  In  no  view  of  the  case  can  ^t  possibly  be  considered  as 
a  decision  establishing  the  rule  stated  by  Lord  Rosslyn.  Indeed 
the  statute  of  uses  was  passed  to  put  an  end  to  the  testamentary 
power  over  land  through  the  mediimi  of  uses,  but  it  contained  a 
saving  of  wills  made  before  the  statute  by  persons  who  died  before 
the  1st  of  May  1536.  This  saving  of  itself  shows  that  the  legisla- 
ture considered  that  the  act  by  its  operation  would  defeat  existing 
devises  of  uses.  Therefore  the  decision  in  question  did  not  establish 
a  general  rule  of  law,  but  was  founded  on  the  particular  saving  in 
the  statute,  which  took  the  case  out  of  the  general  rule. 
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CHAPTER   IIL 


BY  WHOM  POWERS   MAY  BE  EXECUTED. 


SECTION  L 

OF  THE  LEGAL  CAPACITY  OF  THE  DONEE. 

XO  ascertain  by  whom  a  power  may  be  executed,  we 
must  first  inquire  into  the  legal  capacity  of  the  claimant ; 
and  secondly,  we  must  examine  the  instrument  creating 
the  power,  to  see  that  he  is  duly  authorized  to  perform 
the  act.  I  propose,  therefore,  to  consider,  first,  who  is 
by  law  capable  of  executing  a  power ;  and,  secondly,  to 
state  a  few  special  cases  which  have  arisen  on  the  second 
head  of  inquiry. 

And,  first,  every  person  who  by  the  laws  of  England 
is  capable  of  disposing  of  an  estate  actually  vested  in 
himself,  may  exercise  a  power  over  land,  or,  in  other 
words,  direct  a  conveyance  of  that  land. 

By  the  common  law  a  married  woman  cannot  dispose 
of  her  own  estate  without  a  fine  or  recovery ;  but,  simply, 
as  the  instrument,  or  attorney  of  another,  she  may  con- 
vey an  estate  in  the  same  manner  as  her  principal  could, 
because  the  conveyance  is  considered  as  the  deed  of  the 
principal,  and  not  of  the  attomey,  and  her  interest  is  not 

afiected. 

When 
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When  we  consider  that  a  power  not  simply  collateral 
gives  the  complete  dominion  over  the  estate  to  the  extent 
of  the  power,  we  may  perhaps  incline  to  think  that  a 
married  woman  ought  not  to  be  permitted,  in  opposition 
to  the  rule  of  law,  to  divest  herself  of  any  estate  or 
interest  by  the  mere  execution  of  a  writing  without  a 
fine  or  recovery,  although  certainly  there  is  no  objection 
to  her  executing  a  power  simply  collateral.  And  that 
great  lawyer,  Chief  Justice  Bridgeman,  appears  to  have 
adopted  this  distinction  (a).  However,  it  has  long  been 
firmly  settled,  that  a  married  woman  may  execute  a 
power  whether  appendant,  in  gross,  or  simply  colla- 
teral (b\  and  as  well  over  a  copyhold  as  a  freehold 
estate  (c)  (I).  Thus,  if  a  married  woman  is  tenant 
for  life,  with  a  power  of  leasing  in  possession,  she 
cannot  raise  a  mortgage-term,  for  instance,  without 
a  fine  or  recovery ;  but  by  the  mere  execution  of  her 

power 

(a) See  1  Cha. Ca.  18;  sFreem.  Latch.  39 ;  Godb.  337,  pi.  419; 

168 ;   and   iee    Blithe's    case,  Bayley  v.  Warburton,  2  Rom. 

3  Freem.  91 ;  and  Godolphin  v.  494  ;    Tomlinson    v.    Dighton, 

Godolphm,  i  Ves.  21.  P.  Wms.  149;  Travels.  Travel, 

(i)  Harris  v.  Graham,  1  Ro.  3  Atk.  711,  a  Ves.  191,  cited 

Abr.  339,  pi.  19,  a  Ro.  Abr.  by  Lord  Hardwicke. 

947,  pL  6;  Gibbons  v.Moulton,  (c)    Driver    v.     Thompson, 

Finch.  346 ;  Daniel   v.  Uply,  4  Taunt.  994. 

(I)  Bat  ahhough  a  feme  covert  may  exerctse  a  power  over  a 
copyhold,  yet,  notwithstanding  the  decision  in  Driver  «•  Thompson, 
it  deserves  re-consideration  whether  she  and  her  husband  can  sur- 
rwider  her  estate  to  the  me  of  her  will,  for  she  is  incapable  of 
pifllfing  a  will,  technically  i^eaking,  and  her  will  in  sadi  a  case 
operates  on  the  inheritance  which  remains  vested  in  her  and  her 
husband  in  her  right. 
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power  she  may  create  a  lease  which  will,  at  least  in  part, 
and  may  perhaps  wholly,  take  effect  out  of  her  interest. 
So  if  she  has  a  general  power  of  appointment,  with  a 
limitation  in  default  of  appointment  to  herself  in  fee, 
she  cannot  affect  the  estate  vested  in  her  except  by  a 
fine  or  recovery;  but  she  may  defeat  the  limitation, 
and  convey  away  the  estate  by  the  execution  of  her 
power. 

It  is  not  material  whether  the  power  is  given  to  an 
unmarried  woman,  who  afterwards  marries  (^Q,  or  to  a 
woman  while  she  is  married,  who  afterwards  takes  an- 
other husband  (e) :  in  both  cases  she  may  execute  the 
power,  and  the  concurrence  of  her  husband  is  in  no  case 
essential.  But,  of  course,  a  power  given  expressly  to  a 
woman  "  being  sole^'  cannot  be  executed  by  her  during 
her  coverture  {J). 

It  must  be  remarked,  that  on  the  authority  of  the 
case  of  Rich  v.  Beaumount  (g*),  it  has  been  sometimes 
considered  doubtful  whether  a  power  given  to  a  feme  sole 
was  not  suspended  by  her  marriage.  By  the  settlement 
in  that  case  powers  were  given  to  a  single  woman  to  be 
executed  by  deed  or  will ;  she  afterwards  married ;  and 
during  her  coverture  exercised  the  powers  by  will.  Upon 
a  bill  filed  by  the  appointee  to  establish  the  execution 
of  the  power.  Lord  King  dismissed  it,  on  the  ground 

that 

{d)  Gibbons  v.  Moulton,  Finch  (/)  Lord  Antrim  v.  Duke  of 

346 ;  Churchill  v.  Dibben,  Reg.  Buckingham^    1    Cha,  Ca.   1 7, 

Lib.  A.  1753,  fol.  252.  2  Eden.  2  Freem.  168.    There  is  an  im- 

SS^*  perfect  note   of  this  .case  i« 

{e)  Bayley     v.    Warburton,  1  Sid.  101. 

9  Com.  494 ;  Burnet  v.  Mann,         ^j  3  Bro.  P.  C-  308. 
1  Ves.  157. 
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tliat  the  remedy  lay  at  law ;  but  upon  appeal  to  the 
House  of  Lords  ^  the  dismission  was  reversed,  and  the 
Court  of  Chancery  was  directed  to  state  a  case  for  the 
opinion  of  the  court  of  King's  Bench,  but  it  has  never 
been  ascertained  what  ultimately  became  of  the  case  (A). 
The  case,  however,  has  frequently  been  cited  as  an 
authority  that  a  feme  covert  may  exercise  such  a  power  (i). 
In  one  case  (A),  Lord  Hardwicke  said,  "  It  has  been 
determined  in  this  court  that  a  Jeme  covert  can  execute 
a  power,  as  in  Travel  v.  Travel,  and  in  Rich  v.  Beau- 
mont, where  the  Lords  sent  a  case  to  B,  R.  for  their 
opinion,  which  they  never  did  before :"  and  in  another 
case,  it  is  expressly  stated,  arguendo  (/),  that  a  case 
was  sent  from  the  Court  of  Chancery  for  the  opinion  of 
B.  R.y  where  it  was  held  a  good  appointment.  But, 
whatever  was  the^  decision  in  this  case,  the  law  is  now 
clearly  settled  that  a  feme  caoert  may  execute  a  power 
given  to  her  whilst  sole. 

In  Peacock  v.  Monk,  Lord  Hardwicke  doubted  whe- 
ther an  heir  at  law  of  a  woman  would  be  bound  by  a 
mere  agreement  entered  into  before  marriage  between 
her  and  her  husband,  that  she  might  dispose  of  her 
estate  notwithstanding  her  coverture  (»i).  But  in  Wright 
V.  Englefield  (w),  Lord  Northington  held,  that  the  wife 
might  execute  her  power  in  the  same  manner  as  if  she 
had  a  power  over  a  legal  estate ;  and  his  decree  was 
affirmed  in  the  House  of  Lords.     In  this  case,  indeed, 

the 
(h)  4  Vin.  Abr.  168,  pi.  26 ;        (/)  Q  Yes.  64;  and  see  1  Yes. 
S3  Vm.  Abr.  277,  pi.  47 ;  3  Bro.      303,  305. 
P.  C.  308.  (,„)  a  Ves.  191. 

(i)Sec3Atk.7ii.  („)Ambl.468. 

(Jt)  See  3  Vei.  191. 
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the  legal  estate  was,  at  the  time  of  the  articles,  outstand- 
ing in  trastees  (0) ;  but  Lord  Northington  appears  to 
have  grounded  his  decision  on  the  fact,  that  the  execu« 
tion  of  the  power  was  in  favour  of  children ;  and,  there- 
fore, there  was  a  meritorious  consideration.  In  a  case 
which  occurred  a  few  months  before  (p),  where  the  wife 
had  the  legal  estate  vested  in  herself,  but  had  by  articles 
a  power  to  dispose  of  it,  which  she  executed  in  favour 
of  a  natural  son,  and  then  joined  with  her  husband  in 
levying  a  fine  to  other  uses,  Lord  Northington  held  the 
execution  of  the  power  to  be  void,  and  that  the  estate 
passed  by  the  fine,  and  the  court  could  not  lend  its  aid, 
because  there  was  no  meritorious  consideration. 

Lord  Northington,  however,  was  not  correct  in  hold- 
ing a  consideration  to  be  necessary.  The  true  principle 
on  which  equity  ought  to  lend  its  aid  is,  that  the  agree* 
ment  having  been  made  on  marriage,  the  husband  would 
be  compelled  to  make  a  legal  settlement  Accordingly, 
in  Rippon  v.  Dawding  (g)y  Lord  Camden  held,  that 
under  an  agreement  entered  into  previously  to  marriage, 
a  devise  by  a  feme  covert  seised  of  the  legal  estate  was 
valid,  and  he  would  not  enter  into  the  consideration  of 
the  objects  in  favour  of  whom  the  estate  was  devised  ^ 
He  said,  it  was  a  mistake  to  call  it  a  question  between 
volunteers.  The  agreement  was  made  on  marriage,  and 
the  wife  might  have  compelled  the  husband  to  join  with 
her  in  a  fine ;  and  he  thou^t  the  case  was  governed  by 

Wright 

(9)  Wright  V.  Lord  Cadogan,  (q)  Ambl.  565. 1  Powell,  Coatr. 

Bro.  P.  C.  156.  3  Eden.  339.  73;  and  see  s  Term  Rep.  695  ; 

(p)  BramhaUv.  Hall,  Ambl.  Dillon  v.  Grace,   a  Scho.  and 

467 ;  see  Ambl.  474.  a  Eden.  Lef.  456;  George  v. «— »  AmbL 

asi,  and  the  Editor's  note.  627. 
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Wright  V.  Cadogan^  although  the  legal  estate  was  vested 
in  the  wife. 

But  where  the  agreement  is,  that  the  wife  may  dispose 
of  the  estate  by  will,  a  will  made  before  the  marriage, 
although  subsequently  to  the  agreement,  will  be  revoked 
by  the  marriage,  unless  expressly  authorized  by  the 
ancles  to  be  made  before  marriage  (r) ;  it  will  not  how- 
ever be  inferred  that  the  power  was  only  to  be  executed 
in  the  event  of  the  wife  surviving  the  husband  from  the 
circumstance  that  it  was  to  be  executed  by  will  only, 
although  a  feme  covert  cannot  make  a  proper  will  (s). 


An  infant  cannot,  at  common  law,  alien  his  estate, 
unless  by  force  of  a  custom ;  but  he,  like  3,Jeme  covert, 
may  at  common  law  do  any  act  where  he  is  a  mere 

a 

instrument,  or  conduit-pipe,  and  his  interest  is  not 
concerned  (/).  Upon  the  same  principle  it  would 
seem  to  follow,  that  an  infant  may  execute  a  power 
an^y  collateral,  deriving  its  effect  from  the  statute  of 
uses. 

Dyer^  in  his  reading  on  the  statute  of  wills,  say&,  that  if 
a  man  makes  his  will,  and  wills  that  J.  S.  who  is  within 
age,  shall  have  the  disposition  of  his  land,  this  is  good. 
The  same  law  is  where  a  woman  covert  hath  such 
authority. 

And  it  has  been  thought  that  an  infant  may  exei  ute 
even  powers  appendant  and  in  gross.     The  case  of 

Hollingsher.d 

(r)  Hodsdea  v.  Lloyd,  a  Bro.  (s)    Driver    v.    ThompMB, 

C.  C  534 ;    Doe  V,  Staple,  2  4  Taunt.  S94. 

Terra  Rep.  684 ;  see  particularly  (^)  See  3  Atk.  710. 
p.  697. 
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Hollingshead  v.  HoUingshead  (ti)  is,  as  reported,  an 
authority  that  way.  An  infant,  tenant  for  life,  with  a 
power  to  jointure  upon  his  marriage,  covenanted  to 
settle  lands  on  his  wife,  and  afterwards  died  without 
having  made  any  jointure,  and  equity  made  good  the 
jointure,  which,  as  the  facts  are  stated,  could  only  be 
on  the  principle  that  the  infant  had  a  disposing  power. 
But  the  late  Lord  Alvanley  seemed  to  think  that  the 
infant  had  done  some  act  after  he  came  of  age  to  con- 
firm the  jointure  (s) :  And  in  a  case  at  the  Rolls  in  the 
year  1738,  the  Master  of  the  Rolls  said,  that  the  case 
of  Hollingshead  v.  Hollingshead  was  an  idle  case,  and 
not  law  (y)  (I).  In  the  great  case  of  Hearle  v.  Green- 
bank  (z)y  both  the  counsel  and  the  Court  said  repeatedly, 
that  there  was  no  case  in  which  it  had  been  decided  that 
an  infant  could  execute  a  power  appendant  or  in  gross. 
Lord  Hardwicke  said,  that  the  applying  for  several 
private  acts  of  parliament  to  enable  infants  to  execute 
powers  given  to  them,  showed  the  sense  of  mankind  in 
that  respect ;  and  he  held,  decidedly,  that  a  power  to  a 
feme  covert,  an  infant,  to  appoint  an  estate,  notwith- 
standing 

(tf)  3  P.  Wmg.  aag.   i  Stra.  si  March  1738.    16  Vin,  Abr. 

604,  Glib.  £q.  Rep.  168.  4  Rro.  486,  pi.  3;  and  see  Lord  Kilmurry 

C.  C.  466,  cited.  V.  Dr.  Grey,   2  P.  Wms.  671, 

(«)  See  4  Bro.  C.  C.  466.  cited;  explained  in  3  Atk.  713. 

(y)  Colton  v.  Hoiking,  Rolli,         (x)  3  Atk.  695.    1  Ves.  298, 


(I)  I  have  not  been  able  to  find  any  case  on  this  point  in  Reg.  Lib. 
The  point  probably  arose  incidentally  in  a  case  of  Colton  and  New- 
land,  which  appears  from  the  registrar's  book  to  have  been  before 
the  Master  of  the  Rolls,  in  Hilary  Term,  1738. 
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standing  her  coverture,  did  not  authorize  her  to  appoint 
the  estate  during  her  infancy,  as  it  was  a  power  to  be 
exercised  over  her  own  inheritance.     Lord  Hardwicke, 
in  this  case,  showed  not  only  that  the  power  could  not 
be  legally  executed  during  the  donee's  infancy,  but  that 
the  testator  did  not  intend  that  it  should  be,  as  he  gave 
it  expressly  during  coverture,  but  not  during  infancy, 
and  eipressio  unius  est  exclusio  alterius.     From  this  it 
has  been  inferred,  that  Lord  Hardwicke  was  of  opinion 
that  such  a  power  might,  by  express  words,  be  given 
daring  infancy;  but  it  is  manifest,  that  he   merely 
intended  to  show,  that,  even  if  such  was  the  doctrine,  it 
would  not  apply  to  the  case  before  him.     It  would  be  a 
bold  decision,  that  Hn  infant  may  have  a  power  of  dispo- 
sition over  an  estate  through  the  medium  of  the  statute  of 
uses.     Before  the  statute,  it  is  clear  that  an  infant  could 
not  alien  a  use  limited  to  him,  that  is,  could  not  direct 
his  trustee  to  convey  the  estate  to  a  third  person.     In 
that  respect  equity  followed  the  law.     Now  the  statute 
only  operates  upon  what  were  uses  at  the  time  it  passed. 
A  power  not  simply  collateral  is  a  beneficial  right  to 
direct  the  trustee  to  convey  the  estate  to  whom  you  shall 
appoint.    This  direction  an  infant  cannot  give  by  reason 
of  his  non-age.     Therefore,  the  appointee  never  gains 
a  use,  or  equitable  right,  upon  which  the  statute  can 
operate.     The  law  is  already  carried  to  its  utmost  limit 
in  the  power  given  to  femes  covert,  and  the  disability 
of  an  infant  is  much  stronger  than  that  of  a  married 
woman* 

Upon  the  whole  it  should  seem  that  an  infant  cannot 
exercise  a  power  over  real  estate^  unless  it  be  a  power 
sh^y  collateral,  but  as  to  personalty,  clearly  he  may 

31 
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exercise  a  power  over  that,  at  the  age  at  which  by  law 
he  may  dispose  of  personalty  to  which  he  is  absolutely 
entitled  (z). 

(2)  Hearle  v.  Greenbank,  ubi  sup. 


SECTION    II. 

OF   THE    WORDS   OF    THE    INSTRUMENT    CREATING 

THE    POWER. 

I.  It  is  unnecessary  to  observe,  that  a  power  to  be 
executed  by  the  survivor  of  two  persons  cannot  be 
executed  by  the  one  first  dying  (a).  Lord  Thurlow  has 
even  decided  that  such  a  power  cannot  be  executed  by 
the  two  persons  during  their  joint  lives  (b).  A  power  ia 
a  will,  in  case  either  of  two  trustees  should  decline  to 
act,  to  the  mf^ivor  of  the  trustees,  to  appoint  new 
trustees,  authorizes  the  continuing  trustee  to  appoint 
new  ones ;  but  if  both  refuse  to  accept  the  trust,  they 
cannot  exercise  the  power  (c). 

Formerly,  where  a  power  was  given  to  executors  to 
sell,  and  one  of  them  refused  the  trust,  it  was  clear 
that  the  others  could  not  sell.  But  the  statute  of 
21  Hen.  VIII,  c.  4,  provided,  that  where  lands  are 
willed  to  be  sold  by  executors,  and  part  of  them  refuse 
to  be  executors,  and  to  accept  the  administration  of  the 
will,  all  sales  by  the  executors  that  accept  such  admi- 
nistration shall  be  as  valid  as  if  all  the^  executors  had 

joined. 

{a)  Bishop  ofOxoni;.  Leighton,  s  Vem.  376. 

(b)  Mac  Adam  v.  Logan,  3  Bro.  C.  C.  320. 

(c)  Sharp  r.  Sharp,  2  Bam.  &  Aid.  405. 
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joined  (d).  But  although  one  refuse,  the  others,  it  is 
said,  cannot  sell  to  him,  because  he  is  still  party,  and 
privy  to  the  will  {e). 

It  is  regularly  true,  at  common  law,  that  a  naked 
authority  given  to  several  cannot  survive.  Therefore, 
if  a  man  devise  his  lands  to  A  for  life,  and  that  after  his 
decease  the  estate  shall  be  sold  by  the  executors,  naming 
than,  as  by  JB  and  C  his  executors,  or  by  B  and  C,  who 
are  not  named  executors,  in  that  case,  if  one  of  them 
die  during  the  life  of  A,  the  other  cannot  sell,  because 
the  words  of  the  testator  would  not  be  satisfied  (J^). 
The  same  doctrine  seems  to  apply  to  powers  operating 
under  the  statute  of  uses,  for  in  a  case  where  cestui  que 
use  in  fee  before  the  statute  of  uses  willed  that  his 
feoffees  A^  J3,  and  C,  should  suffer  his  wife  to  take  the 
profits  for  her  life,  and  that  after  her  decease  the 
premises  should  be  sold  by  his  said  feoffees,  one  of  the 
feoffees  died,  and  then  the  wife  died,  and  the  question 
was,  whether  the  survivors  could  seU,  and  it  was  ruled 
that  they  could  not  (g). 

But  where  the  words  of  the  testator  can  be  satisfied, 
a  court  of  law  will  relax  this  rule.  Therefore,  if  three 
or  more  executors  are  appointed,  and  the  devise  is,  that 
the  estate  shall  be  sold  by  the  executors  generally,  there 
the  survivors  may  sell,  because  the  plural  number  of 

executors 

((0  See  6  Term   Rep.  396.  and  Peyton  v.  Bury,  a  P.  MTms. 

Denne  v.  Judge,  11  East,  288 ;  626 ;  Attorney  General  v.  Qleg, 

iiDb.  on  Usetf,  p.  128  and  n.  (4).  1  Atk.  356. 
(tf)  Co.  Litt.  113  a.  (g)  Py.  177,  pi.  33;   and  see 

(/)  Co.  litt.  113a;  see  Mo.  Stile  v.  Tomson,  Dy,  210. 

Cii  pL  172 ;  and  see  Wilm.  49 ; 
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executors  remains  (k).  And  this  was  decided  in  a  case 
where  a  man  appointed  that  his  sons-in-law  generally 
should  sell  the  land,  and  before  the  time  of  sale  arrived 
one  of  them  died,  and  it  was  adjudged  that  the  -sale  by 
the  survivors  was  good,  because  they  were  named  gene- 
rally by  his  sons-in-law ;  and  the  words  of  the  will  in  a 
benign  interpretation  were  satisfied  in  the  plural  number, 
although  they  had  but  a  bare  authority ;  but  if  they 
had  been  particularly  named,  then  the  survivors  could 
not  have  sold  (1). 

In  a  case  in  Dyer  (A),  where  two  executors  were  ap- 
pointed, and  the  devise  was,  that  the  executors  should 
sell,  and  one  died,  it  was  the  opinion  of  Anderson, 
Windham,  and  Rhodes,  that  the  stir\ivor  could  not 
sell:  Dyer  resolves  the  same  case  in  his  reading  on 
the  statute  of  wills :  "  A  man  willeth  that  his  execu- 
tors shall  sell  his  lands  for  the  payment  of  his  debts ; 
they  all  die  but  one;  he  maketh  the  sale;  the  vendee 
shall  not  have  the  land ;  contrary  the  law  if  to  the  ex- 
ecutors to  be  sold ; "  and  there  are  other  authorities  to 
the  same  effect  (/).  But  cases  are  not  wanting  on  the 
other  side  of  the  question ;  and  in  the  case  of  Houell 
V.  Barnes,  ^though  it  was  holden  that  the  executors  took 
an  authority  only,  yet  Jones,  Crooke,  and  fiarkeley, 
determined   that   the    survivor  could  sell  (m).      But 

Jenkins 

(h)  Co.  Idtt.  113  a ;  see  Dy.  {k)  Dy.  219,  side  note  to  pi.  8; 

1 77,  pi.  32  ;  Garbland  r.  Mayot,  and  see  Goulds,  s  S.  C. 

2  Vera.  105.  (/)  Lock  v.  Loggin,   1  And. 

(t)  Vincent  and  Lee,  Co.  Litt.  145  ;  see  Jenk.  Cent.  p.  44. 

113  a;   Cro.  Eliz.  26;    1  Leo.  (m)  Houell  v. 'Barnes,   Cro. 

285;    3  Leo.   106;    Mo.  147;  Car.  382,  1  Jo.  352,  pi.  3,  nom. 

Dy.  177,  side  note  to  pi.  32.  Barnes'  case ;  Anon.  2  Leo.  220, 
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Jenkins  thinks  that  this  case  depends  upon  the  executors 
not  being  at  first  named  by  their  proper  names ;  and  that 
they  took  qua  executors.  He  gives  it  as  his  opinion, 
that  if  a  devise  be  that  A  and  J5,  the  executors,  shall 
sell  certain  land,  and  near  the  end  of  the  will  the  testa- 
tor also  names  them  executors,  if  the  one  dies  the  other 
may  sell,  for  the  interest  is  annexed  to  the  executorship 
by  this  repetition  in  the  will  (w).  Mr.  Hargrave  has 
endeavoured  to  establish,  that  where  the  power  is 
pven  to  executors^  or  to  persons  nominatim  in  that 
character  J  the  survivor  may  sell,  as  the  power  is  given 
to  them  ratione  officii;  and  as  the  office  survives,  by 
parity  of  reason  the  authority  should  also  sui-vive  (p). 
And  the  liberality  of  modem  times  will  probably  induce 
the  courts  to  hold,  that,  in  every  case  where  the  power 
is  given  to  executorSy  as  the  office  survives  so  may  the 
power.  We  shall  hereafter  see  that  it  is  well  established, 
that  equity  will  interpose  to  prevent  the  consequences 
arising  from  the  extinction  of  the  power.  As  the  law 
now  stands,  it  seems, 

1.  That  where  a  power  is  given  to  two  or  more  by 
their  proper  names,  who  are  not  made  executors,  it  will 
not  survive  without  express  words  : 

3.  That  where  it  is  given  to  three  or  more  generally, 
as  to  "my  trustees,"  "  my  sons,"  &c.  and  not  by  their 

proper 

pi.  978;  Milward  V.  Moore,  Sav.  but  see  Pow.  Dev.  302*-3io. 

7s ;  and  tee  Anon.  Dy.  371  b.  Wliere,  however,  the  two  ques- 

pL  3.  tions,  viz.  where  executors  take 

(»)    See  Foone  v.    Blount,  a  fee,  and  where  if  they  take 

Cowp.  464,  only  an  authority,  it  will  sur- 

(o)  N.  (2)  Co.  Litt.  113a;  vivc,  appear  to  be  confounded. 
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proper  names,  the  authority  will  survive  whilst  the  plural 
number  remains  : 

3.  That  where  the  authority  is  given  to  "  executors,** 
and  the  will  does  not  expressly  point  to  a  joint  exercise 
of  it,  even  a  single  surviving  executor  may  execute  it ; 

But, 

4.  That  where  the  authority  is  given  to  them  nomi- 
natim^  although  in  the  character  of  executors,  yet  it  is 
at  least  doubtful  whether  it  will  survive. 

I  shall  close  this  subject  with  Sir  Edward  Cokeys 
advice,  to  give  the  authority  to  the  executors'  or  the 
survivors,  or  survivor  of  them,  or  to  such  or  so  many 
of  them  as  take  upon  them  the  probate  of  the  ^lU,  or 
the  like  (p). 

In  a  late  case  {q\  where  a  power  of  sale  was  reserved 
by  a  settlement  to  three  trustees,  and  their  hdrs^  and 
there  was  a  power  to  appoint  new  trustees,  it  was  held 
that  two  surviving  trustees  could  not  execute  the  power, 
although  the  money  was  directed  to  be  paid  to  the  trus- 
tees, or  the  survivor  or  survivors  of  them,  or  the  ex- 
ecutors, administrators  or  assigns  of  such  survivor  (I). 

Where  three  different  classes  of  trustees  were  ap- 
pointed by  will  for  three  different  purposes,  first,  R. 
Sharp,  and  R.  L.  Rice,  as  to  1,000/.;  then  as  to  the 
rest  of  the  personal  estate,  Mary  Sharp,  R.  Sharp,  and 
G.  A.  Davis ;  and  then  as  to  the  real  estate,  R.  Sharp, 

and 

(|>)   Co.   Litt.    113  a;    see  (q)  Townsend  v.    WSbod, 

Townsend  v.  Wallej,  Mo.  341,       1  Barn.  &  Aid  608* 
Cro.  Eliz.  534. 

(I)  As  to  powers  19  consent,  see  post,  ch.  5,  sect.  3. 
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and  G.  A.  Davis ;  and  the  will  then  contained  a  power, 
that  in  case  either  of  the  testator's  said  trustees,  R.  Sharp 
and  R.  L.  Rice,  so  far  as  applied  to  the  trusts  reposed 
in  them  respectively,  or  the  said  Mary  Sharp,  R.  Sharp 
and  G.  A.  Davis,  so  far  as  applied  to  the  trusts  reposed 
in  them  respectively  as  aforesaid,  should  happen  to  die, 
or  desire  to  be  discharged  from,  or  neglect  or  refuse,  or 
become  incapable,  to  act  in  the  trusts  thereby  in  them 
reposed,  before  such  trusts  should  be  fully  performed  or 
detennined,  in  such  case  it  should  be  lawful  for  new 
trustees  to  be  appointed :  It  was  held  that  these  words 
plainly  denoted  that  the  two  first  trustees  were  to  be 
distinguished  as  a  separate  class,  and  the  second  sentence, 
which  applies  to  the  other  three,  had  the  same  confined 
meaning ;  the  whole  power,  therefore,  was  given  to  the 
persons  named  in  classes,  and  no  power  at  all  was  given 
to  the  third  class,  who  were  not  named  (r). 


II.  It  sometimes  happens  that  a  testator  directs  his 
estates  to  be  sold  for  certain  purposes,  without  declaring 
by  whom  the  sale  shall  be  made.  In  the  absence  of  such 
a  declaration,  if  the  fund  be  distributable  by  the  execu- 
tor he  shall  have  the  power  by  implication. 

In  a  case  in  the  year*book,  1 5  H.  7  (^),  it  was  said 
by  Rede,  Tremaile,  and  Frowik,  that  if  a  man  make 
his  will,  that  his  land,  which  his  feoffees  have, .  shall 
be  sold  and  aliened,  and  does  not  say  by  whom,  then 
his  executors  shall  alien,  and  not  the  feoffees ;  and  the 

reporter 

(r)  Sharp  v.  Sharp,   s  Bam.         {s)  Appendix,  No.  1 . 
k  Aid.  405. 
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reporter  observes  that  Feniux,  in  a  manner  affirmed 
this  the  day  before,  although  he  made  no  observation 
on  the  rule  at  the  time  it  was  pronounced  by  the  other 
Judges.  Conisby  said,  that  the  feoffees  shall  alien  this, 
[at  that  time,  of  course,  the  fee  was  in  them,]  for  they 
have  fhe  confidence  placed  in  them ;  but  this  was  denied ; 
for  executors  have  much  greater  confidence  placed  in 
them  than  the  feoffees  have ;  for  the  money  to  arise  by 
the  sale  of  the  executors  shall  be  assets  in  their  hands, 
and  therefore  they  shall  sell. 

In  a  case  in  the  1 6  Eliz.  (/),  a  man  devised  his  lands 
to  his  wife  for  life;  and  because  he  was  in  doubt 
whether  he  should  have  issue  or  not,  he  further  willed 
by  his  will,  that  if  he  should  not  have  any  issue  by  his 
wife,  that  then  after  the  death  of  his  wife  the  lands 
should  be  sold,  and  the  money  thereof  coming  distri- 
buted to  three  of  his  blood,  and  made  his  wife  and 
another  his  executors,  and  died.  The  executors  proved 
the  will.  The  other  executor  died,  and  the  wife  sold 
the  lands;  and  it  was  the  opinion  of  Wray  and  South- 
cote,  Justices,  that  the  sale  was  good,  although  it  be 
not  expressed  in  the  will  by  whom  the  land  should  be 
sold;  for  the  monies  coming  of  the  sale  are  to  be  dis- 
tributed by  his  executors  to  persons  certain,  as  legacies^ 
and  it  appertains  to  executors  to  pay  the  legacies,  and 
therefore  they  shall  sell,  &c.  as,  if  a  man  willeth  that 
his  lands  shall  be  sold,  and  that  the  monies  C(Mning 
thereof  shall  be  disposed  of  for  the  payment  of  his 
debts,  now  the  executors  shall  sell  the  lands,  for  to 
them  it  belongs  to  pay  debts.    Also  they  held  that  the 

lands 

(0  2  Leo.  220,  pi.  276. 
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lands  should  be  sold  in  the  life  of  the  wife,  otherwise 
it  could  never  be  sold,  and  also  the  surviving  exe- 
cutor shall  sell  the  lands,  because  the  authority  doth 
survive. 

The  same  point  was  decided  the  same  way,  in  a  case 
in  the  23rd  of  Eliz.  (t/),  a  man  excepted  out  of  a  devise 
his  manor  of  22,  which  "  he  appointed  to  pay  his  debts," 
and  made  two  executors,  and  died ;  one  of  the  executors 
died,  the  other  proved  the  will,  and  sold  the  manor,  and 
by  the  opinion  of  the  court  the  sale  was  valid,  for  such 
was  the  intention  of  the  testator,  and  not  to  leave  the 
reversion  to  his  heir,  but  to  trust  his  executors  with  the 
sale  for  the  speedy  payment  of  his  debts. 

And  in  one  case  Mr.  Justice  Wyld  conceived  that 
the  executor  of  the  executor  might  sell,  which  opinion 
appears  to  be  well  founded,  because  the  chain  of  repre- 
sentation was  not  broken ;  and  the  intent  was,  that  the 
power  should  be  executed  by  him  to  whose  hands  the 
money  was  to  come  (a?). 

In  the  famous  case  of  Pit  %?.  Pdham  (j/)  the  testator 
appointed  his  wife  sole  executrix.  His  land  ^t  Bland- 
ford,  which  was  his  wife's  jointure  (being  the  land  in 
question),  he  confirmed  unto  her ;  and  after  her  death 
he  appointed  it  to  be  sold,  and  the  purchase-money  to 
be  divided  between  his  wife  and  three  nephews,  one  of 
whom  was  his  hdr  at  law ;  and  he  gave  the  share  of  any 
of  his  nephews  dying  in  his  wife's  life*time  to  a  stranger. 
The  persons  entitled  to  the  purchase-money  sold  their 

of 

(«)  Anon.  Dy.  371  b.  pi.  3;         (s)  1  Cfaa.  Ca.  178. 
•ee  1  And.  145,  146;  and  see         (y)  i  Cha.  Ca.  176;  tee  Ben- 
Tenant  V.  Brown,  1  Cha.Ca.  180.     tham  v.  WilUhire,  4  Madd.  44. 
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interest,  and  then  the  executrix  died/  leaving  executors ; 
and  a  bill  was  filed  to  compel  the  heirs  of  the  testator 
to  convey  to  the  purchaser.  The  Lord  Keeper  called 
in  Twisden  and  Wyld,  J.  to  his  assistance.  Twisden 
doubted  that  the  executors  of  the  executor  cannot  be 
compelled  to  sell  in  this  case,  the  sak  not  being  to  be 
made  till  after  the  death  of  the  ejxcutor.  Wyld  was  of 
opinion  that  the  executor  of  the  executor  could  sell, 
A  trial  was  ordered  in  the  Common  Pleas,  in  a  feigned 
action,  on  two  points,  first,  whether  Jane,  the  executrix, 
had  power,  and  could  by  the  will  have  sold  the.  lands  ; 
secondly,  whether  a  sale  by  her  executors  be  a  good 
sale ;  and  after  several  solemn  arguments  the  court  gave 
judgment  unanimously  in  the  negative  on  both  points, 
and  thereupon  the  Lord  Keeper  dismissed  the  bill,  but 
his  decree  was  reversed  in  Dom.  Proc.  (z). 

In  Levinz,  it  is  said  that  the  Lord  Keeper  held  the 
win  void,  because  it  was  not  said  by  whom  the  sale  was 
to  be  made,  but  that  the  House  of  Lords  decided  upon 
the  advice  of  the  Judges,  that  the  heir  should  sell ;  for 
when  no  person  is  appointed  to  sell,  it  must  be  intended 
that  he  shall  sell  who  has  the  estate,  which  is  the  heir. 
Levinz  mentions  the  case  in  the  year-book,  and  he 
refers  the  rule  there  to  cases  where  the  sale  is  for  pay- 
ment of  debts. 

Levinz  however  does  not  appear  to  be  warranted  in 
Ins  conclusions.  It  is  well  settled,  as  we  have  seen,  that 
the  executors,  where  no  contrary  intention  appeoxs,  ^all 
sell,  as  well  where  the  money  is  to  be  applied  for  pay- 
ment of  debts,   as  where  it  is  given  in  the  nature  of 

l^acies, 
(jt)  I  Ler.  304. 
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legacies,  and  is  distributable  by  the  executors.  iThere 
are  many  cases  to  which  the  supposed  rule  by  the  Lords 
could  not  apply. — For  example,  a  power  of  sale  to  pay 
legacies,  without  naming  any  person  to  execute  it,  with 
a  devise  of  the  estates  in  strict  settlement  in  default 
of  and  until  execution  of  the  power.  There  the  estate 
would  not  go  to  the  heir ;  and,  speaking  generally,  it 
would  be  inconsistent  to  give  the  power  to  him,  because 
he  may  not  be  capable  of  executing  it;  whereas  the 
testator  has  reposed  confidence  in  his  executor,  and 
chosen  a  person  capable  of  exercising  any  powCT  which 
might  be  given  to  him.  The  case  of  Pit  v.  Pelham  did 
not,  it  is  conceived,  over-rule  any  of  the  former  cases 
on  this  point.  There  was  no  ground  in  that  case  to 
^ve  the  power  to  the  executrix,  because  upon  the  whole 
will  taken  together  it  is  clear  that  the  power  did  not 
arise  until  her  death,  and  the  power  could  not  by  im- 
plication be  given  to  her  executors,  because  she  had  no 
authority  vested  in  her  which  they  could  claim  as  repre- 
senting her,  and  the  purchase-money  was  not  thrown 
into  the  general  mass  of  the  testator's  personal  estate, 
or  ^ven  as  legacies,  so  as  to  bring  it  within  the  grasp  of 
her  executors  as  personal  representatives  of  the  original 
testator.  The  power  therefore  was  void  at  law,  for  want 
of  a  person  to  execute  it,  and  Lord  Keeper  Brid^nan 
followed  the  law,  and  held  the  heir  not  bound  to  make 
good  the  omission  in  equity,  but  this,  and  this  only, 
was  over-ruled  in  the  House  of  Lords.  There  was  no 
other  point  to  decide  upon.  Besides,  the  question  as 
to  the  power  did  not  arise,  for  a  sale  under  the  power 
wHs  not  required,  but  only  a  conveyance  to  clothe  the 
purctiaser  of  liie  equitable  interests,  with  the  legcd  estate. 

This 
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This,  it  is  clear,  could  not  have  been  effected  under  the 
power  if  it  even  had  been  vested  in  the  executors  of  the 
executrix. 

It  appears  therefore,  to  be  settled  (I),  that  a  power 
in  a  will  to  sell  or  mortgage,  without  naming  a  donee, 
will,  if  a  contrary  intention  do  not  appear,  vest  in  the 
executor,  if  the  fund  is  to  be  distributable  by  him  either  . 
for  the  payment  of  debts  or  legacies ;  and  it  seems  that 
whilst  the  chain  remains  unbroken,  the  power,  until 
exercised,  will  go  from  him  to  his  executors. 

It  remains  only  to  observe,  that  where  the  power  is 
^ven  to  executors  they  may  exercise  it,  although  they 
renounce  probate  of  the  will  (a)*. 

But  where  a  testator  bequeathed  an  estate  to  his  wife 
for  life,  and  directed  that  after  her  decease  the  estate 
should  be  sold  to  the  highest  bidder  by  public  auction, 
and  the  money  arising  from  such  sale  to  be  disposed  of 

amongst 

(a)  See  the  case  in  H.  7.  Appendix,  No.  1.  See  Keates  r.  Burton, 
14  Yes.  Jun.  434. 


(I)  The  following  case  I  extracted  from  an  abstract  of  a  title  :  A 
testator  directed  that  after  payment  of  his  debts,  legaciesi  and  fune- 
rals, all  his  freehold  and  copyhold  estate,  called  Clavering  Farm, 
should,  as  soon  as  might  be  after  his  decease,  be  sold,  and  that  the 
money  arising  thereby,  and  the  profits  thereof  in  the  mean  time  should 
be  considered  as  part  of  his  personal  estate ;  and  he  appointed  exe- 
cutors, who  proved  the  will.  The  estate  was  directed  to  be  sold,  and 
the 'testator's  heir  at  law  was  to  conyey  the  same,  pursuant  to 
7  Ann.  enabling  infant  trustees  to  convey.  Rowley  v.  Rowley 
KoY«  173I1  Ch.  The  case  is  not  an  authority.  It  is  clear  that  the 
heir  was  not  a  trustee  within  the  statute  of  Ann.  In  words  the 
power  was  not  to  arise  until  **  the  debts,  legacies,  and  funerals*' 
were  paid. 
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amongst  certain  persons  named  in  his  will,  and  he  ap- 
pointed his  wife  and  another  person  executors,  it  was 
held  that  the  power  was  not  given  by  implication  to  the 
executors,  because  they  had  nothing  to  do  with  the  pro- 
duce of  the  sale,  nor  any  power  of  distribution  with 
respect  to  it  (i). 


Whether  a  power  extends  to  all  the  persons  entitled 
under  the  instrument  creating  it,  or  only  to  some  in 
particular,  depends  not  upon  the  place  where  the  power 
is  inserted,  but  upon  the  fair  construction  of  the  whole 
instrument  taken  together  (c). 

(b)   Bentham    v.  Wiltshire,     Master  of  the  Rolls  in  Fatten 
4  Madd.  44 ;   the  same  point     v.  Randall, 
was    lately    decided    by    the        (c)  See  a  Str.  961 , 1 2  East,  455, 
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SECTION  I. 

OF  THE  TRANSFER  OR  DELEGATION  BT  THE  ACT 

OF  THE  DONEE. 

In  considering  this  branch  of  our  subject,  we  may 
inquire,  1st,  Whether  a  power  is  transferable  by  the 
act  of  the  donee  of  the  power ;  and,  2dly,  in  what  cases 
it  is  transferred  or  executed,  by  force  of  particular  acts 
of  Parliament,  or  by  act  of  law. 

And  first,  where  a  man  has  only  a  particular  power, 
as  a  power  to  lease  for  life  or  years,  he  cannot  make  a 
lease  by  letter  of  attorney  by  force  of  his  power  (a), 
because  it  is  not  a  lease  of  the  land,  but  a  declaration  of 
the  prior  use ;  and  the  lessee  comes  in  by  the  original 
agreement  under  the  first  settlement.  The  power  is  in 
such  case  personal  to  the  owner  of  the  land,  for  it  refers 
to  the  first  settlement  (i). 

So, 

(a)  Lady  Gresham's  case,  be*  but  note,  that  it  was  not  neces- 

fore  Wray  and  Anderson,  Ch.  sary  to  decide  this  point;  and 

Jus.  9  Rep.  76,  a.  cited ;  2  Rol.  see  Orby  v.  Mohun,  a  Vem.  543. 

9939    agreed.     See  Attorney-  (i)  See  Pahn.  436. 
General  v.  Gradyll,  Bunb.  39 ; 


OV  THE    DELEGATION    OF    POWERS.  I75 

So,  wherever  a  power  is  given,  whether  over  real  or 
personal  estate,  and  whether  the  execution  of  it  will 
confer  the  legal  or  only  equitable  right  on  the  appointee, 
if  the  power  repose  a  personal  trust  and  confidence  in 
the  donee  of  it,  to  exercise  his  own  judgment  and  dis- 
cretion, he  cannot  refer  the  power  to  the  execution  of 
another,  for  delegatus  non  potest  delegare.  Therefore, 
where  a  power  of  sale  is  given  to  trustees  or  executors 
they  cannot  sell  by  attorney  (c).  So,  where  a  father  had 
a  power  of  appointment  to  his  children  over  a  real 
estate,  and  he  delegated  the  power  to  his  wife,  Lord 
Hardwicke  said  that  this  must  be  t;onsidered  as  a  power 
of  attorney,  which  could  be  executed  only  by  the  hus- 
band, to  whom  it  was  solely  confined,  and  was  not  in  its 
nature  transmissible  or  delegatory  to  a  third  person  {d). 
Again,  where  personal  estate  was  given  to  such  cha- 
ritable use  as  A  should  appoint ;  and  he  directed  the 
money  to  be  applied  as  B  should  appoint,  Lord  Hard- 
wicke held  the  delegation  void  (e).  So,  where  a  testator 
gave  his  wife  a  power  to  appoint  personalty  amongst 
their  children,  and  she  delegated  this  power  by  her  will 
to  others.  Sir  Thomas  Clarke  determined  that  the  dele- 
gation was  void  (^f)  ;  and  the  point  has  been  so  decided 
by  Lord  Rosslyn  (g*).  On  the  same  ground,  a  person 
whose  consent  is  made  requisite  to  the  due  execution  of  a 

power, 

{c)  Combes's  case,  9  Rep.  75  b.  Doyley    v.    Attorney*GeneraI, 

{d)  Ingram  r.  Ingram,  2  Atk.  4  Vln.  Abr.  485,  pi.  16. 

88 ;  and  see  Hamilton  v.  Royse,  {f )  Alexander  v.  Alexander, 

2  Sdio:  and  Lef.  330.   .  «  Ves.  640. 

(«) Attorney-General f .Berry-  {g)  Bristow  r.  Warde,  2  Ves» 

man,  2  Ves.  643,  cited ;  and  see  Jan.  336. 
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power,  cannot  authorize  another  as  his  attorney  to  con- 
sent to  any  execution  of  it  (A). 

It  is  frequently  contended  in  practice,  that  a  donee  of 
a  power  cannot  execute  a  deed  of  appointment  by  attor- 
ney. But  the  cases  by  no  means  authorize  this  position. 
They  merely  establish  that  the  donee  cannot  delegate 
the  confidence  and  discretion  reposed  in  him  to  another. 
Where  the  deed  of  appointment  is  actually  prepared,  or 
the  donee  points  out  the  precise  appointment  which  he 
is  desirous  should  be  made,  there  no  confidence,  no 
discretion,  is  delegated.  The  appointment  is  in  every 
respect  an  exercise  of  his  own  judgment;  and  there 
cannot  be  any  reason  why  he  should  not  be  permitted  to 
execute  the  deed  of  appointment  by  attorney.  The  con- 
trary doctrine  would  lead  to  great  inconvenience.  Where^ 
however,,  a  particular  mode  of  execution  is  required,  it 
would  be  difficult  to  support  an  execution  by  attorney. 

Here  we  must  be  careful  to  distinguish  cases  where 
the  power  is  originally  authorized  to  be  executed  by 
the  donee  of  the  power  and  his  assigns;  for  in  those 
cases  where  the  power  is  annexed  to  an  interest  in  the 
donee,  it  wiU  pass  with  it  to  any  person  who  comes  to 
the  estate  under  him,  although  there  are  twenty  mesne 
assignments;  and  whether  the  claimant  is  an « assignee 
in  fact,  or  an  assignee  in  law,  as  an  heir  or  executor  (t). 
In  like  manner  the  donee  of  a  power  not  annexed  to  aa 
interest  may  delegate  the  power  by  virtue  of  an  cjcpress 
authority  in  the  deed  by  which  it  was  created  {k). 

In 

(A)  Hawkins  v.  Kemp,  3  East,  338,     339 ;     1    Freem.    476. 

410.   See  Attorney-General  v.  8  Jo.  110.     3  Show.  57. 
Scott,  1  Ves.  413.  (k)  See  Palliser  v.Ord,  Bunb, 

(t)  How  V.  Whitfield,  1  Ventr.  166. 
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Id  a  late  case,  where  the  trust  was  to  dispose  of  the 
|)roperty  unto  such  of  the  relations  and  kindred  of  the 
testator,  in  such  manner,  &c.  as  his  executors  should 
think  proper,  leaving  it  to  the  discretion  of  them,  and 
the  heirs,  executors,  and  administrators  of  the  survivor 
of  them,  the  trustees  died,  and  the  survivor  devised 
all  the  trust-estates  to  A  and  By  and  made  them  exe- 
cutors, as  to  the  personal  part  of  the  property ;  and 
it  was  t:ontended  that  they  might  execute  the  power. 
The  Master  of  the  Rolls  decided  the  contrary.  He 
said,  that  wherever  a  power  is  of  a  kind  that  indicates 
a  personal  confidence,  it  must  prima  fadt  be  understood 
to  be  confined  to  the  individual  to  whom  it  is  given, 
and  will  not,  except  by  express  words,  pass  to  others, 
to  whom,  by  legal  transmission,  the  same  character 
may  happen  to  belong.  The  power  was  not  appen- 
dant to  the  estate ;  by  itself  it  was  incapable  of  aliena- 
tion ;  and  it  was  only  quasi  persona  designata  that  it 
could  go  to  the  heir.  The  devisees  did  not  answer  that 
description.  The  power,  therefore,  was  not  vested  in 
them  (/). 

Where  the  power  is  tantamount  to  an  ownership,  and 
does  not  involve  any  confidence  or  personal  judgment, 
it  may  be  executed  by  attorney  in  the  same  manner 
as  a  fee-simple  may  be  conveyed  by  attorney.  Tlius, 
when  the  statute  of  i  Rich.  III.  gave  cestui  que  use 
power  to  dispose  of  the  legal  estate,  it  was  determined 
that  he  might  execute  his  power  by  attorney  (m).     It 

appears 

(/)  Cole  V,  Wade,   iC  Ves.  cited,    ibid;    and   see  Warren 

Jan.  27.  v.  Arthur,    2   Mod.   317,   and 

(m)  Anon.  Dy.  283,  a«  pi.  30 ;  Combes's  case,  9  Rep.  75,  b. 
and  Bishop  of  London  v.  Kellet, 
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appears  to  be  on  th6  same  ground,  that  where  an  estate 
is  limited  generally  to  such  uses  as  a  man  shall  appoint, 
he  may  limit  it  to  such  uses  as  another  shall  appoint. 
The  power  is  equivalent  to  the  fee-simple,  and  is  merely 
a  species  of  ownership,  the  delation  of  which  involves 
in  it  no  breach  of  trust,  or  dereliction  of  personal  judg- 
ment The  consideration  of  this  point  will  be  resumed 
in  a  Aiture  page  (n). 

Where  a  power  which  cannot  be  transferred  is  dele- 
gated, and  estates  are  limited  over  in  default  of  any  ap- 
pointment by  the  person  to  whom  the  power  is  wrong- 
fully delegated,  the  delegation  is  simply  void,  and  the 
estates  limited  over  take  effect  immediately  (0). 

(fi)  Vide  mfra,  cL  5,  seet.  1. 

(0)  Ingrain  v.  Ingram,  a  Adc.  88,  vide  tttfraf  ch.  g,  sect.  8. 
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SECTION    n. 

OF  THE   TRANSFER  OR   DELEGATION   BY   ACTS   OF 
.    PARLIAMENT   AND    THE    ACT   OF    LAW. 

SY  the  common  law,  the  King  was  not  entitled  to 
conditions  vested  in  persons  attainted,  nor  were  they 
forfeited  by  any  act  in  which  they  were  not  expressly 
named,  for  by  the  general  words  of  all  hereditaments 
they  would  not  pass,  although  clearly  hereditaments  (a). 

But 

(a)  See  Marquis  of  Winchester's  case,  3  Rep.  i. 


BV   iJCT  OjP   PAHLIAMIINT,   &C.  I79 

fittt  1^  ttl)^  33  H.  VIII.  €.  20.  0.)  the  benefit  of  rights, 
tqUis^  aq4  ^oaditioiis^  was  e^^pressly  given  to  the 
i^wa :  that  is,  the  daad  iUelf  wcis  i^ot  ^ven,  but  only 
Aehsn^t  of  the  conditioD,  by  which  the  land  might 
be  reduced  i^to  the  .possession  ^  the  party  attainted 
had  he  not  been  attainted  {b). 

The  distinctions  established  upcHi  .this  legislative  pro- 
vision appear  to  be^  that  where  the  power  is  inseparably 
annexed  to  the  person  or  nUnd  of  the  donee,  it  will 
not  be  fqrfeited  to  the  crown  by  hi3  attainder;  but 
wh^ie  4he  thing  to  be  done  is  a  mere  nunisterial  or 
imn^l  net,  not  insepaxably  annexed  to  the  person  or 
mind  pf  the  donee,  but  which  may  be  performed  by  one 
person  35  well  as  apotber,  the  power  will  go  to  the 
crowaL 

DTJhis,  in  Dacre's  case,  where  a  gmnt  was  revocable 
upon  n  mere  tender  of  5  s.  it  was  resolved  that  such  a 
oomlition  was  given  to  the  King  (c).  But  if  the  power 
is  required  to  be  executed  under  the  proper  hand,  or, 

which 

(b)   See  1  Hale,  P.  C.  244,  (c)    17  Eliz.  adj.    cited  by 

t.4  ;  2  Hawk.  P. C.  453,  s.  s6.        Popham,  Leo.  169. 


(I)  By  the  7th  Ann.  c.  21,  after  the  decease  of  the  Pretender,  no 
attainder  for  treason  was  to  prejudice  the  right  and  title  of  any 
penon,  other  than  the  right  of  the  offender  during  his  life.  [For 
the  history  of  this  statute  see  York  on  Forfeiture,  and  4  Black. 
Com.  384].  By  the  17th  Geo.  II.  c.  39,  the  operation  of  the  act  of 
Anne  was  su^ended  till  the  death  of  the  Pretender's  sons.  If  these 
acts  had  over  operated,  they  might  have  occasioned  some  very  nice 
questions  on  the  doctrine  discussed  in  the  text.  But  by  the  39th 
Geo.pin.  c  93y  the  act  of  Anne  was  wholly  repealed. 

N   2 
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which  is  the  same,  under  the  hand  of  the  donee  (d)y  X^ 
any  other  mode  is  pointed  out  to  the  performance  of 
which  the  mind  or  hand  of  the  donee  himself  is  le^ 
quired,  the  power  is  not  forfeited  by  his '  attainder. 
The  difficulty  is  to  apply  this  rule  to  the  cases  whkh 
arise. 

In  Hardwin  and  Warner  (e),  a  power  of  revocation 
was  given  to  Sir  William  Shelley,  upon  tender  to  the 
feoffees  of  a  gold  ring,  or  a  pair  of  gloves  of  the  value 
of  1 2d.  or  above,  or  the  sum  of  I2d.  he  the  said  Sir 
William,  tunc  declarante  et  expressante^  that  the  tender 
was  with  intent  to  make  void  the  feoffinent.  The  case 
was  decided  against  the  crown,  first  in  the  Exche- 
quer, and  then  in  the  Common  Pleas ;  but  it  appeared 
that  the  Attorney-General  confessed  judgment  in  the 
Exchequer,  for  (as  it  was  asserted)  a  good  fee;  and 
then  when  he  was  Chief  Justice  of  the  Common  Pleas 
he  was  unwilling  to  contradict  his  former  confession. 
The  difficulty  in  this  case  was  considerable.     When  the 

case 

((/)  Duke  of  Norfolk's  case,  7  Rep.  13,  a,  cited;  Smith  v. 
Wheeler,  1  Ventr.  ia8;  1  Lev.  279;  1  Mod.  16,  38;  2Keb.564, 
608,  644,  7G3,  772 ;    1  Freem.  9.  (I) 

(e)  1  Jo.  134;  Latch  25,  69,  102;  2  Roll.  393;  Palm.  429; 
Noy,  79. 


(I)  This  case  of  Smith  v.  Wheeler  was  first  heard  in  error  when 
Keljnge  was  Chief  Justice,  who  remarked,  that  "  if  this  way 
be  taken,  a  man  may  commit  treason  pretty  cheaply."  See  1  Mod. 
40,  and  see  2  Keb.  645.  And  Kelynge  deterred  Serjeant  Maynard 
from  pleading  against  the  crown  according  to  his  retainer,  by 
putting  it  upon  him  at  his  peril,  on  forfeiture  of  his  patent !  The 
case  arose  upon  an  act  of  attainder  similar  to  the  act  of  Hen.  VUL 
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tase  was  argued  in  B.  R.  it  was  admitted  on  all  hands, 
that  if  a  tender  of  a  ring,  &c.  only  had  been  required, 
the  benefit  of  the  power  would  have  been  forfeited,  and 
it  was  also  conceded,  that  in  every  case  of  a  tender 
there  must  be  a  declaration,  although  not  expressly  re- 
quired by  the  power.  Whitlock  and  Jones,  on  these 
grounds,  held  that  the  words  ipso  declarante  were  only 
what  the  law  would  have  implied,  and  ejpressio  eorum 
quuB  tacite  insunt  nihil  operatur.  On  the  other  hand, 
Crew,  Chief  Justice,  and  Dodridge  (I),  held  that  the 
power  was  inseparably  annexed  to  Sir  William's  person. 
They  with  great  reason  took  a  distinction  between  a 
general  declaration  implied  by  law,  and  a  special  de- 
claration like  this,  which  they  thought  was  personal  to 
Sir  WiUiam  SheUey. 

In  a  subsequent  case  a  decision  was  pronounced, 
which  savours  but  too  much  of  the  despotic  times  in 
which  it  was  made.  I  allude  to  Englefield's  case  (J^). 
In  a  settlement  made  by  Sir  Francis  Englefield  on  his 
nephew,  it  was  expressed,  that  because  his  nephew  was 
an  infant^^  so  that  his  proof  was  not  then  seen,  and  be- 
cause his  uncle  did  not  think  convenient  to  settle  the  in- 
heritance in  the  nephew  absolutely,  so  long  as  the  uncle 
should  live,  without  a  bridle  to  restrain  him,  if  after  he 
should  be  prodigal,  or  should  be  given  to  intolerable 

vices  : 

(/)  7  Reports,  78 ;    Mo.  303,  the  best  report ;   Popham,  18 ; 
4  Leonard,  135, 169,  and  other  books. 


(I)  Palmer's  is  perhaps  the  best  repbrt  of  this  case ;  and  he  says 
that  Randall  agreed  with  Crew  and  Dodridge :  but  however  this 
may  be,  the  judgment  of  C.  B.  was  of  course  affirmed. 

N3 
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vices :  Therefore  it  was  provided,  that  if  the  itiicle  hy 
himself,  or  by  any  other  during  his  life,  delivered  ot 
offered  to  the  nephew  a  gold  ring,  to  the  intent  to  tnake 
void  the  uses,  that  then  all  the  uses  should  be  void. 
Manwood,  Chief  Baron,  and  Gierke  and  Gent,  Barons, 
held  that  the  power  was  forfeited  by  the  attainder  of  Sir 
Francis,  lliey  said  that  the  whote  force  and  effect  of 
t^e  condition  did  consist  in  the  tender  of  the  ring,  and 
that  the  reason  and  the  tku^e  which  moved  and  induced 
him  to  have  the  said  power  and  bridle  in  himself,  wad 
not  any  parcel  of  the  proviso,  but  a  Jlourish  and  pre- 
ambkj  and  nothing  was  parcel  of  the  condition,  but 
that  which  came  after  the  proviso,  and  that  was  the 
tender  of  the  ring.  Sir  Edward  Coke  reports,  that 
the  counsel  for  the  Defendant,  (of  whom  he  was  one), 
were  dissatisfied  with  this  decision,  and  their  advice 
was  to  bring  a  writ  of  error ;  but  in  Order  to  set  the 
question  at  rest,  an  act  of  Parliament  was  immediately 
passed  to  establish  the  forfeiture,  which  plainly  evinces 
that  the  court-party  was  resolved  to  obtain  the  estate, 
whatever  might  be  the  law  on  the  questiob.  The 
act  {g\  afler  reciting  the  attainder  and  the  conveyance, 
with  the  proviso,  enacted,  that  the  Queen  was  lawfully 
entitled  to  take  advantage  of  the  proviso,  in  the  same 
form  as  Sir  Francis  might  have  done,  and  that  the 
proviso  was  well  performed  by  the  Queen's  com- 
mission (A). 

These  cases,  however,  cease  to  be  important  at  the 
present  day,  as  questions  of  a  similar  nature  never  arise. 
Happily  the  nation  is  no  longer  rent  by  those  intestine 

stru^Ies 

ig)  35  Elw«  c.  5.  (A)  See  Hale,  P.  C.  245. 
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Straggles  which  lead  men  of  property  to  incur  the  guilt 
of  treason*  The  practice  of  requiring  a  tender  of  money, 
glows^  8cc.  or  the  performance  of  any  act  which  could, 
by  the  greatest  stretch,  be  construed  as  not  inseparc^ly 
annexed  to  the  piind  or  hand  of  the  donee  of  the  power, 
has  be^i  long  since  entirely  discontinued ;  and  instead 
thereof,  it  became  usual  to  require  the  power  to  be 
executed  by  the  donee,  by  writing  under  his  hand,  to 
which  certain  other  solemnities  were  in  general  required ; 
and  this  is  the  mode  in  which  powers  are  reserved 
at  the  present  day.  Now  such  powers,  as  we  have 
seen,  are  not  forfeited,  under  the  existing  laws,  by  at- 
tainder for  treason ;  and  it  can  scarcely  be  supposed  that 
p^ialties  will  ever  be  attached  to  treason  by  the  legis- 
lature, which  the  oourt  dared  not  to  impose  in  the  worst 
of  times* 

Where  the  power  is  ^ven  to  the  crowq,  the  ability  to 
poform  it  is  also  given  as  incident  to  it.  The  King  may 
commission  another  by  letters  patent  to  perform  the  act, 
and  upon  performance  of  it  the  old  uses  determine 
without  office  found  (i). 

But  even  where  the  benefit  of  the  power  is  givw  to 
the  King  it  must  of  course  be  executed  during  the  life 
of  the  original  donee  of  the  power,  for  with  his  death 
the  power  ceases. 

Thus  we  have  seen  how  tender  the  law  is  in  these 
cases,  and  that  powers  annexed  to  the  mind  or  hand  of 
die  donee  do  not  pass  to  the  crown,  notwithstanding 
the  express  words^of  the  statute  of  Henry  VIII. 

But  where  the  King's  debtor  has  a  power  of  revoca- 
tion 

(t)  Englefield'a  case,  Hardwio  v.  Warner,  ubi  sup. 
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tion  for  his  own  benefit,  whatever  are  the  ceremonies 
required  to  its  execution,  and  although  he  die  mthout 
executing  the  power,  the  land  may  be  extended  for  the 
debt  by  virtue  of  the  King's  prerogative.  The  Judges 
have  in  all  times  been  studious  to  advance  the  remedy 
for  the  recovery  of  the  King's  debts,  for  (as  Dodridge 
observed)  it  is  for  the  increase  of  his  treasury,  and  the 
treasury  is  the  King's  strength,  and  the  King's  strength 
is  vinculum  pacts  and  nerous  belliy  the  overflowing  foun- 
tain of  his  beneficence  and  benevolence  (A). 

So  where  the  donee  of  a  power  of  revocation  commifa» 
a  contempt  against  the  King's  prerogative,  the  lands  may 
be  seized  in  the  same  manner  as  if  he  had  executed  the 
power  for  his  own  benefit.  Thus^  where  a  man  having 
a  power  to  revoke  a  settlement  went  abroad,  and  the 
King  sent  his  privy  seal  to  him,  requiring  him  to  return 
into  the  realm,  which  he  refused  to  do,  upon  oath  of 
the  fact  made  by  the  messenger  by  whom  the  privy-seal 
was  sent,  process  was  issued  against  the  terre-tenants, 
and  judgment  was  given  that  they  should  forfeit  the  lands 
for  the  contempt  (/)  (I). 

In  the  act  41  Geo.  3,  c.  70,  s.  26,  for  the  relief  of 
Insolvent  Debtors,  after  reciting  that  many  persons 
who  might  be  entitled  to  claim  the  benefit  of  the  act 

were 

(k)  Sir  Edward  Coke's  case,  (/)  Sir  Robert  Dudlie's  case, 
2  Roll.  294,  Godb.  289.  2  Roll,  304,  tited. 


(I)  That  is,  till  the  return  of  the  person  committing  the  contempt, 
when  he  is  liable  to  fine  and  imprisonment.  See  William  de 
Brittaine*s  case,  Dy.  128,  b.  pi.  61,  cited.  The  Fugitive's  case^ 
^y-  375i  b.  pi.  21 ;  1  Hawk.  P.  C  pa.  59,  s.  4. 
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were  seised  and  possessed  of  lands,  tenements,  and  here- 
ditaments, to  hold  to  such  debtors  for  the  term  of  their 
natural  lives,  with  power  of  granting  leases  and  taking 
fines,  receiving  small  rents  on  such  estates  for  one,  two, 
or  three  lives  in  possession  or  reversion,  or  for  some 
number  of  years  determinable  upon  Uves,  or  had  powers 
over  real  or  personal  estate  which  such  debtors  could 
execute  for  their  own  advantage,   it  is  enacted,  that  all 
die  powers  of  leasing  such  hereditaments,  and  all  other 
such  powers  as  aforesaid,  over  real  and  personal  estate, 
which  were  or  should  be  vested  in  any  such  prisoner, 
or  prisoners  as  aforesaid,  were  thereby  vested  in  the 
assignees  of  his  estate,  to  be  by  such  assignees  executed 
for  the  benefit  of  all  the  creditors  of  such  prisoners. 
And  in  the  late  general  act  (53  Geo.  3,  c.  102,)  the 
assignee  of  the  insolvent's  property  is  empowered  to  ex- 
ecute any  power  vested  in  or  created  for  the  use  or 
benefit  of  such  insolvent  (m).     And  after  reciting,  that  a 
prisoner  who  might  be  entitled  to  and  claim  the  benefit 
of  the  said  act,  might  be  seized  and  possessed,  or  entitled 
to  lands,  tenements,  or  hereditaments,  to  hold  to  such 
prisoner  for  the  term  of  his  life,  or  other  limited  estate, 
with  power  of  granting  leases,  or  might  have  powers 
over  real  or  personal  estate  which  such  prisoner  could 
execute  for  his  or  her  own  advantage,  and  which  said 
powers  ought  to  be  executed  for  the  benefit  of  the  cre- 
ditors of  such  prisoner,  in  every  such  case  all  powers 
of  leasing,  and  such  other  powers  as  aforesaid,  over  real 
or  personal  estate,  which  are  vested  in  any  such  prisoner, 
are  by  the  act  vested  in  the  assignee  of  the  real  and  per- 
sonal 

(m)  Sect.  18. 
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sonai  estate  of  such  prisoner,  to  be  by  such  usiffMt  t%0* 
cuted  for  the  benefit  of  the  creditors  (n\ 

In  the  43  Geo.  3,  c.  75,  s*  3,  in  rdation  to  the  estate* 
of  lunatics,  after  reciting  that  many  persons  found  Iwmh 
tic,  or  of  unsound  mind,  as  in  the  act  is  menticmedy 
maybe  seised  and  possessed  of  freehdd  and  copyhold 
lands,  tenements,  and  hereditaments,  either  for  the  term 
of  their  natural  lives,  or  for  some  other  estate^  mtfa 
power  of  granting  leases  and  taking  fines,  reserying 
small  rents  on  such  leases  for  one,  two,  or  three  lives,  in 
possession  or  reversion,  or  for  some  number  of  year» 
determinable  upon  lives,  or  for  term)  of  years  absokitely, 
it  was  enacted,  that  in  every  such  case  all  and  every 
power  of  leasing  such  lands,  tenements,  and  heredita- 
ments, which  is  or  shall  be  vested  in  such  person  so 
found  lunatic,  or  of  unsound  mind,  having  a  limited 
estate  only,  shall  and  may  be  executed  by  the  com- 
mittee or  committees  of  the  estate  of  such  person, 
under  the  direction  and  order  of  the  Lord  ChanoeUor, 
Lord  Keeper,  or  Lords  Commissioners  for  the  custody 
of  the  great  seal  of  the  United  Kingdom,  and  of  Lfeland 
respectively,  being  duly  intrusted  by  virtue  of  the  King's 
sign-manual  with  the  care  and  (xmimitment  of  the 
custody  of  the  persons  and  estates  of  such  persons,  and 
such  lease  or  leases  so  to  be  executed  by  the  said  com- 
mittee and  committees,  under  and  by  virtue  of  such  order, 
shall  be  as  good  and  efiectuad  in  law  as  if  the  same  were 
executed  by  the  said  person  so  foiond  lunatic,  or  of  un- 
sonnd  mind,  in  his  or  her  soumi  mind. 

And  here  we  mvast  notice  the  case  of  a  power  of 

appointment 
(n)  Sec  26  i  and  see  54  Geo.  3.  c.  23. 
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ttppofaitmetit  vested  in  a  bankrapt.  the  statute  of  t3tb 
Etifflbetfa,  c.  jy  sect  f ,  enables  the  coinmisdiofieps  to 
f&pds^  of  any  estate,  for  such  use,  right,  or  title  as  sitcb 
otfender  then  shall  have  ih  the  saiidte,  *'  m^hich  he  may 
lawfully  depart  withal/'  And  the  statute  of  21  Jac.  !• 
c  19,  ^ect.  1,  directs  the  bankrupt  laWs  to  be  expounded 
most  favourably  for  the  rdief  of  creditors.  We  have? 
already  seen  that  a  power  is  a  mere  right  to  declare  the 
trust  of  the  estate  upon  which  declaration  the  statute  of 
uses  immediately  operates.  It  is  therefore  clearly  a  use, 
interest,  or  right,  which  the  bankrupt  fnay  lawfully  depart 
mtkal;  and  there  is  considerable  ground  to  contend 
diat  the  bargain  and  sale  of  the  commissioners  should 
have  the  same  operation  as  a  due  execution  of  the 
power  by  the  bankrupt  whilst  solvtot  would  have  had ; 
but  Lord  King  is  said  to  have  held,  that  in  the  case  of 
a  tenant  for  life,  with  power  to  charge  100/.,  the  power 
was  not  such  an  interest  as  would  pass  to  the  assig- 
nees (o).  And  in  a  case  where  an  estate  was  settled 
on  the  father  for  life,  remainder  to  the  son  in  fee,  and 
a  power  was  given  to  the  father  to  raise  5,000/.  for  his 
children,  or  for  the  benefit  of  creditors,  or  any  other 
purpose,  and  the  father  became  a  bankrupt,  it  was 
held  that  the  power  did  not  pass  ( J^).  In  a  late  case, 
where  a  bankrupt  had  a  general  power  of  appointment, 
it  was  not  contended  that  the  power  was  executed  by 
the  bargain  and  sale,  but  it  was  prayed  that  the  bank- 
rapt  might  execute  the  power  in  favour  of  the  creditors. 
The  bankrupt  demurred,  and  Lord  £ldon  allowed  the 
demurrer.     His  lordship  held,  that  he  had  no  power  to 

compel 

(0)  See  3  Ves.  3.  Griffith^  cor.  Chief  Baron,  Car- 

(/>)  Asiignees  of  GriiBth  v.     mar.  sd  Sept  181 8. 
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compel  the  execution  by  the  bankrupt  of  the  power  (q)^' 
He  was  not  called  upon  to  say  whether  the  power  was 
executed  by  the  bargain  and  sale;  but  his  opinion 
appears  to  have  been,  that  the  power  did  not  vest  in 
the  assignees ;  and  upon  a  bill  filed  by  the  assignees 
against  the  purchaser  in  the  same  case,  the  Vice-Chan- 
cellor  was  of  that  opinion  (r). 

{q)  Thorpe  v.  Goodall,  17  Yes.  jun.  388,  460.  1  Ro8e40.  Bu€  in 
this  case  no  appointment  was  necessaiyy  the  bankrupt  was  tenant 
for  life,  remainder  to  such  uses  as  he  should  appoint,  remainder  to 
the  heirs  of  his  body.  This  remainder  coalesced  with  the  life- 
estate  sub  modof  that  is,  subject  to  the  powers,  and  consequently 
the  bankrupt\was  tenant  in  tail«  The  bargain  and  sale  barred  the 
estate-tail  and  remainders  over,  and  also  destroyed  the  power ;  andC 
so  it  has  since  been  held. 

(r)  Thorp  V.  Frere,  V.  G.  M.  T,  1819, 
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CHAPTER    V. 


OP  THE  EXECUTION  OF  POWERS. 


We  now  enter  on  a  large  field  of  inquiry.  I  propose 
to  consider,  i .  The  mode  in  which  a  power  ought  to  be 
executed,  particularly  with '  reference  to  the  statute  of 
uses.  a.  By  what  instruments  it  may  be  exercised, 
where  the  power  is  silent  in  that  respect.  3.  Where 
conditions  or  restrictions  required  or  annexed  to  the  ex 
ecution  of  powers  are  duly  complied  with.  4.  At  what 
time  a  power  may  be  executed,  which  will  involve  the 
consideration  of  partial  executions.  5.  Where  a  power 
is  well  executed,  although  not  referred  to,  and  the  donee 
has  not  an  interest  in  the  estate.  6.  What  is  deemed 
.an  execution  of  a  power  where  a  man  has  both  a  power 
and  an  interest.  7.  What  qualifications  may  be  annexed 
by  persons  executing  powers ;  and,  8th  and  lastly.  The 
effect  of  the  execution. 


SECTION    1. 

OF   THE    EXECUTION   OF    POWERS,    PARTICULARLY 
WITH    REFERENCE    TO    THE    STATUTE    OF    USES. 

First  then,  we  must  bear  in  mind  that  a  power  is  a 
mere  right  to  limit  a  use.  Now  the  statute,  as  we  have 
seen,  executes  only  the  first  use,  or,  as  it  is  usually 

expresse(|^ 


igO        OF  THK   EXECUTION  OF   POWERS,  WITH 

expressed,  a  use  upoa  a  use  is  void.  This  rule  there* 
fore  renders  it  indispensably  necessary  to  appoint 
immediaiely  to  the  person  intended  to  take,  unless  the 
parties  are'  desirous  that  he. shall  not  have  the  legal 
estate ;  for  if  the  estate  should  be  appointed  to  ^,  to 
the  use  of  JB,  A  would  be  tiie  person  to  whom  the 
use  would  arise  under  the  original  seisin ;  and  by  force 
of  the  statute  the  legal  estate  would  be  vested  in 
him ;  then  the  use  to  JB,  being  limited  to  arise  out  of 
the  use  to  A,  would  be  void  at  law,  althou^  good 
as  a  trust  in  equity.  To  apply  this  point  to  practice^ 
let  us  suppose  an  estate  to  stand  limited  to  such 
uses  as  A  shall  appoint  by  deed,  to  be  executed  in 
the  presence  of,  and  ieittested  by,  two  witnesses,  and 
that  A  is  desirous  of  conveying  the  estate  to  such  uses 
as  B  shall  appoint.  The  appointment  shodd  run 
thus  (I):  Now  this  indenture  witnesseth.  That  id 
consideration,  &c.  and  pursuant  to,  and  by  force  and 
virtue,  and  in  exercise  and  execution  of  the  power 
or  authority  to  him  the  said  A  for  Ihis  purpose  ^ven 
or  limited  by  the  hereinbefore  in  part  recited  inden* 
ture,  [the  deed  creating  the  power,  which  should 
always  be  recited],  and  of  every  or  any  other  power 
or  authority  in  any  wise  <eiiftbUng  him  in  this  behalf^ 
he  the  said  A,  doth  by  this  present  deed,  by  him 
sealed  and  delivered  in  the  presence  of  and  attested 
by  the  two  credible  persons  whose  names  are  intended 
to  be  hereupon  indorsed,  as  witnesses  attesting  the 
sealing  and  delivery  of  these  presents,  by  him  the  said 

Af  direct 


(I)  See  a  precedent  of  such  an  appointment   at  length,   Ap* 
pendix,  No.  5. 
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dj  ^SSstectf  limit,  and  appoint,  That  all  that  [parcds  and 
getiend  Words],  shall  henceforth  remain  and  be  to  the 
ttse  of  Bttch  person  or  persons,  &c.  b3  JB  shall  q>point 
b  the  usual  manner.  By  this  mode,  the  estates  which 
may  be  created  by  By  under  the  power  vested  in  him, 
will  at  once,  by  force  of  the  statute  of  uses,  attract 
the  original  seisin ;  and,  we  shall  hereafter  see,  take 
efiect  in  the  same  manner  as  if  they  were  expressly 
limited  in  the  deed  creating  the  power.  But  if  the 
l^pointment  had  been  made  to  B  and  his  heirs,  to  the 
uses,  the  statute  would  instandy  vest  the  legal  estate 
in  Bf  and  the  intended  uses  would  be  mere  trusts  in 
equity. 

In  Rich  V.  Beaumont  (n),  a  question  arose  upon  the 
doctrine  under  discussion,  which  ought  not  to  be  passed 
unnoticed.  By  a  settlement,  an  estate  was  vested  in 
trustees  in  fee,  upon  trusts,  but  the  wife  had  a  general 
power  of  revocation  and  appointment,  which  she  exer- 
cised by  will,  and  devised  the  estate  to  her  son  and  hus- 
band, and  then  *^  she  ordered  and  dbrected,  that  her 
trustees,  or  such  of  ihem  as  should  be  living  named  in 
the  settlement,  should  conoey  their  trust  estate  to  such 
uses,  and  for  such  persons  as  were  named  in  her  will." 
Upon  a  bill  filed  in  equity  by  the  husband,  to  confirm 
the  appointment,  and  obtain  a  conveyance  of  the  legal 
estate.  Lord  Chancellor  King  dismissed  it,  and  as 
a^nstthe  trustees  with  costs,  his  Lordship  declaring 
diat  if  the  husband  had  any  title  to  the  premises  in 
question,  his  remedy  was  proper  at  law,  and  not  in 
equity.     From  this  decree  there  was  an  appeal  to  the 

House 

(n)  3  Bro.  P.  C.  308. 
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House  of  Lords ;  and  for  the  appellant  it  was  insisted^ 
that  by  the  clause  in  the  will,  directing  the  trustees  to 
convey  the  estate  to  the  uses  of  the  will,  she  expressly 
declared  her  intention  to  be,  that  the  legal  estate  should 
remain  in  the  trustees.  And  that  if  the  will  was  con 
strued  to  enure  as  a  revocation  of  the  legal  estate  out 
of  the  trustees,  rather  than  as  a  declaration  of  the  trusts 
of  that  estate,  the  same  would,  by  such  construction, 
be  made  to  enure  contrary  to  the  express  words  thereof 
and  contrary  to  the  manifest  intention  of  the  party  therein 
declared.  For  the  respondent,  it  was  insisted,  that  if 
the  will  was  a  good  revocation,  the  uses  limited  to  the 
trustees  were  revoked,  and  consequently  their  legal  estate 
was  taken  away  and  vested  in  the  appellant,  and  then 
there  was  no  foundation  for  his  applying  to  a  court  of 
equity  to  have  a  conveyance  from  the  trustees.  The 
House  of  Lords  reversed  the  decree,  and  ordered  a  case 
to  be  referred  to  the  Court  of  King's  Bench  for  their 
opinion,  "  Whether  the  trusts  limited  by  the  will  be 
uses  executed,  or  trusts."  It  does  not  appear  what  the 
opinion  of  the  Judges  on  this  point  was.  There  can,, 
however,  be  little  doubt  but  that  in  this  respect  they 
agreed  with  Lord  Chancellor  King.  Where  the  legjil 
estate  is  required  to  be  in  trustees,  to  preserve  contin- 
gent remainders,  &c.  a  clause  like  that  in  the  above  w  ill 
may  well  be  holden  to  operate  as  an  appointment  to  the 
trustees ;  and  then  the  persons  beneficially  entitled  will 
take  mere  trust-estates ;  but  where,  as  in  the  above  case, 
the  effect  of  giving  the  legal  estate  to  trustees,  would 
merely  be  to  make  a  conveyance  from  them  necessary, 
the  first  appointment  ought  certainly  to  be  deemed  a 
limitation  of  the  use,   so  as  to  carry  the  legal  estate  ; 

and 


r" 
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Iffld  the  subsequent  clause  may  be  struck  out  as  repug- 
nant or  superfluous. 

It  will  be  collected  from  the  precedent  in  a  preceding 
page,  1  st,  that  the  deed  executing  the  power  should  be 
expressed  to  be  in  exercise  oF  it ;  2dly,  of  every  other 
authority  enabling  the  donee  in  that  behalf;  and,  3dly, 
that  it  should  be  shown  in  the  body  of  the  deed  that  the 
formalities  required  to  the  execution  of  the  power  are 
complied  with.  Every  well-drawn  deed  of  appointment 
embraces  these  three  points ;  the  first  clearly  evinces  the 
intention  of  the  person  executing  the  power,  which  is 
particularly  necessary  where  he  has  an  interest  as  well 
as  a  power ;  the  second  guards  against  any  misrecital  of 
the  deed  creating  the  power,  and  in  some  cases  has 
reached  powers  which  have  been  understood  to  be  ex- 
tinguished ;  and  the  third  affords  internal  evidence  of 
the  ceremonies  having  been  complied  with.  And,  more- 
over, the  attestation  indorsed  on  a  deed  executing  a 
power  should  always  state  precisely  that  the  formali- 
ties were  attended  to.  How  far  these  circumstances  are 
absolutely  essential  to  the  valid  execution  of  the  power 
will  appear  hereafter  (p). 

Where  a  man  has  both  a  power  and  an  interest,  for 
example,  a  general  power  of  appointment,  with  the  fee, 
or  any  less  estate  in  default  of  appointment  he  is  con- 
stantly made  not  only  to  exercise  his  power,  but  also  to 
convey  his  interest  This  may  appear  to  be  unnecessary, 
as  the  execution  of  the  power  divests  the  estates  limited 
in  default  of  its  execution ;  but  it  is  done  in  most  cases, 

to 

(o)  As  to  the  first  and  second,  see  past,  s.  6 ;  and  as  to  the  third, 
itepost,  s.  3. 

O 
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to  guard  against  the  power  having  been  suspended  or 
destroyed,  in  some,  to  guard  against  any  defect  in  the 
creation  of  the  power.  The  correct  mode  of  effecting 
this  is,  first,  to  exercise  the  power,  and  limit  the  estate 
to  the  uses  afterward  declared ;  and  then,  by  a  separate 
witnessing  part,  to  convey  the  estate  to  the  intended 
uses.  Indeed  this  should  always  be  done  where  the  fee- 
simple  is  intended  to  be  conveyed  to  uses,  although,  as 
we  shall  hereafter  see,  if  the  estate  be  limited  and  ap- 
pointed, granted  and  released  to  Ay  to  the  uses,  the 
eourts  will  endeavour  to  construe  the  conveyance  a  re- 
lease, and  to  consider  the  words  of  appointment  as  mere 
surplusage,  in  order  to  effectuate  the  intention  (p).  This, 
however,  cannot  be  done  where  the  conveying  party  has 
not  the  fee  in  default  of  appointment. 

Where  it  is  intended  to  vest  the  fee-simple  in  the  party 
to  whom  the  appointment  and  release  are  made,  although 
it  would  certainly  be  an  inartificial  mode  of  conveyance, 
yet  a  deed,  in  which  the  appointment  and  r^ease  were 
blended,  would  effectually  vest  the  fee  in  the  appointee 
and  releasee,  and  be  entirely  free  from  objection.  But 
although  it  is  usual  not  only  to  exercise  the  power,  but 
also  to  convey  the  interest,  yet  even  a  purchaser  would 
not  be  entitled  to  require  a  conveyance  of  the  interest, 
limited  in  default  of  appointment,  unless  it  could  be 
conveyed  without  a  fine,  or  common  recovery.  There 
are  many  cases  in  which  a  purchaser  is  compelled  to 
take  an  estate  merely  under  an  execution  of  a  power,  as 
where,  in  default  of  appointment,  the  estate  is  limited 
in  strict  settlement. 

The  usual  limitation  to  bax  dower  is  to  such  uses  as 

the 

{p)  Vide  infroj  sect.  6. 
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die  purchaser  shaD  appoint ;  and  in  default  of  appoint- 
ment, to  him  for  life,  remainder  to  a  trustee  and  his 
hdrs  during  the  life  of  the  purchaser,  in  trust  •  for 
him  (I),  remainder  to  the  purchaser  in  fee.  This  limi- 
tation 


(I)  lofltead  of  limitiiig  the  estate  to  the  trustee  and  his  heirs,  it  is 
sometimes  limited  to  him,  his  executors  and  administrators,  it  beiog 
understood  that  executors  or  administrators  may  take  as  special  occu- 
pants.    Lord  Hardwicke  always  treated  this  point  as  clear ;  Duke 
of  Marlborough  v.  Lord  Godolphin,  a  Yes.  61  ;  Williams  0.  JekyU, 
s  Yes.  681 ;  West&ling  V.  Westfaling,  3  Atk«  460$  7  Ye8.jun.446, 
dted  from  Lord  Hardwicke's  notes ;  and  Lord  Eldon  has  expressed 
the  same  opinion ;  see  Ripley  v.  Waterworth,  7  Yes.  jun.  425.   But 
in  the  case  of  Campbell  v.  Sandys,  1  Sch.  andLef.  s8i.  Lord  Redes- 
dale  said,  that  the  old  authorities  seemed  the  other  way,  and  if  the 
esse  were  before  him,  he  should  feel  great  difficulty  in  determining 
according  to  the  apparent  opinion  of  Lord  Hardwicke.  Lord  Redes- 
dale,   in  support  of  his  opinion,  referred  to  two  cases  stated  in 
Ro.  Abr.  tit  Occupan^  ( G.)  1  and  3 ;  the  first  of  which  is  reported  in 
Dyer  328,  b.  pi.  10,  and  in  Leonard's  third  volume,  p.  35,  by  tlie 
'tmaeof  Lord  Windsor's  case,  and  is  stated  by  Rolle  as  a  determina- 
tion, that  if  a  lease  be  made  of  land  to  a  man  and  his  executors 
fmr  mutur  vie,  the  executor  shall  be  special  occupant,  although  it  be 
t  fireehold.    He  also  referred  to  Comyn's  Digest,  Estates,  F.  1,  tit. 
Occupant,  where  the  case  in  Dyer  is  stated  as  a  decision,  that  the 
executor  shall  not  have  tlie  land  as  special,  occupant,  for  an  occu- 
pant has  the  freehold,  which  an  executor  cannot  take ;  and  Comyn 
also  refers  to  the  second  case  stated  by  Rolle,  as  an  authority  for  this 
point.     '^  That  case,"  my  Lord  Redesdale  added,   **  which  was 
long  subsequent  to  the  case  in  Dyer,  is  certainly  in  conformity  to 
the  opinion  of  Comyn;  and  according  to  Salter  v.  Butler,  Moore, 
664,  Cro.  Eliz.  901,  Yelv.  9 ;  and  the  law  seems  to  have  been  un- 
derstood by  Peere  Williams,  3  P.  W.  264,  note  D,  as  so  settled,  ' 
though  Peere  Williams  does  not  appear  satisfied  with  it." 
Now  it  is  not  too  much  to  say,  that  no  point  is  in  practice  con« 
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tation  has  two  objects ;  the  one  to  enable  the  purchaser, 
by  an  exercise  of  bis  power,  to  convey  the  estate  with- 
out 


sidered  more  clear  than  tliat  an  executor  or  administrator  may  take 
a  freehold  estate  as  special  occupant.     The  contrary  opinion  seems 
to  have  arisen  from  the  case  of  a  corporeal  hereditament,  of  which 
there  may  be  an  occupancy,  and  the  case  of  an  incorporeal  here" 
ditament,  as  a  rent,  of  which  there  cannot  be  any  occupancy,  hav- 
ing been  confounded.   Rolle  seems  to  have  drawn  a  just  conclusion 
from  the  case  in  Dyer  and  Leonard.    It  appears  to  have  been  taken 
for  granted  in  that  case,  that  an  executor  might  be  a  special  occu- 
pant, but  there  the  tenant  ptir  outer  vie  had  made  a  lease ;  and  the 
question  was,  whether  the  lessee  should  not  be  occupant.     In  the 
next  case  stated  by  Rolle,  the  determination  was,  that  of  a  free- 
hold rent  the  executor  could  not  be  special  occupant.     Lord  C.  B. 
Comyn  without  doubt  confounded  these  cases ;  for,  in  support  of 
his  position,  that  an  executor  cannot  take  a  freehold  as  special  oc- 
cupant, he  refers  at  once  to  the  case  in  Dyer,  and  the  last  case  in 
Rolle,  whereas  that  case  turned  upon  a  corporeal,  this  upon  an 
incorporeal,  hereditament :  no  two  cases  can  h%  more  distinct.   The 
reason  stated  by  Comyn,    *^  that  an  occupant  has  the  freehold, 
which  an  e.xecutor  cannot  take,"  is  copied  from  RoUe's  last  case ;  but 
there  the  reason  is,  '<  because  that  that  [viz.  the  rent"]  is  a  freehold 
which  cannot  descend  to  the  executor,"  and  not  that  a  freehold  gene- 
rally may  not  be  taken  by  an  executor  as  special  occupant.     The 
case  of  Salter  v.  Butler,   which  is  referred  to  by  Comyn  and  by 
Lord  Redesdale,  was  also  the  case  of  a  rent,  and  there  the  claim 
was  by  an  administrator,  and  the  rent  was  granted  to  the  intestate, 
his  executors  and  assigns,  so  that  he  could  not  claim  as  an  occu- 
pant, because  the  interest  was  not  capable  of  occupancy,  not  by 
the  grant,  because  he  was  not  an  assignee.    As  to  Peere  WilHama, 
he  simply  refers  to  the  second  case  in  Rolle,  to  show  that  an  ex- 
ecutor cannot  be  a  special  occupant  of  a  rent,  alhought  he  seems 
to  think  that  upon  principle,  an  executor  might  be  a  special  occu- 
pant of  even  a  rent  as  well  as  an  heir;  so  that  if  his  opinion  should 
be  thought  to  bear  upon  the  point,  it  is  in  favour  of  the  executor's 
ability  to  take  as  special  occupant. 
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out  tHe  concurrence  of  his  trustee,  and  the  other  by 
interposing  the  limitation  to  the  trustee,  to  prevent  the 
fee  from  vesting  in  the  purchaser  in  default  of  appoint- 
ment, (for  it  was  formerly  doubted  whether  a  right  of 
dower  attaching  on  the  inheritance  could  be  defeated  by 
the  execution  of  the  power)  (y),  and,  at  the  same  time, 
to  leave  no  legal  estate  outstanding,  when  the  object  for 
which  it  was  created  has  ceased  to  exist  (r).  When  the 
owner  sells,  although  it  is  clear  that  by  virtue  of  his 
power  he  may  convey  the  fee  to  the  purchaser,  yet  I 
may  say  that  it  is  almost  the  universal  practice  of  the 
Profession,  not  only  to  make  the  vendor  exercise  his 
power,  but  also  to  make  the  vendor  and  his  trustee 
convey  their  interests  in  default  of  appointment.  Some- 
times 

{q)  Vide  infra,  s.  8.  (r)  See  n,  (I)  to  Gilb.  on  Uses,  p.  321. 


Lord  C.  B.  Gilbert  has  taken  the  precise  distinctions  on  this  head, 
for  which  he  refers  to  RoUe's  Abridgment,  and  the  case  in  Dyer. 
That  learned  writer  lays  it  down  as  clear,  than  an  executor  may  take 
a  freehold  as  special  occupant ;  for  though  it  be  a  freehold,  which 
in  course  of  law  would  not  go  to  executors,  yet  they  may  be  de- 
ogned  by  the  particular  words  in  the  grant  to  take  as  occupants ; 
and  such  designation  will  exclude  the  occupation  of  any  otiier  per- 
son, because  the  parties  themselves,  who  originally  had  tiie  posses- 
sion, have  filled  it  up  by  this  appointment.  But,  he  adds,  that  if  a 
rent  be  granted  to  <7.  S.  and  his  executors,  during  tiie  life  of  ^,  by 
the  death  of  J.  S.  the  rent  is  determined,  because  the  executors 
cannot  take  as  special  occupants,  since  the  nature  of  the  thing  lying 
in  agreement  is  not  capable  of  occupation ;  nor  can  they  take  by  tiie 
grant,  because  then  they  must  take  as  representatives,  which  they 
cannot  be  of  a  freehold ;  and  the  law  will  not  permit  people  at  their 
pleasure  to  vary  the  course  of  descent.  Ba'c.  Abr.  tit.  Instate  for  life, 
s.  3;  and  see  Savery  i-.Dyer,  AmbL  140. 
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times  a  difficulty  arises  in  procuring  the  concurrence  of 
the  trustee;  and  if  the  purchaser  is  satisfied  that  the 
power  was  well  created,  and  is  in  existence,  he  may 
safely  dispense  with  his  concurrence.  But  if  this  be  not 
the  case,  the  purchaser  ought  to  insist  on  the  trustee 
joinmg,  because  the  entire  fee-simple  could  not  be  gained 
without  a  conveyance  from  him.  Besides,  it  might  turn 
out  that  the  owner  had  destroyed  his  power,  and  for- 
feited his  life-estate;  in  which  case  the  freehold  in 
possession  would  be  vested  in  the  trustee,  and  an  eject* 
ment  could  not  be  maintained  under  a  conveyance  in 
which  he  did  not  join.  Whether  a  purchaser  is  in  all 
cases  entitled  to  insist  upon  the  concurrence  of  the  trus- 
tee is,  perhaps,  not  a  clear  point.  In  a  case  nearly 
similar  to  this,  in  the  year  1748,  Mr.  Marriott  and 
Mr.  Wilbraham  thought  that  the  purchaser  could  not 
insist  upon  the  concurrence  of  the  trustee,  but  this  ap- 
pears to  have  proceeded,  in  a  great  measure,  from  their 
opinion,  that  in  the  case  before  them  the  limitation  to 
the  trustee  was  contingent.  Mr.  Booth  thought  the 
limitation  a  vested  remainder;  and  he  considered  the 
trustee  to  be  a  necessary  party  to  join  in  the  conveyance 
to  the  purchaser.  He  said,  although  it  were  true,  that  if 
the  vendor's  power  remained  entire,  untouched,  unex- 
tinguished, or  suspended,  then  the  use  might  well  enough 
arise  to  the  purchaser ;  yet  he  might  venture  to  affirm 
he  never  saw  a  deed  settled  with  good  advice,  but  what 
not  only  contained  an  appointment  in  virtue  of  the 
power,  but  also  a  grant  by  way  of  conveying  the  estate 
and  interest  of  the  vendor,  and  all  claiming  under  or  in 
trust  for  him.  The  parties  agreed  to  be  bound  by 
Mr.  Fihner's  opinion ;  and  he  thought  with  Mr.  Booth, 

that 
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that  the  parchaser  was  entitled  to  require  the  concur- 
rence of  the  trustee,  who  accordingly  joined  (i). 

In  a  preceding  page  I  put  the  case  of  an  estate  being 
conveyed  to  such  uses  as  A  shall  appoint,  and  of  his 
desire  to  convey  the  estate  as  B  shall  appoint.  Perhaps 
there  is  no  <:onveyancer  to  whom,  in  the  early  part  of 
his  professional  life,  a  doubt  has  not  presented  itself  in 
i^rd  to  the  validity  of  such  an  appointment.  Two 
objections  have  been  made  to  it  which  have  come  within 
my  observation ;  the  one,  that  it  is  contrary  to  a  known 
principle  that  a  power  cannot  be  delegated ;  and  the 
other,  that  it  is  a  new  attempt  at  a  perpetuity.  Both 
these  objections  are  easily  answered.  As  to  the  first, 
the  rule  that  a  power  cannot  be  delegated,  is  not,  as 
we  have  seen,  a  general  bflexible  rule,  but  is  simply  a 
regulation,  that  a  confidence  reposed  in  one  cannot  by 
hhn  be  delegated  to  another  (/).  This  rule,  therefore, 
in  inapplicable  to  the  case  before  us.  For  no  confidence 
was  reposed  in  A^  but  the  0dtate  was,  merely  for  his  own 
convenience,  conveyed  to  such  uses  generally  as  he 
should  appoint.  In  regard  to  the  second  objection, 
the  limitation  has  no  greater  tendency  to  a  perpetuity 
than  a  simple  conveyance  in  fee.  Undef  the  power  in 
question,  the  donee  may  tie  up  the  estate  for  exactly 
the  same  period,  but  not  kmget  than  he  coald  were  he 
seised  in  fee.  This  will  be  explained  hereafter  (u).  To 
racnr  once  more  to  the  nature  of  powers,  let  us  put 
the  same  case  before  the  statute.  A  seised  in  fee,  in 
trust  to  dispose  of  it  as  J9  shall  direct ;  B  directs  A  to 

dispose 

(f)  1  vol.  Cft.  and  Opin.  29,  if)  Vide  supra^  ch.  4,  sect.  1. 

and  MS.  in  M.  verbis.  (w)  Vide  infroj  ch.  9,  iect.  1. 
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dispose  of  it  as  C  shall  direct.  To  this  no  objectiotf 
can  possibly  be  framed.  Then  comes  the  statute,  which 
does  not  operate  with  effect  till  the  last  power  is  exer- 
cised. When  B  exercises  his  power,  it  in  truth  operates 
as  a  transfer  of  his  equitable  estate  or  right,  and  the 
seisin  originally  created  (whether  it  remain  in  Ay  or 
be  in  nubibus,  or  in  terra  incognita^  or  in  custodia  legis) 
waits  until  estates  are  raised  by  C's  power ;  and  when 
this  last  power  is  exercised,  and  not  till  then,  the  statute 
transfers  the  legal  estate. 

In  well-drawn  deeds,  in  which  powers  of  sale  and 
exchange,  and  of  appointment  of  new  trustees  of  real 
estate  are  inserted,  it  is  usual  to  give  the  trustees  of  the 
powers  an  express  authority  to  revoke  the  old  uses,  and 
to  appoint  such  new  uses  as  will  effectuate  the  intention 
of  the  parties,  and  the  declaration  for  this  purpose  can* 
not  be  too  general.  Therefore,  in  the  power  of  sale,  it 
should  not  be  declased  that  thq  trustees  shall  appoint  to 
the  purchaser  in  fee,  as  a  doubt  might  be  entertained  by 
some,  whether  it  warranted  an  appointment  to  uses  to 
bar  dower ;  but  the  trustees  should  be  authorized  to  limit 
such  uses  as  will  carry  the  contract  into  execution.  It  is 
not  however,  necessary  to  give  express  powers  of  revoca- 
tion and  new  appointment ;  for,  whatever  be  the  form  in 
which  a  power  of  sale  is  given,  it  will  operate  as  a  power 
of  revocation  and  new  appointment,  and  may  be  exe-* 
cuted  accordingly.  Thus,  it  was  clearly  holden  by  the 
Lord  Keeper,  in  the  Bishop  of  Oxford  v.  Leighton,  that 
a  direction,  that  a  releasee  to  uses  in  a  settlement  should 
convey  to  such  uses  as  A  should  appoint,  amounted  to  a 
power  of  revoking  and  limiting  new  uses,  although  the 

proviso  was  unskilfully  penned  Qv). 

AU 

(j)  2  Vern.  367,  supra,  ch.  2. 
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All  old  powers  of  sale  and  exchange  merely  express 
that  the  trustees  may  sell  or  exchange  the  land,  and  do 
not  give  express  powers  of  revocation  and  new  appoint- 
ment. Sometimes  the  trustees  are  made  merely  to  "  ap- 
point and  make  sale  of,"  or  to  "  appoint  and  sell "  the 
lands  to  the  uses :  the  words  of  the  power  being  followed 
with  the  addition  of  the  word  appoint)  and  sometimes 
they  are  made  to  expressly  revoke  the  uses  of  the  settle- 
ment, and  then  to  appoint  to  the  new  uses.  Either  mode 
will  effectuate  the  intention.  The  latter  is  sometimes 
objected  to  by  unskilful  persons,  as  not  authorized  by 
the  power ;  but  to  this  objection  the  Bishop  of  Oxford's 
case  is  a  decisive  answer.  The  same  observations  apply 
to  powers  to  appoint  new  trustees. 

The  power  of  appointing  new  trustees  usually  in- 
serted in  settlements,  directs,  that  upon  the  appointment 
of  a  new  trustee  all  such  conveyances,  &c.  shall  be 
executed  as  will  effectually  vest  the  estates  in  the  old 
and  new  trustees  to  the  uses  of  the  settlement ;  and  de- 
clares, that  every  new  trustee  when  appointed  shall  have 
the  same  powers,  &c.  as  if  nominated  in  the  deeds* 
Now,  it  seems  quite  clear,  that  no  more  was  originally 
intended  by  this  power  than  that  the  trustees  to  pre- 
serve contingent  remainders  should  transfer  the  estate 
limited  to  them  for  that  purpose  (which  is  a  vested  (j/) 
remainder),  or  any  other  estate  actually  vested  in  them, 
to  the  new  trustees,  who  would  be  enabled  to  exercise 
the  different  powers  of  sale  and  exchange,  &c.  created 
by  the  settlement,  under  the  express  direction  contained 
in  the  deed,  that  every  new  trustee  should  have  the  same 
powers  as  the  old  trustee  had.    But  it  has  become  usual 

to 
(^)  See  Dormer  v.  Fortescue,  Willes,  337. 
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to  consider  it  essential  that  the  new  trustees  should  have 
a  seisin  to  serve  the  uses,  in  the  same  manner  as  the  old 
trustees  had,  although  it  does  not  always  happen  that 
the  trustees  of  the  powers  are  the  persons  seised  to  the 
uses,  nor  is  it  at  all  necessary  that  they  should  be.  To 
raise  this  new  seisin  two  deeds  are  necessary;  by  the 
first,  the  uses  of  the  settlement  must  be  revoked,  and 
the  estate  appointed  to  a  stranger  in  fee,  and  the  old 
trustees  must  join  in  conveying  the  estate  to  him,  and 
then  the  stranger  must  re-convey  (which  he  may  do  by 
indorsement)  to  the  uses  of  the  settlement,  in  the  same 
manner  as  if  the  new  trustee's  name  had  been  inserted 
therein.  The  power  of  revocation  and  new  appointment 
is  considered  to  be  clearly  implied  by  the  declaration  in 
the  power  and,  supposing  no  such  power  to  exist,  yet 
the  estates  to  preserve  contingent  remainders  are  effec- 
tuaUy  vested  in  the  old  and  new  tnistees  by  the  actual 
conveyance.  This  mode  assumes  that  there  is  a  seiain 
in  the  releasees  to  serve  the  uses,  and  that  that  seisin  is 
transferable,  for  otherwise  it  would  not  be  necessary  to 
defeat  the  old  uses,  and  raise  a  new  seisin  in  the  M  and 
new  trustees  to  serve  them.  If  it  ever  should  become 
necessary  to  decide  the  point,  there  is  little  doubt  bat 
that  it  will  be  determined,  i.  That  the  power  only 
meant  that  the  estates  actually  vested  in  the  tru^ees 
shall  be  transferred  to  the  old  and  new  tnistees,  which 
may  be  done  by  one  deed  (grating  under  the  statute  of 
uses:  2.  That  they  may  then  exercise  the  pow#rs 
created  by  the  settlement :  and,  ccmsequently,  3.  That 
there  is  no  seisin  in  the  trustees  to  transfer,  aiid  thero* 
fore  the  revocation  and  appointm«it  is  nugatory  and  of 
no  effect.    Of  course  these  observations  do  not  apply  to 

a  case 
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a  case  where  the  fee-siinple  is  vested  in  the  trustees.  In 
that  case,  clearly,  one  conveyance  only  is  necessary. 
The  old  trustees  may  convey  by  lease  and  release  to  the 
new  trustee,  to  the  use  of  himself  and  die  old  trustees  in 
f^  upon  the  trusts. 

Admitting  that  the  usual  power  of  appointment  re- 
quires the  seisin  (if  there  be  any)  in  the  old  trustees,  to 
be  vested  in  the  new  trustees,  it  will  not  be  denied  by 
the  most  strenuous  supporters  of  this  doctrine,  that  this 
ceremony  is  not  necessary  where  the  power  expressly 
negatives  that  construction :  the  powers  in  the  settle- 
ment, it  is  quite  clear,  may  be  executed  by  a  person  not 
having  any  seisin  vested  in  him  to  serve  the  uses ;  there- 
fore, to  prevent  the  necessity  of  this  artificial,  circuitous 
mode  of  appointing  new  trustees^  it  might  be  advisable 
to  expressly  declare  in  the  deed  creating  the  power,  diat 
upon  the  appointment  of  any  new  trustee  the  estate  oi 
the  trustees  tp  preserve  contingent  remainders  shall  be 
conveyed  to  the  continuing  and  new  trustees ;  and  that 
evexy  new  trustee  may  act  in  the  execution  of  the  powers, 
without  being  invested  with  the  seisin  (if  any)  in  the 
old  trustees  to  serve  the  contingent  or  future  uses.  The 
usual  power  of  revocation  and  new  appointment  intro- 
duced into  this  power  of  app(»nting  new  trustees  is, 
however,  to  be  {Hreferred,  as  its  operation  is  now  gene- 
rally known:  a  circumstance  which  is  in  practice  of 
infiiutely  greater  importance  than  the  expense  of  an 
additicmal  deed. 

The  distinctions  taken  in  a  preceding  chapter,  between 
powers  deriving  their  effect  from  the  statute  of  uses  and 
common-law  authorities,  will  have  led  the  reader  ta 
observe,  that  the  observations  in  the  opening  of  this 

chapter, 
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chapter,  as  to  the  necessity  of  appointing  to  the  uses  at 
pnce,  do  not  apply  to  commpn-law  powers. 

Where  the  power  is  given  by  will,  without  a  seisin  to 
serve  the  estates  to  be  created,  it  is  a  mere  common-law 
authority;  and  it  should  therefore  seem  that  an  ap- 
pointment by  virtue  of  such  a  power  to  A^  to  uses,  would 
not  of  itself  vest  the  legal  estate  in  Aj  but  would  give 
the  legal  estate  to  the  real  objects  of  the  appointment ; 
for  the  question  is  free  from  the  technical  objection  of 
a  use  upon  a  use,  and  the  single  point  to  be  ascertained 
is  the  intention.  The  appointment  merely  operates  as 
the  designation  of  a  person  to  take  under  the  will,  a  de- 
vise to  him,  by  which,  either  directly,  or  through  the 
medium  of  a  devisee  to  uses,  would  have  given  him  the 
legal  estate  according  to  the  intention  of  the  testator. 
But  where  the  power  is  given  through  the  medium  of 
a  devisee  to  uses,  if  it  should  be  thought  that  it  operates 
imder  the  statute  (;s),  the  appointment  must  receive  the 
same  construction  as  an  appointment  under  a  like  power 
created  by  deed.  Powers  under  wills  and  deeds  are  both 
distinguishable  from  a  power  to  convey  an  estate  under 
a  letter  of  attorney.  The  estates  raised  by  the  execution 
of  a  power  (whether  it  be  created  by  deed  or  will)  take 
effect  as  if  limited  in  the  instrument  creating  the  power. 
A  devise  of  an  authority  is  within  the  statute  of  wills  (a), 
and  when  the  authority  is  exercised  the  estates  created 
by  it  cpme  in  lieu  of  the  authority.  In  the  case  of  a 
deed  creating  a  power,  the  seisin  or  interest  to  serve  the 
estates  is  actually  raised  by  the  deed  itself,  and  the 
estates  limited  under  the  power  accordingly  derive  their 
essence  from  that  seisin ;  but  in  the  case  of  a  common 

*  letter 

(*)  Vide  supra^  p.  139.        (fl)Tpwnesend  t>.  Wallcy,  Mo.  341. 
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letter  of  attorney,  no  seisin  is  created,  nor  does  the  estate 
pass  by  or  by  virtue  of  the  power,  which  merely  autho- 
rizes the  attorney  to  convey  the  estate  in  the  name  of  the 
principal.  The  conveyance  is,  in  fact,  the  deed  of  the 
principal,  and  it  is  considered  as  executed  by  him.  It 
is  therefore  necessary  that  the  deed  should  be  an  ope- 
rative, independent,  and  substantive  conveyance.  If  it 
be  a  feoffment,  it  must  be  accompanied  with  livery  of 
seisin ;  if  it  be  a  bargain  and  sale,  it  must  be  enrolled  ;  and 
if  it  be  a  release,  it  must  be  grounded  on  a  bargain  and 
sale  for  a  year  under  the  statute,  or  a  lease  at  common 
law  with  actual  entry.  And  the  land  may  consequently 
be  conveyed  to  one  to  uses,  and  the  statute  will  execute 
the  uses.  The  estates  created  will  depend  simply  on  the 
instrument  in  which  they  are  contained,  although  the 
deed  itself  depends  for  its  validity  as  a  amoeyance  upop 
the  letter  of  attorney,  by  virtue  of  which  it  was  exe- 
cuted ;  for  the  power  must  be  produced  before  the  deed 
can  be  read  in  a  court  of  justice  (J).  And  we  may 
here  dismiss  the  consideration  of  letters  of  attorney 
with  this  one  observation,  that  the  deed  must  be  exe- 
cuted in  the  name  of  the  principal ;  but  where  that  is 
done,  it  is  immaterial  whether  the  attorney  place  his  own 
name  first  or  last.  Therefore,  an  execution  thus,  ^'  for 
A.  B.  (the  principal),  C.  D.  (the  attorney,)  L.  S"  is 
valid  (c). 

It  is  usual  to  declare  in  powers  of  revocation  and  new 
appointment,  that  the  donee  may  revoke,  and  by  the  samey 
or  any  other  deed,  appoint  new  uses ;  but  it  is  clear,  that 
without  this  provision,  a  power  of  revocation  and  new 

appointment 

{b)  Johnson  v.  Mason,  i  Esp.  Rep.  89. 
(c)  Wilks  r.  Backs,  2  East,  142. 
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appointment  may  be  executed  by  the  same  instrument, 
unless  the  deed  creating  the  power  expressly  require  dis- 
tinct deeds.  The  former  uses  cease  ipso  facto  by  the 
revocation,  without  entry  or  claim  [d).  The  instrument 
is,  in  construction  of  law,  first  a  revocation  of  the  old 
uses,  and  then  a  limitation  of  the  new  uses  (e).  Nor  is 
this  the  only  case  in  which  the  law  adjudges  priority  in 
distinct  parts  of  one  and  the  same  deed.  It  is  upon  this 
principle  that  a  lease  and  release  in  the  same  deed, 
although  certainly  a  very  infoi'mal  conveyance,  has  been 
several  times  ruled  to  be  a  good  conveyance,  for  priority 
shall  be  supposed.  We  have  seen  that  every  power  is, 
in  effect,  a  power  of  revocation  and  new  appointment ; 
and  it  is,  therefore,  in  many  cases  of  absolute  necessity 
that  the  powers  should  be  allowed  to  be  executed  by  the 
same  deed. 

Where  it  is  intended  not  to  make  an  irrevocable  ap^ 
pointment,  an  express  power  of  revocation  should  be 
reserved  in  the  deed  executing  the  power;  if  it  be 
omitted  the  appointment  cannot  be  revoked  (/). 

{d)  See  jMMf,  sect  8. 

(0  Digge's  cage,  I  Rep.  164— 6  reiol.  S.  C.  Mo.  603 ;  Co.  Litt. 
337  a. 
(y^  Vide  infray  sect.  7* 
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SECTION   H. 

OF   THR   INSTRUMENTS  BT   WHICH   A  POWSR 

MAY  B£   SXECUTED. 

Where  a  power  is  given  generally,  without  defining 
die  mode  in  which  it  must  be  executed,  it  may  be  exer- 
cised dthi^  by  deed  or  will ;  and  as  the  operation  of  the 
instrument  will  simply  be  to  declare  the  use,  to  serve 
which  we  must  assume  that  a  suj£cient  estate  is  abeady 
legally  created,  an  estate  of  freehdd  may  be  limited 
without  livery  of  seisin,  a  bargain  and  sale  for  a  yeai; 
or  an  actual  entvf  by  the  appointee ;  nor  is  it  necessary 
that  the  power  should  be  ^ecuted  by  deedy  a  simple 
note  in  writing,  even  unattested,  would  be  a  good  exe* 
ctttion  of  the  power  (a)^  So  whether  it  be  a  common- 
law  authority  given  by  wiU,  or  a  power  operating  under, 
the  statute  of  uses,  it  may  be  executed  by  feoffinent  (iX 
covenant  to  stand  seised  (c),  lease  and  release  (d\  or 
lease  and  release  and  fine  (e).  But  although  all  these 
modes  are  effectual,  yet  they  are  improper  appointments* 
They  do  not  operate  as  a  fec&xk&xt^  covenant  to  stand 

seised, 

(a)  Saunders  v.  Owen,  2  Salk.  1 141 ;  and  see  Wykham  v.  Wyk- 

4S7;  aadsee  5  East,  440.  ham,  11  Eait,  458. 

(*)  Daniel  v.  Upky,  Latch  g,  (^  Dy^^  ^^  AwBiter,  1  R  Wnu. 

39,  134;  1  Jo-  137-  Ids  cited,  lo  Mod.  34>  nam- 

(c)  Stapleton'*  case  cited  by  Qier  v.   Osseter ;  Dighton  v. 

Hal«,    Chief  Justice,    1  Ventr.  Tomlinson,    1  Com.  194,  1  P. 

m8  ;    Dame    Hatting's    case,  ^ms.  149. 

S.C,  Rig)a  V.  Thona8»  3Burr.         ^  ^  z'    >  r 
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seised,  lease  and  release,  or  fine ;  but  as  an  appointment 
of  the  estate,  or  direction  or  declaration  of  use  under 
the  power.  Therefore,  if  a  power  under  the  statute  is, 
for  instance,  executed  by  lease  and  release,  upon  which 
uses  are  declared,  the  releasee  will  be  invested  with  the 
legal  estate  by  force  of  the  statute,  and  the  real  objects 
of  the  deed  will  take  mere  trust-estates. 
,  Although  where  a  power  is  not  restrained  to  be  exe- 
cuted by  deed,  &c.  it  may  be  executed  by  a  simple  note 
in  writing,  yet,  if  the  power  relate  to  real  estate,  and 
the  donee  exercise  it  by  willy  the  will,  it  is  said  by  most 
writers,  must  be  executed  as  a  proper  will,  and  must 
consequently  be  attended  with  the  solemnities  required 
by  the  statute  of  frauds. 

The  cases  cited  for  this  position*  are  Longford  v. 
Eyre  (/),  and  Wagstaff  v.  WagstafF  {£) ;  but,  in  the 
last  of  these  cases  the  trust  was  for  A^  his  heirs  and 
assigns,  or  to  such  person  or  persons  as  he  or  they  should 
direct ;  and  Lord  Macclesfield  held  this  to  be  no  more 
than  a  common  trust  of  lands  in  fee-simple,  for  the  last 
words  were  no  more  than  what  was  implied  before,  and 
eapressio  eorum  qua  tacite  insunt  nihil  operatur.  And 
in  the  first  of  the  above  cases  the  power  was  expressly 
required  to  be  exercised  by  "  willy''  or  "  writing  in  the 
nature  of  a  mil,''  which  words  are  construed  to  mean 
such  a  will  as  is  proper  for  the  disposition  of  lands 
within  the  statute  of  frauds ;  and  I  have  not  met  with 
even  a  dictum  in  the  books  that  where  a  power  is  given 
generally,  and  without  reference  to  any  instrument,  a 
will  made  in  execution  of  it  must  be  treated  as  a  proper 
will  of  real  estate.     It  seems,  indeed,  once  to  have  been 

holden, 

(/)  1  P,  Wms.  740.  (g)  a  P.  WnM.  25S. 
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holden^  that  if  a  power,  although  not  required  to  be  so, 
was  executed  by  bargain  and  sale,  the  deed  must  be 
enrdled  as  a  proper  bargain  and  sale ;  but  Lord  Chief 
Justice  Hale  was  decidedly  against  this  construction  (A). 
His  is  certainly  the  better  opinion.  And,  in  regard  to  a 
mil^  it  would  be  rather  a  refined  distinction,  that  the 
power  may  be  executed  by  a  simple  note  in  writing  un- 
attested ;  but  that  if  it  be  thrown  into  the  shape  of  a  will, 
it  must  be  executed  in  the  same  manner  as  a  proper  will 
of  land.  It  must  be  admitted,  that  a  power  may  be 
^ven  to  appoint  real  estate  by  will  without  any  wit- 
ness (i) ;  and  it  would,  therefore,  be  a  great  stretch  to 
hold  that  three  witnesses  are  necessary  in  the  case  under 
discussion. 

(A)  Ingram  v.  Parker,  Raym.  239;   sKeb.  511,  538;    1  V«ntr. 
990,  391. 
(t)  Vide  supra,  ch.  12,  sect.  1. 


SECTION     III. 

OF   THE   COMPLIANCE  WITH    CONDITIONS   ANNEXED 

TO    A    POWER. 

We  now  come  to  the  cases  in  which  particular  circum- 
stances are  required  to  attend  the  execution  of  the 
power :  these  are  generally,  first,  a  particular  instrument; 
secondly,  a  particular  mode  of  execution ;  and,  thirdly, 
conditions  not  strictly  relating  to  the  instrument,  as 
the  consent  of  third  persons,  tender  of  money,  or  the 

like. 

p  Where 
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Where  forms  are  imposed  otx  the  execution  of  a  power, 
it  is  either  to  protect  the  remainder-man  from  a  diargB 
in  any  other  mode,  or  to  preserve  the  person  to  whom 
it  is  given  from  a  hasty  and  unadvised  execution  of  the 
power.  In  each  case  the  circumstances  must  be  strictly 
complied  mih :  in  the  first,  it  would  be  in  direct  oppo- 
sition to  the  agreement,  to  consider  the  estate  charged 
when  the  mode  pointed  out  is  not  adhemd  to  (a) ;  in  the 
second,  to  dispense  with  the  solemnities  and  forms  re^ 
quired  to  attend  the  execution  of  the  power,  is  to  deprive 
a  man  of  the  bridle  which  he  has  thought  proper  to  im- 
pose on  his  weakness  or  frailty  of  mind,  in  order  effec- 
tually to  guard  himself  ag^st  fraud  and  hnposition  {b). 
Besides,  the  circumstances  required  to  the  execution  of 
a  power  are  perfectly  arbitrary,  and  (except  only  as 
they  are  in  fact  required)  unessential  in  point  of  effect 
to  the  validity  of  any  instrument  by  which  the  power 
may  be  exercised.  This  is  laid  down  and  admirably 
enforced -by  Lord  EUenborough,  Chief  Justice,  in  the 
great  case  of  Hawkins  and  Kemp  (c).  There  the  terms 
of  the  power  required  that  the  revocation  should  be  by 
deed  or  instrument  in  writing,  executed  in  the  presence 
of,  and  attested  by,  three  credible  witnesses,  and  enrolled 
in  one  of  his  Majesty's  Courts  of  Record  at  Westmin- 
ster, and  witkthe  consent  and  approbation  of  Hawkin*s 
wife,  his  father,  father-in-law,  and  also  of  several  trusteej^^ 
being  in  all  nine  persons.  The  Lord  Chief  Justice  said, 
that  every  one  of  these  required  circumstances  was  in 
itself  perfectly  arbitrary,  and  (except  only  as  it  was,  ia 

fact 

(a)  See  7  Ves.  jun.  506. 

(fi)  3  Cha.  Ca.  66, 107 ;  and  see  Piggot  t\  Penrlce,  Com.  250- 

(c)  3  East,  410. 
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fact,  required)  uitessential  in  point  of  effect  to  the  legal 
validity  of  any  instrument  by  which  the  old  uses  should 
be  revoked,  or  new  uses  declared.  It  was  in  itself 
immaterial  whether  the  instrument  or  writing,  purport- 
ing so  to  revoke  and  declare  the  uses,  should  be  by  deed ; 
whether  such  deed  should  be  executed  in  the  presence 
of  what  and  how  many  witnesses;  whether  it  should 
be  afterwards  attested  by  the  witnesses,  and  ultimately 
enrolled  in  any  Court  of  Record ;  and  whether  it  should 
be  sanctioned  by  the  consent  and  approbation  of  the 
several  trustees  named  for  that  purpose.  It  *  might  (if 
it  had  so  pleased  the  parties  creating  the  power)  have 
been  done  by  any  writing  of  the  perscms  so  authorized, 
unsealed,  unattested,  unenroUed,  and  unsanctioned,  by 
any  consent  or  approbation  whatsoever.  If  these  cir- 
cumstances were  unessential  and  unimportant,  except  as 
they  were  required  by  the  creators  of  the  power,  they 
could  only  be  satisfied  by  a  strictly  literal  and  precise 
performance.  They  were  incapable  of  admitting  any 
substitution,  because  these  Requisitions  had  no  spirit  in 
them  which  could  be  otherwise  satisfied ;  incapable  of 
receiving  any  equivalent,  because  they  were  in  themselves 
of  no  value. 

If,  therefore,  a  writing  is  required,  a  disposition  by 
parol  will  be  invalid,  although  the  property  might  by 
law  be  so  disposed  of  (d).  If  the  power  is  required  to 
be  executed  by  deed  to  be  enrolled,  the  deed  mrust  ac- 
cordingly be  enroHed ;  if  a  particular  court  be  named, 
that  court  must  be  resorted  to  (e).     If  the  consent  of 

particular 

{d)  Thruxton  v.  Attorney-  (e)  Digges's  case,  i  Rep.  173. 
Oenetal,  1  Vem.  340. 
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particular  persons  be  required,  their  consent  must,  be 
obtained  (f).  If  two  witnesses  are  required  one  will 
not  do ;  if  the  witnesses  are  to  be  of  the  rank  of  noble- 
men, commoners  will  not  satisfy  the  words  (g).  If  suf- 
ficient subsidy-men  be  required  as  witnesses,  sufficient 
and  credible  persons  who  are  not  subsidy-men  will  not 
be  good  witnesses  (h).  If  a  seal  be  required,  an  in- 
strument under  hand  only  will  be  an  invalid  exercise 
of  the  power  (i).  If  the  instrument  is  to  be  signed,  it 
cannot  be  executed  otherwise  (k)  (I) ;  and  if  signature 
and  sealing  be  required,  an  instrument  unsigned  will  not 
be  valid  although  sealed  (/).  If  notice  is  required  to 
Ze  given,  the  execution  of  the  power  will  be  void  if 

notice 

(/)  Hawkins  v. Kemp,  dEasfe,  (t)  Dormer  v.  Thurland,  a  P. 

410;  and  see  Mansell  c •  Man-  Wms.  506. 

seU,  Wilm.  36.  {k)  Birde  v.  Stride,  Bridg.  at, 

{g)  Bath  and  Montague's  case,  cited. 

3  CHa.  Ca.  S5-   2  Frcem,  193,  (/)  Thayer  v.  Thayer,  Palm, 

affirmed  in  Dom.  Proc.  112 ;  Blockville  v.  Ascot^  2  £q. 

(h)  Kibbet  v.  Lee,  Hob.  312 ;  Ca.  Abr.  659,  side-note, 
see  3  Cha.  Ca.  90. 


(I)  The  statute  of  frauds  (29  Car.  2,  c.  3,  s.  5,)  requires  wills  of 
lands  to  be  in  writing,  and  signed  by  the  devisor.  Upon  the  au- 
thorities it  is  a  question  whether  sealing  i^  not  signing  (Lemayne 
V.  Stanley,  3  Lev.  1 ;  Lee  v.  Libb,  1  Show.  69 ;  Warneford  v. 
Wamefor<il,  2Str.764;  Smith  v.  Evans,  iWils.313;  Grayson  v. 
Atkinson,  2  Yes.  454;  Ellis  r.  Smith,  1  Dick.  225,  1  Ves.  Jun.  n  ; 
see  2  Bla.  Com.  306 ;  DougL  244,  2d  edit. ;  note,  Dime  v.  Munday, 
Sid.  362,  was  before  the  statute).  But,  without  question,  if  the 
point  i^ould  ever  call  for  a  decision,  it  would,  in  conformity  to  the 
express  words  of  the  sUtute,  and  the  general  opinion  of  the  Pro- 
fession, be  holden  that  sealing  is  not  signing;  see  Morison  v» 
Tumour,  18  Ves.  jun.  175. 
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notice  be  not  given  accordingly  (m).  And  so  in  every 
case  that  the  ingenuity  of  man  can  (Jevise,  the  terms  of 
the  power  must  be  complied  with. 

But  where  the  appointment  is  to  a  charity,  any  writ- 
ing, however  informal,  as  an  execution  of  the  power,  is 
good  as  an  appointment  within  the  statute  of  charitable 
Qses  (n) ;  for  this  statute  supplies  all  defects  of  assurance 
which  the  donor  was  capable  of  making  (o).  The 
intent  of  the  statute,  it  has  been  said,  was  to  make  the 
disposition  of  the  party  as  free  and  easy  as  his  mind, 
and  not  to  oblige  him  to  the  observance  of  any  forms  or 
ceremony  (p).  By  an  act  of  George  the  Second  (y), 
^fts  to  charitable  uses  are  required  to  be  made  by  deed, 
indented,  sealed,  and  delivered,  in  the  presence  of  two 
or  more  credible  witnesses,  twelve  months  at  least  before 
the  death  of  the  donor,  and  the  deed  must  be  enrolled 
in  the  Court  of  Chancery  within  six  calendar  months 
after  it  is  executed.  Now  this  act  can  no  more  be  con- 
sidered as  a  repeal  of  the  statute  of  charitable  uses  than 
the  statute  of  frauds  can  of  the  statute  of  wills.  And 
it  therefore  still  seems,  that  if  in  an  appointment  the 
solemnities  imposed  by  the  act  of  George  the  Second 
are  attended  to,  the  gift  will  operate  as  an  appointment 
under  the  statute  of  charitable  uses,  although  the  instru- 
ment is  not  executed  in  the  manner  required  by  the 
instrument  creating  the  power.  But  as  the  act  of 
'  George 

(m)  Ward  v.  Lenthal,  i  Sid.  (o)  Attorney-General  v.  Bur- 

143-  det,  2Vem.755. 

(»)  43  Elis.  c.  4;   Piggot  V.  (p)  Attorney-General  r.  Rye, 

Penrice,  Com.  250 ;  Prec.  Cha.  2  Vem.  453. 

471.  (q)  9  Geo.  II.  c.  36. 
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George  applies  as  well  to  appointments  under  powera 
as  to  original  conveyances^  if  the  donee  wish  to  appoint 
to  charitable  uses,  although  under  the  power  he  mi^t 
appoint  by  a  simple  note  in  writing  unattested,  yet  he 
must  conform  to  the  directiicms  of  the  act 

But  to  return,  the  rule  that  every  circumstance  re- 
quired to  the  execution  of  a  power  must  be  strictly 
attended  to,  is  so  clear  and  jdain  a  rule,  that  we  might 
ha:e  dismiss  this  part  of  our  subject,  were  there  not 
many  cases  in  which  particular  eapre^sumsj  imposing 
restraints  on  powers,  or  modes  of  executing  them,  have 
received  a  judicial  exposition.  I  proceed,  therefore,  to 
consider  these  cases  in  the  order  before  proposed ;  and 
although  the  courts  cannot  di^ense  with  the  form  pre- 
scribed, yet  we  shall  find  that  they  in  general  incline  to 
put  a  Kberal  construction  on  the  words  ot  the  power. 


^  And  first  as  to  the  instrument. — If  a  deed  is  expressly 
required,  the  power  cannot  be  executed  by  will. 

This  was  decided  by  Sir  Joseph  Jekyll  in  the  case  of 
Woodward  v.  Hasley  (r)  (I),  in  which  a  power  of  revo- 
cation 


(r)  Rolls,  Feb.  1797,  MS. 


(I)  According  to  the  Registrar's  book  the  power  was,  <<  by  anj 
deed  or  deeds  in  writing,  under  his  hand  and  seal,  and  sealed  and 
delivered  by  hiai  i&  the  presence  of  three  or  more  credible  wit- 
nesses, to  revoke,  make  void,  ^ker,  or  change,  any  of  the  uses,  &c. 
therein  limited;  and  by  the  same  deed  or  deeds,  or  any  other  deed 
or  deeds,  in  writing,  under  bb  hand  and  seal,  and  by  him  sealed 
and  delivered  in  the  presence  of  three  or  more  credible  witnesses, 
to  Emit  new  uses."    It  is  said  in  Mqse.  46,  that  the  Master  of  the 
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cation  by  deed  sealed  and  delivered  was  holden  not  to 
be  well  executed  by  a  will,  although  sealed  and  delivered ; 
and  the  decree  was  affirmed  by  Lord  Chancellor  King, 
who  said,  ibsX  factum  was  a  technical  word,  and  as 
well  known  in  the  law  as  a  fine  or  recovery,  and  that  a 
will  could  not  be  a  deed.  The  same  point  was  decided 
in  the  case  of  the  Earl  of  Darlington  v.  Pulteney  (^),  in 
which  the  former  case  was  not  cited.  Lord  Mansfield 
took  up  the  question  in  the  same  way.  He  said  that 
the  power  was  emphatically  reserved  to  be  executed  by 
^'  deed."  Now,  the  word  deed,  in  the  understanding 
of  law,  has  a  technical  signification  to  which  a  will  is 
in  no  respect  ^plicable.  This  opinion  was  given  upon 
a  case  sent  out  of  the  Court  of  Chancery,  and  Lord 
Chancellor  Bathurst  decreed,  according  to  the  certificate 
of  the  Court  of  King's  Bench,  that  the  power  was  not 
well  executed. 

And  the  converse  of  the  foregoing  proposition  holds 
equally  true :  a  power  to  be  executed  by  will  cannot  be 
executed  by  any  act  to  take  effect  in  the  life-time  of  the 

donee 

(«)  Cowp.  s6o,  confirmed  by  and8eeBushelli\BusheI1,iRep. 
Doe  r.  Ladj  Cavan,  5  Term  Rep.  Temp,  Redesdale,  96 ;  4  TaunC. 
567 ;  6  Bro.  P.  C.  by  Toml.  1 75 ;     397. 


Rolls  held  the  will  to  be  a  revocation,  but  the  Registrar's  book,  in 
this  respect,  agrees  with  the  above  note ;  Reg.  Lib.  B.  1727,  fo.  212. 
Upon  the  appeal  to  the  Chancellor,  he  directed  the  point  to  be  tried 
at  isw  in  an  action  of  ejectmenty  Beg.  Lib.  B.  17379  &.  953.  In 
the  next  year,  upon  the  plaintiff's  petitioOy  this  order  was  di- 
rected to  be  entered,  Reg.  Lib.  B.  1738,  fo.  454.  I  searched  to 
the  end  of  the  year  17319  without  meeting  with  any  furdier  trace 
of  the  cause* 
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donee  of  the  power.  This  was  laid  down  by  Lord* 
Hardwicke  in  the  case  of  Whal^  v.  Dnimmond  (/). 
He  said,  that  where  a  power  is  given  to  charge  an  estate 
by  will,  the  person  having  the  power  cannot  execute  it 
by  any  act  in  his  life-time.  But  the  mere  circumstance 
of  the  estate  being  limited  to  A  for  life,  and  '^  after  his 
death,"  or  ^'  then  *'  to  be  at  his  disposal,  will  not,  by 
implication,  restrain  the  execution  of  the  power  to*  a 
will  (u) ;  although  it  has  been  recently  decided  that 
a  devise  to  the  testator's  wife  for  her  life,  and  also  at 
her  disposal  afterwards  to  leave  it  to  whom  she  pleased, 
gave  her  a  power  of  disposition  by  will  only,  by  reason 
of  the  word  leave,  which  was  not  properly  applicable  to 
a  disposition  by  deed  (.r). 

In  a  recent  case,  Thomas  Grace  by  his  will  gave  to 
his  wife  Maiy  Grace  4,000/.  or  whatever  surplus  might 
arise  after  the  moiety  left  to  his  two  minor  children,  sub- 
ject to  a  proviso  therein  contained,  (that  is  to  say)  that 
she  should  enjoy  the  interest  thereof  for  her  natural  life, 
and  dispose  of  the  same  to  such  of  her  children  which 
he  should  leave  as  she  should  deoise  and  think  proper. 
It  was  insisted  that  the  power  was  confined  to  a  will. 
In  favour  of  the  contrary  construction,  Tomlinson  v. 
Dighton,  iP.  Wms.  149;  Anon.  3  Leo.  71,  c.  108; 
Goodtitle  v.  Otway,  2  Wils.  6 ;  Lord  Ormond's  case. 
Hob.  348,  were  relied  upon,  and  the  case  was  distin- 
guished from  Doe  and  Tliorley,  10  East,  438 ;  and  the 

case 

(0  Ch.  Easter  Tenn,  1745,  (u)  Anon.  3  Leo.  71 ;  Tom- 

MS.Reg.  Lib.  B.  1744,  fe.  150;  linion  v.  Digliton,  1  Com.  194. 

see  Reid  v.  Shei^ld,  10  Vet.  1  P,  Wms.  149;  ex  parte  Wil- 

jim.  370 ;  Andenon  v.  Dawion,  liams,  1  Jac.  &  Walk.  89. 

15  Ves.  jun.  538.    See  and  con-  (x)  Doe  v.  Thorley,  10  East, 

aider  Heatley  v.  Thomas,  ib.  596.  438. 
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case  was  decided  accordingly.  Sir  William  Grant  was 
clearly  of  opinion  that  the  power  was  not  confined  to  a 
will.  .  If  the  bequest  had  been  to  her  for  life,  and  then 
to  devise  as  she  might  think  proper,  there  the  word  devise 
would  have  admitted  but  of  one  sense.;  but  here  it  is  as 
she  shall  dispose,  which  admits  of  two  constructions,  and 
this  means  as  she  should  think  right.  Suppose  you 
translate  devise,  as  she  shall  bequeath  by  will;  how 
then  would  it  read?  To  dispose  thereof  as  she  shall 
bequeath  by  will  and  think  proper,  therefore  she  has  a 
general  power  (y). 

A  power  to  appoint  by  will,  07*  otherwise^  will  of 
coarse  authorize  an  appointment  by  deed  (z).  So  where 
the  bequest  was  of  personal  property  to  the  separate 
use  of  the  wife,  for  life,  and  after  her  death  to  such 
persons  as  she  by  any  will,  or  appointment,  to  be  by  her 
signed  and  sealed  in  the  presence  of  one  or  more  witness 
or  witnesses,  should  appoint,  and  in  default  of  such  will 
or  appointment  over  it  was  held  that  she  might  appoint 
by  deed  (a). 

But  under  a  power  to  appoint  by  deed  or  will  so  as 
in  every  such  deed  a  power  to  revoke  by  deed  was  con- 
tained, the  yice-Chancellor  was  of  opinion,  although 
it  was  not  necessary  to  decide  the  point,  that  an  appoint- 
ment by  deed,  with  a  power  of  revocation  by  deed  or 
win,  was  not  authorized  by  the  power.  This  seems  to 
deserve  re-consideration,  because  the  donee  might  reserve 

a  power 

(^)  Grace  v.  Wilson,  Rolls.         (a)  Wells  v.  Faron,  V.  C  97 
MS.  Oct.'  2811.  Nov.  1818,  MS.  the  cause  stood 

(jr)  Irvia  v.  Farrer,   19  Ves.     over  on  another  point. 
86 ;  and  see  Van  v.  Bamett,  ib. 
11a 
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a  power  to  revoke  by  deed  or  will,  although  not  autho- 
rized to  do  so  by  the  instrument  creating  the  power. 
The  original  power  was  to  appoint  by  deed  ot  will.  The 
donor  appears  only  to  have  been  anxious  that  an  irre- 
vocable appointment  should  not  be  made.  The  power 
of  revocation  reserved  was  only  tantamount  to  the  original 
power.  The  donee  might,  without  doubt,  have  in  8ev»:al 
ways  effectuated  the  same  object.  She  might  have  ap- 
pointed by  deed  to  such  uses  as  she  should  appoint  by 
will,  with  a  power  in  the  deed  to  revoke  by  deed.  She 
might  have  appointed  by  deed  to  herself  absolutely  witii 
a  power  to  revoke  by  deed,  and  of  course  she  could 
devise  her  interest,  and  the  will  would  be  operative  if 
the  appointment  to  hersdf  remained  unrevoked  by  deed. 
The  power  which  she  reserved  was  the  same  thing  in 
effect  (b). 

In  favour  of  the  intention,  a  settlement  to  the  use  of 
a  man's  will  might,  perhaps,  be  construed  to  mean  not 
simply  a  disposition  by  testament,  but  any  disposition 
by  deed  or  otherwise.  This  question  arose  in  the  reign 
of  James  the  First,  upon  a  dispute  between  the  Earis  of 
Ormond  and  Desmond,  who  bound  themselves  in  a 
penalty  of  100,000/.  each  to  abide  by  the  King's  award. 
The  case  was  simply  this  :  The  then  late  Earl  of  Or- 
mond suffered  a  recovery  of  certain  estates  to  the  me  of 
his  last  Will.  By  writing  under  his  hand  and  seal  he 
declared  that  the  recoverors  should  stand  sfeised  to  cer- 
tain uses.  The  question  was,  whether  he  could  revoke 
the  uses.  The  case  was  referred  to  the  two  Chiefs, 
Montague  and  Hobart,  and  Justice  Dodridge.  They 
all  agreed,  that  the  fee  resulted  to  the  Earl  in  the  mean 

time. 

(6)  Phfllips  V.  Phippg,  V.C.  M.  T.  1818,  MS. 
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tune.  And  Montague  appears  to  have  thought  that  the 
settlement  took  effect  out  of  his  interest,  and  not  as 
an  execution  of  his  power;  and  he  accordingly  held 
that  it  was  not  revocable.  Hobart  and  Dodridge,  on 
the  contrary,  hdd  that  the  instrument  operated  as  an 
execution  of  the  power,  and  that  the  uses  were  always 
revocable,  because  they  were  grounded  upon  the  reco* 
v^,  which  was  to  the  use  of  his  will,  which  was  always 
sutject  to  change.  Secondly,  they  held,  that  the  recar 
verors  were  seised  to  the  use  (^  his  last  will,  which  was 
not  to  be  understood  a  testament  onit/,  but  to  be  extended 
unto  any  other  wluntary  disposition  or  gratuity  what- 
soeoer.  However,  upon  this  difference  of  opinion,  the 
King  took  the  opimon  of  some  of  the  other  Judges,  who 
agreed  with  Montague,  and  so  the  point  in  question  was 
not  decided  (c). 

13ie  point  in  the  foregoing  case  is  not  likely  to  arise 
at  this  day,  because  uses  are  generally  declared  in  a 
moie  formal  manner.  And  it  is  clearly  distinguishable 
from  a  power  to  appoint  by  will,  for  in  this  case  the 
word  "  will "  evidently  points  to  Ihe  instrument ;  but  in 
Lord  Ormond's  case  the  declaration  to  the  use  of  the 
EarFs  will  was  considered  to  mean  rather  the  mind  of 
the  donee  than  the  instrument  by  which  his  intention 
was  to  be  expressed.  But  even  if  it  should  be  so  con- 
sidered, yet  a^  the  law  now  stands,  unless  the  execution 
was  testamentary,  it  should  seen\  that  it  could  not  be 
revoked  without  an  express  po^er  reserved. 

However,  it  is  clear,  that  even  where  a  power  is  re- 
quired to  be  executed  by  "  the  will,"  or  "  last  will 

and 

(c)  Earl  of  Ormond's  case,  Hob.  ^48;  see  3  Cha.  Ca.  64,100 ; 
and  Shepherd  v.  Spencer,  1  Keb.  831. 
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and  testament,"  of  the  donee  of  the  power,  ah  instni* 
ment,  although  sealed  and  delivered  as  a  deed,  will,  if 
testamentary  in  its  nature,  be  a  good  execution  of  the 
power. 

Thus,  in  a  case  in  Dyer  (d)j  where  the  uses  of  a  reco- 
I'ery  were  declared  to  be,  to  perform  the  will  of  the 
person  who  suffered  the  recovery,  he  executed  the  power 
by  a  deed  indented  and  sealed,  the  question  was  whether 
he  could  change  the  uses.  Dyer  and  other  Judges 
held  that  he  might  well  alter  his  will,  for  the  deed  was 
quasi  a  will,  which  is  changeable.  In  this  case,  there- 
fore, the  point  was  taken  for  granted.  Lord  Chief 
Justice  Treby,  in  adverting  to  the  case,  said,  that  the 
instrument  was  a  will ;  for  though  it  were  in  the  form  of 
an  indenture  between  several  parties,  yet  when  he  says 
he  wills  so  and  so,  after  he  had  recited  a  power  to  de- 
clare by  will,  this  must  be  taken  for  a  will,  or  it  is  no 
execution  of  the  power  (e).  And  it  is  now  well  settled 
by  a  series  of  decisions,  that  if  the  instrument  executing 
the  power  is  in  its  nature  testamentary  the  mere  circum- 
stance of  its  being  in  the  form  of  a  deed  upon  stamps, 
and  sealed  and  delivered  in  the  usual  way  as  a  deed,  will 
not  prevent  it  from  operating  as  a  will  (/)  (I). 

Moore, 

(J)  Anonymous,  Dyer  314  a.  1  Mod.    117;    Habergham   v. 

pL  97*  Vincent,  s  Yes.  jun.  804;  and 

(e)  See  3  Cha.  Ca.  86;  and  see  Devereux  r.  Moor,  1  Kebw 

see  ib.  64.  697  ;     Trimmer    v.     Jackson^ 

{/)  Hlxon  V.  Wytham,  1  Cha.  4  Bum's  Ecde.  Law,  p.  130, 

Ca.   248 ;    Green   v.    Proude,  cited. 


(I)  In  the  Attorney  General  v.  Bartlett,  3  Price,  368,  three 
Judges  against  Wood,  B.  held  that  a  voluntary  deed,  assigning 
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Moore,  in  his  celebrated  argument  in  Lord  Buck- 
hurst's  case  (jg)y  cites  Lord  Awdley's  case  in  a  manner 
which  has  induced  an  inference,  that  a  power  to  be  ex- 
ecuted by  will  cannot  be  exercised  by  an  instrument  in 
the  shape  of  a  deed.  The  case  is  reported  in  Dyer  (h\ 
and  in  Leonard  (i).  A  recovery  was  sujQfered  by  Lord 
Awdley  to  the  use  that  the  recoverors  should  perform 
his  mil ;  he  afterwards,  by  deed,  directed  them  to  stand 
seised  to  certain  uses,  amongst  others,  to  make  an  estate 
to  him  and  his  wife  in  tail.  And  it  was  determined,  after 
great  consideration,  that  the  use  was  not  changed,  for 
this  could  not  be  his  will  to  take  eflfect  by  his  death, 
because  it  (Appeared  the  estate  was  to  be  executed  in  his 
Ufe-time.  Lord  Awdley's  case,  therefore,  merely  proves 
what  has  been  already  stated,  that  the  act  must  be  testa- 
mentary, or  the  execution  of  the  power  is  void. 

Where  a  person  is  tenant  for  life,  with  a  power  to 
appoint  the  inheritance  by  wUl  only,  and  is  desirous  to 
sell  the  fee-simple,  he  may  convey  to  the  purchaser  for  a 
long  term  depending  on  his  life,  and  exercise  the  power 

in 

ig)  Mo.  515,  516.  (i)  a  Leo.  159;  4  Leo.  166, 

(h)  166  a,  3«4  b.  pi  37.  aio- 


leasehold  and  personal  estate,  under  which  the  grantor  was  entitled 
for  life,  with  a  power  of  revocation,  and  which  he  confirmed  by  his 
will,  was  a  testamentary  instrument  within  the  stamp-act.  The 
opinion  of  the  Profession  is  undoubtedly  with  Mr.  Baron  Wood. 
The  case  must  be  referred  to  its  particular  circumstances.  It  can- 
not be  denied  that  a  man  may  make  a  valid  voluntary  settlement  by 
deed  to  avoid  the  payment  of  the  legacy-duty,  reservmg  to  himself 
a  life-:estato  and  a  power  of  revocation,  and  of  course  his  subse- 
quent ratification  of  the  settlement  by  his  will  cannot  give  the  set- 
tlement a  testamentary  operation. 
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in  the  purchaser's  fevour  by  will,  and  covenant  not  to 
revoke  it.  The  title  of  coarse  will  be  incomplete  daring 
the  vendor's  life,  as  he  may  choose  to  revoke  the  will, 
and  drive  the  parchaser  to  his  remedy  under  fhe  cove- 
nant :  so  he  may  revoke  the  will  by  a  clandestine  act, 
and  leave  no  assets  to  answer  the  breach  of  covenant 
Bat  if  a  purchaser  be  willing  to  incur  the  risk,  no  ob- 
jection can  be  raised  to  the  execution  of  the  power 
should  it  ultimately  take  effect.  It  is  a  mistake  to  call 
it  an  eicecution  by  deed,  for  the  donee  has  still  fidl  power 
to  revoke  the  will :  the  performance  of  the  covenant 
cannot  be  enforced,  but  damages  only  can  be  recovered 
for  a  breach  of  it. 

Although  a  will  is  not  a  good  execution  of  a  power  to 
be  executed  by  a  deed,  yet  where  in  the  instrument 
creating  the  power,  words  are  thrown  in  by  a  general 
comprehensive  sense,  as  "  writing,"  or  "  instrument," 
.  the  court  will  take  advantage  of  them  in  favour  of  the 
intention,  and  deem  a  will  within  the  meaning  of  the 
power,  although  in  vulgar  acceptation  the  words  point 
to  a  deed.  This  was  admitted  by  Lord  Mansfield  in 
Lord  Dariington's  case. 

The  leading  case  on  this  point  is  Kibbet  and  Lee,  re- 
ported by  Lord  Chief  Justice  Hobart.  There  a  power 
of  revocation  in  a  settlement  was  i^uired  to  be  exe* 
cuted  *^  by  writing  under  his  hand  and  seal,  and  by  him 
delivered  in  the  presence  of  three  credible  witnesses,** 
and  then,  andjrom  thenceforth,  the  uses  should  be  void. 
The  donee  of  the  power  revoked  the  settlement  by  will 
under  his  hand  and  seal,  and  by  him  delivegred  in  the 
presence  of  four  witnesses.  Hutton,  Justice,  held,  that 
the  words  were  to  be  understood  of  a  deed,  according 

to 
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to  vulgar  speech,  and  the  rather,  because  in  such  clauses 
the  last  will  is  especially  mentioned ;  but  Hobart,  Chief 
Justice,  Warburton  and  Winch,  Justices,  determined 
that  the  will  was  good,  because  the  revocation  was  to 
be  tal^en  liberally,  and  the  execution  of  it  favourably  • 
and  they  held,  that  if  the  words,  ''  then,  and  from  thence- 
forth," were  repugnant,  they  were  surplusage,  and  of 
no  force  (k). 

This  doctrine  was  carried  to  its  utmost  extent  in  a 
leading  case  in  the  House  of  Lords  (/)•  The  power  was 
to  revoke  by  any  xvriting  under  the  hand  and  seal  of  the 
donee,  attested  by  two  or  more  credible  witnesses ;  and 
by  the  same,  or  any  other  deed,  to  limit  new  uses.  This 
power  was  exercised  by  will  in  writing  under  the  donee's 
band  and  seal,  and  attested  by  the  proper  number  of 
witnesses.  And  in  favour  of  the  execution  of  the  power 
it  was  insisted,  that  to  confine  the  execution  of  the  power, 
as  if  designed  to  be  by  deed  only,  by  reason  of  the  latter 
words  in  the  proviso  [by  the  same,  or  any  other  deed]^ 
and  to  infer  from  thence,  that  the  writing  expressly 
mentioiied  is  the  former  part  of  the  power,  and  referred 
to  even  in  this  latter  branch  of  it,  must  be  only  such  a 
writing  as  was  in  point  of  law  a  deed,  would  be  to  make 
a  construction  of  the  power  directly  contrary  to  the 
fenner  part,  which  enabled  her  to  revoke  the  old  uses 
by  ojiy  writing,  as  well  as  to  the  latter  part  of  it,  which 
enabled  her  to  appoint  new  uses  by  the  same  [amtii^X 
and  would  be  to  defeat  and  take  away  the  operation  of 
[dain  and  clear  words  by  implication  and  inference  only. 

And 

^)  Hdb.  313 ;  S.  C.  Litt.  Rep.  (/)  Countess  of   Roscommon 

siSy  cited,  nom.  Hubbard's  case;  t*.  Fowke,  4  Bro.  P.  C.  523 ;  see 

and  see  ib.  p.  1 1 1 ;  and  see  Tylley  Doe  v,  Holloway,  1  Stark.  431 ; 

r.  Peirce,  Cro.  Car.  376,  Edwards  r.  Edwards,  3Madd,  197. 
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And  the  Judges  delivered  their  opinion,  that  this  writing 
was  a  good  execution  of  the  power ;  and  a  decree  was 
made  accordingly.  The  power,  therefore,  was  read  as  if 
it  it  had  expressed  that  new  uses  might  be  limited  by  the 
same  [writing],  or  any  other  deed. 

Nor  will  the  circumstance  of  the  power  being  given 
to  two,  and  the  survivor  of  them,  vary  the  construction 
in  regard  to  the  survivor's  right  to  appoint  by  will, 
although  the  power  could  not  have  been  executed  by 
will  during  the  joint  lives  of  the  parties  (m). 

In  treating  of  the  instrument  by  which  a  power  may 
be  exercised,  it  is  necessary  to  consider  in  what  cases 
the  power,  although  in  one  clause,  gives  distinct  autho- 
rities. 

In  the  case  of 'Fitzgerald  and  Fauconberge  (»),  a  set- 
lement  was  made  by  Fowler,  and  the  recital  expressed 
the  intention  of  the  settlor  to  reserve  power  to  himself 
to  alienate  the  estate,  &c.  and  in  the  deed  was  a  proviso 
that  the  settlor  might  grant,  sell,  or  demise  the  estate  at 
his  pleasure,  or  by  any  deed  or  writing  mider  his  hand 
and  seal,  &c.  revoke  the  old  uses  and  declare  new  ones, 
and  several  particular  powers  were  given  to  him,  to  the 
execution  of  which  witnesses,  &c.  were  required.  Fowler 
afterwards  conveyed  the  estate  without  observing  the 
solemnities  required  by  the  latter  part  of  the  first  pro- 
viso. '  And  it  was,  after  great  consideration,  determined 
by  the  Lord  Chancellor,  the  Master  of  the  Rolls,  and 
Reynolds,  Chief  Baron,  that  Fowler  had  under  the  pro- 
viso two  distinct  powers^  one  to  sell  the  estate  with- 
out observing  any  formalities,  the  other  to  revoke  and 

declare 

(m)  Burnet  v.  Mann,  i  Ves.  187. 

(»)  Fitz.  207 ;  see  Wright  v.  Barlow,  if^a^  s.  2. 
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declare  new  uses  in  the  manner  required  by  the  latter 
part  of  the  power.  The  decree  was,  after  a  hearing  of 
four  days,  confirmed  by  the  House  of  Lords,  upon  the 
opinion  of  six  Judges  against  Mr.  Justice  Fortescue  (o). 
The  Judges  delivered  their  opinions  seriatim  (p) ;  and, 
notwithstanding  the  opinion  of  the  majority  of  the 
Judges,  it  was  (as  appears  by  the  manuscript  account 
of  the  judgment  indorsed  on  the  printed  (y)  cases) 
moved  to  reverse  the  decree;  but  upon  the  question 
being  put,  the  motion  was  negatived  by  22  against  13. 

This  was  certainly  a  very  particular  case ;  but  it  may 
be  considered  an  authority  to  this  extent,  that  where  two 
powers  are  given  in  the  same  clause,  both  enabling  the 
same  act,  and  the  second  power  is  introduced  by  the 
disjunctive  conjunction  "  or ",  and  the  circumstances 
required  to  the  execution  of  the  power  are  in  the  latter 
part  of  the  proviso,  and  do  not  expressly  refer  to  the 
former  part,  the  powers  are  distinct,  and  the  first  may 
be  exercised  by  even  a  simple  note  in  writing  unattested. 
It  is  evident,  that  upon  principle,  the  case  is  much 
stronger  where  the  words  of  the  clause  authorize  distinct 
acts ;  as  where  the  first  is  to  jointure,  and  the  second  to 
revoke  the  uses.  It  was  One  circumstance,  perhaps,  in 
the  above  case  in  favour  of  the  construction  which  the 
proviso  received,  that  the  solemnities  preceded  what  was 
deemed  the  second  and  a  distinct  power.  The  case 
would  have  been  less  strong  had  the  solemnities  imposed 
been  inserted  at  the  latter  end  of  the  entire  proviso. 

And  here  we  may  notice  a  case  where  the  proviso  was, 

that 

(p)  3  Bro.  P.  C.  543.  (y)  See  printed  cases,  Dom. 

(p)  See   Journ.  Dom.  Proc.     Proc.  1730,  c.  42. 
▼ol.  18,  p.  624. 
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that  the  donee  might  by  his  own  proper  hand-writing,  to 
be  written  or  indorsed  on  the  indenture,  revoke  the  uses 
therein,  and  the  court  denied  that  the  revocation  ought 
to  be  by  writing  on  the  indenture,  and  held,  that  it 
might  be  by  other  writings  as  well  as  indorsement  (r). 
There  appears,  however,  to  have  been  considerable  dif- 
ficulty in  the  way  of  this  decision. 

But  where  only  one  power  is  given,  and  it  is  autho- 
rized to  be  executed  by  different  instruments,  although 
the  ceremonies  required  to  the  execution  are  not  stated 
after  each  instrument,  yet  they  will  relate  to  both. 
This  is  the  case  of  Dormer  and  Thurland  (s).  There 
a  power  was  given  to  be  executed  "  by  his  last  will, 
or  any  writing  purporting  to  be  his  last  will,  under 
his  hand  and  seal,  attested  by  three  or  more  credible 
witnesses."  The  power  was  exercised  by  a  will  duly 
executed  according  to  the  statute  of  frauds,  but  it  was 
not  sealed.  Lord  Chancellor  King  held,  that  the  will 
was  a  good  one,  the  power  being  in  the  disjunctive; 
but  a  case  was  referred  to  the  Judges  of  the  King's 
Bench,  who  determined  that  the  will  was  void  as  a 
charge,  for  want  of  being  sealed,  and  consequently  that 
the  power  was  not  in  the  disjunctive.  Lord  Mansfield, 
in  adverting  to  this  case(/),  said,  that  ^^  Lord  King 
was  of  opinion^  that  it  was  a  good  execution  of  the 
power,  because  by  tmllj  and  I  own  I  should  incline  to 
that  opinion."  But  as  we  have  seen,  the  question  was, 
whether  the  will  ought  not  to  have  been  sealed;  for 
if  the  power  required  that  solemnity,  the  power  being 

executed 

(r)  Lestrange  v.  Temple,  i  Keb.  357. 

(<)  a  P.  WfOM.  506 ;  tee  Jones  v.  Clough,  s  Yes.  365. 

(0  Cowp.  268. 
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executed  by  will,  could  not  vary  the  case.  In  the  case 
of  Ross  and  Ewer  (u),  the  case  of  Dormer  and  Thurland 
was  recognised  and  acted  upon  as  an  authority.  The 
power  in  this  last  case  was  to  appoint  **  by  her  last  will 
and  testament  in  writing,  or  other  writing,  under  hand 
and  seal,  to  be  attested  by  two  or  more  credible  wit- 
nesses." And  Lord  Hardwicke  held,  that  the  latter 
words  in  the  clause,  "  under  her  hand,"  &c.  were  refer- 
rible  as  well  to  the  will  as  to  the  other  writing.  How- 
ever, in  the  case  of  Doe  v.  Morgan  (a?),  where  the  power 
was  to  appoint  "  by  deed,  or  will,  signed  in  the  presence 
of  three  witnesses,"  it  was  not  necessary  to  decide  the 
point,  and  the  cases  bearing  upon  it  were  not  cited ;  but 
Lord  Kenyon,  Chief  Justice,  iq,  delivering  judgment, 
said,  that  if  it  were  material  to  decide  that  point,  he 
should  think  that  an  appointment  by  deed  would  have 
been  good,  though  not  executed  in  the  presence  of  three 
witnesses,  and  that  that  number  of  witnesses  only  ap- 
plied to  an  appointment  by  will.  And  in  Moreton  v. 
Lees  (y),  where  the  power  was  "  by  any  deed  or  deeds, 
writing  or  writings,  to  be  by  him  duly  signed,  sealed  and 
executed,  or  by  his  last  will  and  testament  in  writing,  to 
be  by  him  signed,  sealed,  published  and  declared  in  the 
presence  of  three  or  more  credible  witnesses,"  it  was 
held  that  an  execution  by  deed  was  valid,  although  not 
attested  by  three  Witnesses.  The  distinction  between 
the  cases  of  Dormer  and  Thurland,  and  Ross  and  Ewer, 
and  the  case  of  Moreton  v.  Lees,  is  this :  In  those  cases 

the 

(«)  3  Atk.  156.  special    case     reserved    before 

(x)  7  Term.  Rep.  Rep.  103.        Richards,  C  B.  and  Wood,  B. 
(y)  C.  P.  Lancaster   March     at  Serjeant's  Inn. 
All.    1819,    decided    upon   a 
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the  will  was  the  first  instrument  referred  to,  and  it  was 
a  reasonable  presumption  that  the  three  witnesses  were 
intended  to  be  required  to  the  execution  of  the  will ;  but 
in  Moreton  v.  Lees  the  deed  was  the  first  instrument 
mentioned,  and  the  solemnity  of  three  witnesses  is  not 
often  imposed  on  an  execution  by  deed,  and  the  words 
in  that  case  were  satisfied  by  referring  to  the  will  which 
immediately  preceded  them. 

In  Hardin  v.  Warner,  where  the  power  was  to  revoke 
upon  tender  of  a  gold  ring,  or  a  pair  of  gloves  of  1 2  ^. 
price,  or  12  d.  in  money,  it  was  held  that  the  price  of 
12^.  extended  to  the  gloves  only  (z),  on  the  ground,  it 
seems,  that  it  could  not  be  presumed  that  a  ring  is  of  so 
small  a  value  as  1 2  </.  for  it  imports  value  in  itself  (a). 

We  may  here  observe,  that  where  several  modes  of 
executing  a  power  are  stated,  the  donee  may,  in  the 
absence  of  a  direction  to  the  contrary,  execute  it  in 
which  of  the  ways  he  please.  Thus,  where  a  power 
was,  that  the  wife  might  make  a  will  in  the  presence  of 
the  husband,  unless  he  refused,  or  in  the  presence  of 
/.  iSl,  or  two  such  persons  as  she  should  appoint,  it  was 
determined  to  be  in  the  wife's  election  to  execute  in 
which  of  the  three  ways  she  chose  (A).  And  yet,  cer- 
tainly, the  power  seems  to  have  implied  that  the  wife 
should  not  execute  in  the  presence  of  J.  jS.,  or  the  other 
persons,  unless  her  husband  refused  to  permit  her  to 
execute  in  his  presence. 

We  shall  hereafter  see  that  a  person  executing  a 
power  may  declare  that  it  shall  not  take  effect  till  a 

certain 

(«)  Noy,  79 ;   see   1   Jones,         (a)  Palm  431 ;  see  Wright  v. 
134;  Palm.  429;  3  Roll.  Rep.     Barlow,  ti^/ra. 
393.  (6) Harris  v.  Bessie,  1  Kcb.  348 
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certain  act  is  done.  Upon  this  principle  a  power  given 
to  be  executed  by  a  single  instrument  as  a  deed  may  be 
executed  by  several  assurances,  for  where  the  instrumen  ^ 
is  executed  with  the  formalities  required  by  the  power, 
and  refers  to  some  future  act  to  be  done  to  complete 
the  execution  of  the  power,  as  a  fine  to  be  levied, 
neither  the  deed  nor  the  fine  by  itself  can  operate  as  ah 
appointment ;  not  the  deed,  because  that  would  be  con- 
trary to  the  intention  of  the  person  executing  it ;  and 
certainly  not  the  fine,  as  that  would  be  contrary  to  the 
words  of  the  power ;  yet  taken  both  together  the  power 
will  be  duly  executed,  quce  non  valent  singula^  juncta 
prosunt.  This  is  the  Earl  of  Leicester's  case  before 
noticed  (c)«  And  on  the  same  principle  it  is,  that  a  fine 
first  levied,  and  then  a  deed  declaring  the  uses  of  it,  will 
be  deemed  an  execution  of  the  power  where  the  deed  is 
executed  in  the  manner  required  by  the  power.  This 
we  have  seen  was  decided  in  the  case  of  Herring  and 
Brown  (^d).  It  is,  however,  to  be  observed,  that  the 
case  did  not  decide  that  a  declaration  of  uses  at  any 
time  after  the  fine  will  prevent  the  forfeiture,  and  ope- 
rate as  an  execution  of  the  power.  Indeed  Mr.  Justice 
Withers,  who  was  the  only  Judge  of  the  King's  Bench 
that  held  the  power  was  not  destroyed,  expressly  said, 
that  "  the  fine  and  deed  should  be  considered  as  one 
conveyance  in  favour  of  common  assurances,  where  the 
distance  of  time  is  not  apparently  hng.^'  Where  it  is 
recited  in  the  deed,  that  the  fine  was,  at  the  time  of 
levying  thereof,  intended  to  enure  to  the  uses  expressed, 

it 

(c)  Vide  supra f  p.  6S,  v.Turtony  Cro.  Car.  472  ;  and  see 

(cQ  Sup,  p.  70,  and  see  Snape     2  Freem.  118. 
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it  seems  that  no  party  to  the  deed,  nor  any  one  claim- 
ing under  him,  can  insist  upon  the  forfeiture,  as  the 
deed  would  operate  as  an  estoppel.  But  as  against 
strangers,  it  is  conceived,  that  it  would  be  left  to  a  jury 
to  say,  whether  the  fine  was  or  was  not  levied  to  the  uses 
subsequently  declared.  This  observation  has  been  already 
made  (e). 

Both  in  the  Earl  of  Leicester's  case,  and  Herring 
and  Brown,  the  deed  and  fine  were  considered  as  one 
assurance,  and  such  was  the  intention  of  the  parties  (J'), 
The  principle  of  these  cases  cannot  be  applied  to  a  case 
where  there  is  first  a  defective  execution  of  a  power,  and 
then  a  further  execution,  which  is  also  defective,. but 
which  was  intended  to  be  a  complete  and  valid  execu- 
tion, although  in  the  two  instruments  taken  conjointly, 
the  directions  of  the  power  are  strictly  complied  with. 
This  was  decided  in  the  case  of  Hawkins  and  Kemp  (jg). 
There  the  deed  executing  the  power  was  required  to  be 
enrolled,  and  a  deed  was  accordingly  executed  and  duly 
enrolled,  but  was  a  defective  execution  of  the  power  in 
other  respects;  a  fiirther  deed  was  then  prepared,  by 
which,  after  reciting  that  doubts  had  arisen  as  to  the 
former  execution,  the  power  was  duly  executed.  In 
the  body  of  the  last  deed  the  intention  to  enrol  it  was 
stated,  but  it  never  was  actually  enrolled.  It  was  insisted 
that  the  two  deeds  together  operated  as  an  execution  of 
the  power,  but  Lord  Ellenborough,  in  delivering,  the 
opinion  of  the  court,  said,  that  in  this  case  there  was  no 

intent 

(e)  Sup.  p.  70.  {g)  3  East  410,  and  see  infra, 

(/)  See  Doe  v.  Whitehead,  s.  a ;  and  see  Sloane  v.  Cadogan 

a  Burr.  704 ;  Hard  r.  Fletcher,  App.  No.  24,  to  Treat,  of  Pur- 

Doiigl.  45.  chases,  5th  Edit. 
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intent  that  the  trvo  deeds  conjomtfy  should  revoke  the 
uses,  and  that  the  enrolment  of  the  first  should  be  applied 
to  or  be  in  any  way  connected  with  the  second.  On  the 
contrary,  the  last  deed  in  the  body  of  it  takes  notice  of 
the  enrolment,  as  an  act  to  dd  done  in  respect  to  the  then 
executing  deed,  thereby  not  only  adverting  to  the  necessity 
of  actual  enrolment,  but  virtually  disclaiming  the  benefit 
(if  indeed  in  any  shape  such  benefit  could  have  been 
derived  from  it)  of  the  enrolment  of  the  former  ineffica- 
cious deed  of  revocation  and  appointment. 

It  was  sufficient  for  the  determination  of  the  court, 
m  the  preceding  case,  to  show  that  the  parties  did  not 
intend  the  deeds  to  operate  as  one  assurance.  But  it 
is  evident  that  the  court  considered  it  doubtful  whether, 
in  any  shape,  they  could  be  so  construed.  And  the 
better  opinion  is,  that  they  could  not ;  for  the  distinction 
appears  to  be,  that  for  several  instruments  to  constitute 
one  assurance,  such  must  be  the  intention  of  the  par- 
ties at  the  perfecting  of  the  Jirst  assurance;  and  that  an 
intention  to  refer  a  subsequent  assurance  to  a  prior  one, 
where  such  intention  did  not  exist  at  the  execution  of 
the  first  assurance,  will  not  be  effisctual.  Thus,  in  Sey- 
mour's case  (h),  where  a  tenant  in  tail  conveyed  by  bar- 
gain and  sale,  and  afterwards  levied  a  fine  to  the  bargainee, 
it  was  determined  that  the  fine  did  not  work  a  discon- 
tinuance,  because  it  did  not  appear  that  any  fine  was 
intended  to  be  levied  at  the  time  of  making  the  bargain 
and  sale;  whilst,  on  the  contrary,  in  Doe  v.  White- 
head (t),  where  there  was  a  covenant  in  a  release  from 
a  tenant  in  tail,  to  levy  a  fine  to  the  use  of  the  releasee, 

the 

(A)  lo  Rep.  95,  (»)  3  Burr.  704. 
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the  fine  and  release  were  holden  to  be  but  one  assurance, 
and  consequently  the  fine  operated  as  a  discontinuance. 
The  same  principles  appear  to  apply  to  the  case  under 
consideration^ 


11.  I  come  now  to  consider  the  mode  in  which  the 
instrument  is  required  to  be  executed.  It  has  already 
been  observed,  that  in  general,  every  circumstance  re- 
quired to  attend  the  execution  of  the  instrument  must 
be  duly  complied  with.  But  there  are  few  cases  in 
which  the  courts  require  any  thing  beyond  the  strict 
letter  of  the  power;  therefore,  where  a  writing  under 
hand  and  seal  is  required,  it  need  not  be  delivered  (Jc)^ 
although  writings  signed  and  sealed  are  usually  deli- 
vered  also;  so  where  the  deed  is  required  to  be  duly 
attested,  an  attestation  by  one  witness  will  satisfy  the 
words  (f). 

In  a  late  case  (m)  it  was  decided,  that  under  a  power 
over  a  leasehold  estate,  to  be  executed  by  a  will  duly  exe- 
cuted and  attested^  a  will  not  signed,  sealed  or  attested^ 
was  not  a  good  execution.  One  witness  would  have 
been  sufficient. 

The  mode  in  which  the  instrument  is  to  be  executed 
is  mostly  expressed,  but  sometimes  implied  :  expressed, 
as  that  it  shall  be  signed  in  the  presence  of  two  wit- 
nesses ;  implied,  as  where  a  power  is  given  to  appoint 
an  estate  generally  by  deed  or  will,  without  defining  the 
manner  in  which  it  is  to  be  executed^  or  even  expressing 

that 

{It)  Carter  v.  Carter,  Mose.  369. 

(f)  Poulson  V.  Wellington,  2  P.  Wms.  533. 

(m)  Sanders  V.  Franki,  2  Madd.  147. 
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that  it  shall  be  duly  or  legally  executed;  it  is  implied 
that  the  deed  or  will  shall  be  executed  in  the  manner 
prescribed  for  the  execution  of  deeds  and  wills  by  the 
common  and  statute  law.  Therefore,  if  the  power  be 
executed  by  deed  it  must  have  a  seal,  as  that  is  of  the 
very  essence  of  a  deed«  If  the  instrument  be  a  will, 
and  the  subject  of  the  power  be  personal  estate,  it  may 
be  executed  by  a  mere  paper  writing,  without  signature 
or  attestation,  in  like  manner  as  a  proper  will  of  per- 
sonalty ;  and  even  if  it  be  required  to  be  duly  executed, 
yet  it  should  seem  that  there  need  not  be  any  witness  to 
it  (fi).  So  if  the  property  be  real  estate  the  will  must 
be  executed  with  the  solemnities  required  by  the  statute 
of  frauds,  because  it  is  within  all  the  inconveniencies  of 
die  statute.  And  the  case  is  stronger  where  it  is  re- 
quired to  be  duly  executed,  as  the  donor  must  be  under- 
stood to  have  referred  to  some  known  rule,  which,  as 
he  himself  has  mentioned  none,  can  be  no  other  than 
the  rule  of  law,  and  that  the  statute  of  frauds  has  fur- 
nished us  with  (o).  However,  the  law  is  clear  in  both 
cases,  and  the  same  rule  applies  where  the  power  is  given 
to  be  executed  by  ^^  any  writing  in  the  nature  of  a  will," 
for  those  words  mean  the  same  as  a  will  (^p). 

But  the  case  of  Jones  and  Clough,  before  Sir  John 
Strange,  is  considered  as  an  exception  to  this  rule  :  the 
decision  in  effect  is,  that  where  a  person  creates  a  charge 
on  his  estate,  but  gives  another  person  the  power  of 

appointing 
(n)  See  a  Ves.  367.  1  Bro.  C  C.  147 ;  and  see  Wag- 
Co)    Per    Lord    Hardwicke,  staff  u.  Wagstaff,  2  P.  Wins.  258; 

9  Mod.  485.  Wilkie  v.  Holmes,  9  Mod.  485, 

(p)  Longford  v.  Eyre,   1  P.  1   Dick.  165.    1   Rep.    Temp. 

Wma.  740;   CassoB  v.   Dade,  Redesdale,   60,  n  ;    Jones  v. 

1  Bro.  C.  C.99 ;  Duff  v.  Dalzell,  Clough,  2  Ves.  365. 
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appointing  it,  although  the  power  is  required  to  be  ex- 
ecuted by  will  duly  executed^  yet  it  need  not  be  executed 
in  the  manner  prescribed  by  the  statute  of  frauds  (I). 
This  distinction,  however,  would,  if  adhered  to,,  be  in 
many  cases  very  refined,  for  in  no  case  does  a  will  exe- 
cuting a  power  operate  as  a  proper  will,  but  merely  as 
a  direction  of  the  use,  and  the  estate  passes  by  force  of 
the  instrument  under  which  the  power  was  created. 
This  will  be  explained  hereafter.  The  case  before  Sir 
John  Strange  was  a  case  of  compassion;  and  it  is  not 
easy  to  discover  whether  he  founded  his  decree  on  the 
ground  of  the  power  being  duly  executed,  or  of  its  being 
a  proper  case  for  equity  to  aid  the  defective  execution  of 
the  power. 

However,  where  the  power  embraces  both  real  and 
personal  estate,  and  is,  according  to  the  requisition  of 
the  power,  executed  by  will,  although  the  will  is  not 
executed  in  the  manner  required  by  the  statute  of  frauds, 
yet  it  will  be  a  good  appointment  so  far  as  it  relates  to 
the  personalty  {q). 

Of  the  effect  of  a  wiU  executed  under  a  power, 
I  shall  hereafter  have  occasion  to  speak. 

In 

(x)  Duff  tJ.  Dalzell,  i  Bro.  C.  C.  147. 

(I)  According  to  Lib.  Reg.  this  was  a  very  particular  case.  Bj 
the  agreement  which  gave  the  power^  the  parties  contemplated  that 
the  security  for  the  money  was  to  be  raised  not  by  the  will,  but  by 
tnuteesy  who  were  by  the  agreement  empowered  (according  to  the 
words  of  the  instrument)  to  grant,  mortgage,  lease,  set,  or  other- 
wise dispose  of  the  estate  to  any  person  for  raising  the  money.  The 
money  had  been  actually  advanced  by  a  mortgagee,  who  had  a  sub* 
sisling  legal  term.  The  point  in  the  text  was  not  raised  by  the 
answer,  nor  does  it  appear  upon  what  ground  the  case  was  decided. 
Reg.  Lib.  A,  1750.  ib.  624. 
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In  Sprange  !v.  Barnard  (r),  a  feme  .covert  had  a  power 
of  appointment  over  personalty  by  wUl^  to  which  by 
the  words  of  the  power  a  seal  was  required  (I).  She 
first  wrote  her  will  on  wistamped  paper,  and  then  think- 
ing it  to  be  material  that  her  will  should  be  upon 
stamps,  she  wrote  it  on  stamped  paper,  and  afterwards 
fixed  the  two  papers  together  with  a  wafer,  and  had  it 
witnessed  according  to  the  power.  And  Lord  Kenyon, 
then  Master  of  the  Rolls,  held  the  stamp  to  be  equiva- 

a 

lent  to  a  seal,  without  having,  he  said,  recourse  to  the 
wafer,  which  annexed  the  stamped  paper  to  the  former. 
It  may,  however,  be  doubted  whether  either  the  stamp 
or  the  wafer  could  consistently  be  deemed  a  seal  within 
the  meaning  of  the  power.  The  stamp  is  a  mere  regu* 
lation  of  the  revenue  to  prevent  fraud ;  and  it  has  been 
very  properly  determined  that  the  revenue  laws  ought 
never  to  be  held  to  operate  beyond  their  direct  and  im- 
mediate purpose,  to  affect  the  property,  and  vary  the 
rights  of  parties,  not  within  the  intention  of  the  act  (s). 
The  wafer  was  merely  to  keep  the  two  papers  together. 
Neither  the  stamp  nor  the  wafer  were  affixed  with  an 

intention 

(r)  2  Bro.  C.  C,  585 

(s)  Buckmaster  v.  Harrop,  7  Ves.  jun.  345. 


(I)  This  is  according  to  Mr.  Brown's  report,  and  he  could 
scarcely  have  inserted  the  words  by  mistake ;  but  as  the  case  stands 
in  lib.  Reg.  it  was  a  power  by  any  writing  under  her  hand  and 
seal,  attested,  &c  ^'  or  by  her  will  in  writing,  or  any  writing  pur- 
porting to  be  her  will."  No  solemnities  appear  to  hare  been  re- 
quired to  the  execution  of  the  power  by  will.  And  if  this  were  so, 
the  question  must  have  been,  whether  the  ceremonies  prescribed 
in  the  clause,  applied  to  a.  will  as  well  as  to  a  writing  inter  tioos. 
Reg,  lib.  B.  1788,  fo.  354. 


L 
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intention  to  seal  the  will.  Sealing  is  essential  to  a  deed; 
and  it  is  quite  clear  that  neither  the  stamps  on  the 
parchment,  nor  the  annexation  of  the  deed  by  means 
of  a  wafer  to  another  deed,  would  be  equivalent  to  seal- 
ing. And  when  sealing  is  required  to  an  instrument 
executing  a  power,  it  must  be  understood  to  mean  such 
a  sealing  as  is  required,  where  a  seal  is  by  law  essential. 
This  is  clearly  proved  by  the  cases  before  mentioned  as 
to  the  execution  of  wills.  But  sealing  is  a  solemnity 
which  by  this  decision  may  be  completely  evaded.  The 
principle  applies  equally  to  a  deed  executing  a  power  as 
to  a  will.  Now  the  common  law  will  not  inquire  into 
the  consideration  of  a  deedy  because  of  the  solemnity  and 
deliberation  with  which  it  is  perfected.  For,  first,  there 
is  the  determination  of  the  mind  to  do  it,  and  upon  that 
he  causes  it  to  be  written,  which  is  one  part  of  the  de- 
liberation ;  and  afterwards  he  puts  his  seal  to  it,  which 
is  another  part  of  deliberation ;  and  lastly,  he  delivers 
the  writing  as  his  deed,  which  is  the  consummation  of 
his  resolution  (f).  This  shows  the  importance  which 
the  common  law  attaches  to  the  ceremony  of  sealing. 
But  it  is  not  necessary  that  an  impression  should  be 
made  with  wax  or  with  a  wafer.  If  the  seal,  stick,  or 
other  instrument  used,  be  impressed  by  the  party  on 
the  plain  parchment  or  paper,  with  an  intent  to  seal  it, 
it  is  clearly  sufficient ;  and  therefore  where  the  instru« 
ment  is  a  deed,  and  on  proper  stamps,  and  it  is  stated 
in  the  attestation  to  have  been  sealed  and  delivered  in 
the  presence  of  the  witnesses,  it  will,  in  the  absence  of 
evidence  to  the  contrary,  be  presumed  to  have  been 
sealed,  although  no  impression  appear  on  the  parchment 

or 
(0  Plowd.  308. 
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or  paper.  This,  I  am  told,  Lord  Eldon  decided  when  in 
the  Common  Pleas.  But  in  Sprange  and  Barnard, 
Lord  Kenyon  rested  his  decision  on  the  single  circmn- 
stance  of  the  deed  being  upon  stamps. 

Where  signatute  is  required,  the  mere  incapacity  of 
the  donee  to  comply  with  the  requisition,  as  where  he  • 
has  the  gout  in  his  hand,  will  not,  it  seems,  excuse  the 
non-performance  of  the  condition  (e^) ;  but  where  the 
donee  cannot  write,  whether  by  reason  of  sickness  or 
ignorance,  it  should  seem  that  his  mark  would  be  equi- 
valent  to  signing  his  name.  This  has  been  determined 
upon  the  statute  of  frauds,  which  requires  the  witnesses 
to  wills  of  lands  to  attest  and  subscribe  the  will :  yet  it 
has  been  held  that  an  attestation  signed  by  a  marksman 
is  sufficient  (j:*).  And  it  seems  equally  clear  that  a  mark 
by  the  testator  himself  would  be  equivalent  to  signing 
his  name,  although  the  statute  expressly  requires  a 
signature.  So  it  seems  that  a  man  may  stamp  his  name, 
which  will  be  tantamount  to  a  signature  (^).  And  in  a 
recent  case,  upon  the  statute  of  frauds.  Lord  Eldon 
thought  that  if  a  man  is  in  the  habit  of  printing  his 
name,  instead  of  writing  it,  he  may  be  said  to  sign  by 
his  printed  name  as  well  as  his  written  name  (z). 

If  the  instrument  is  required  to  be  signed  in  the 
presence  cf  witnesses^  and  the  donee  do  not  comply 
with  the  requisition,  the  power  will  be  badly  executed. 

Thus 

(u)  Blockvili  V.  Aficott,  s  Eq.  ( y)  See  Lenuune  v.  Staneley, 

Ca.  Abr.  659.  ubi  sup. 

(jt)    Harrison   v.   Harriflon;  (x)   Saundenon   v.   Jackson, 

Addy  o.  Grix,  8  Ves.  jun.  185,  3  Bos.  &  Pull.  339;  and  see  Jones 

5b4 ;  and  see  Lemaiile  v.  Stane-  v.  Dale,  infra. 
ley,  1  Freem.  538 ;  and  Hudson's 
case.  Skin.  79. 
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« 

Thus  in  the  case  of  Jones  v.  Dale  (a),  in  an  indenture 
to  lead  the  uses  of  a  fine,  there  was  a  power  of  re-> 
vocation^  and  the  trustees  were  to  be  seised  to  the  use 
of  such  persons,  &c.  as  the  party  should  by  deed  or 
will,  to  be  subscribed  and  sealed  in  the  presence  of  three 
witnesses,  appoint.  The  Jury  found  that  the  testator 
made  his  will,  written  with  his  own  hand,  and  that 
he  declared  to  the  witnesses,  that  the  whole  was  so 
written ;  but  he  only  sealed  and  delivered,  and  did  not 
sign  it  in  the  presence  of  the  three  witnesses.  It  seems 
that  the  testator  did  not  subscribe  hi^  name,  except 
by  writing  the  attestation,  in  which  was  his  own  name. 
The  case  was  very  fully  argued.  The  court  were  of 
opinion  against  the  will,  although  it  was  adjourned. 
Raymond,  Chief  Justice  said,  that  this  was  not  a  good 
will  within  the  statute  of  frauds,  being  not  signed  by  the 
devisor  in  the  presence  of  three  witnesses  ;  and  so  held 
in  B.  R.  between  Lee  and  Libb.  Carthew  (6).  The 
power  ought  to  be  strictly  pursued.  Reynolds  said, 
that  in  this  case,  sealing  and  signing  are  different  acts, 
both  which  must  be  done  to  perfect  the  act.  He 
agreed,  where  an  act  by  construction  and  operation  of 
law  amounts  to  a  performance  of  the  thing  to  be  done, 
there  it  need  not  to  be  so  strictly  pursued.  If  in  this 
case  the  testator  had  wrote  the  attestation  in  the  pre- 
sence of  three  witnesses,  or  he  had  usually  stamped  his 
name,  and  he  had  stamped  it,  he  believed  it  might  have 
amounted  to  'subscribing.  Probin,  Justice,  said,  that  by 
this  power  there  are  two  acts  to  be  done,  and  the  Jury 

have 

(a)  Maj  1728,  MS.  from  some         {b)    This  opinion  has  been 
notes  in  Lincoln's-Inn  Library,     since  oTemded. 
vide  in/rUf  M'Queen  v.  Farquhar. 
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have  found  that  one  of  them  was  not  done,  and  there- 
fore the  power  not  well  executed.  Reynolds  said 
saying  and  doing  a  thing  is  not  the  same  thing,  and 
his  saying  he  had  writ  it  himself  won't  amount  to  a 
subscribing  in  the  presence  of  three  witnesses,  as  the 
power  requires. 


Powers  were  formerly,  in  most  instances,  required 
to  be  executed  ^'  by  writing  under  the  hand  and  seal 
of  the  donee,  and  attested  by  two  or  more  witnesses*' — 
in  some  instances,  the  instruments  executing  the  power 
were  required  "to  be  signed  and  sealed  by  the  donee, 
in  the  presence  of  and  attested  by  two  or  more  wit- 
nesses." The  common  form  of  an  attestation  to  a  deed 
has  always  been,  "  sealed  and  delivered  by  the  party, 
in  the  presence  of  us,"  to  which  memorandum  the  wit« 
nesses  set  their  names.  Signing  is  not  essential  to  the 
validity  of  a  deed,  although  sealing  is.  This  account^ 
for  the  omission  of  the  word  signed  in  the  above  form ; 
and  even  now,  that  all  deeds  are  signed  as  well  as  sealed, 
the  old  form  is  retained.  In  requiring  a  deed  exercising 
a  power  to  be  under  the  hand  and  seal  of  the  donee,  and 
attested  by  witnesses,  it  was  not  intended  to  impose  any 
new  form  of  execution  or  attestation,  but  merely  to 
raider  it  necessary,  that  the  instrument  should  be  duly 
executed,  and  attested,  in  the  common  form,  by  the 
number  of  witnesses  required.  This  is  proved  by  two 
circumstances :  the  one,  that  the  words  in  question  are 
in  all  the  old  common  forms  of  powers  of  nearly  every 
description  in  a  conveyancei^s  office,  and  were  inserted, 
in  settlements  and  wills,  as  a  canwwn  form^  without  any 

special 
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special  instraction ;  the  other^  that  although  such  words 
were  daily  inserted  in  instruments,  and  nearly  all  the 
titles  in  the  kingdom  were  affected  by  the  question,  yet 
the  common  attestation  of  "  sealed  and  delivered  "  was 
still  adhered  to ;  and  it  was  never  considered,  until  very 
recently,  that  it  was  essential  •  to  insert  the  word  signed 
in  the  attestation. 

After  the  point  was  raised,  the  opinion  of  almost 
every  man  of  eminence  at  the  bar  was,  that  the  ptg'ec- 
tion  was  not  well  founded.  This  was  the  opinion  of  a 
learned  Lord,  who  has  since  filled  one  of  the  highest 
judicial  situations. 

The  first  case  which  occurred  on  this  point  came 
before  Lord  Eldon.  There  the  deed  executing  the 
power  was  required  to  be  signed  in  the  presence  of 
witnesses,  but  they  were  not  required  to  attest  the  signa- 
ture, and  the  word  signed  was  omitted  in  the  attesta- 
tion; but  in  the  body  of  the  deed  actually  executed' 
it  was' stated  to  be  signed  by  the  donee,  in  the  presence 
of  the  witnesses,  according  to  the  power.  Lord  Eldon 
said,  that  upon  the  question,  whether  after  execution 
it  ought  to  be  taken,  that  he  did  sign  in  the  presence 
of  the  witnesses  attesting  the  sealing  and  delivering, 
there  would  be  a  miscarriage  in  a  Judge  directing  a 
jury,'  if  that  fact  was  found,  not  to  presume  that  the 
deed  was  signed  in  the  presence  of  the  same  witnesses 
as  it  professed  to  be.  That  attestation  therefore,  he 
added,  was  good  (c). 

Lord  El^on  has  since  observed,  that  he  thought  the 
case  rightly  decided.  That  was  the  case  of  powers  to 
be  executed  in  the  presence  of  witnesses ;    and  in  one 

instance, 

(c)  M*Queen  v,  Farquhar,  ii  Ves.  jun.  467. 
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instance^  with  this  further  requisite  expressed,  to  be 
attested  by .  wibiesses.  The  power  actually  exercised 
by  the  deed,  upon  which  the  question  arose  was  to  be 
exercised  in  the  presence  of  witnesses,  but  was  not 
required  expressly  to  be  attested  by  witnesses.  The 
deed  said  to  be  an  execution  of  the  power  upon  the 
face  of  it,  was  expressed  to  be  executed  in  the  presence 
of  the  witnesses ;  and  so  far  from  determining .  that 
attestation  of  the  sealing  was  an  attestation  of  the  sign- 
ing, his  lordship  had  merdy  said  there  would  be  a 
miscarriage  in  a  Judge  if  he  did  ik)t  direct  the  jury  to 
presume  that  the  deed  was  signed,  as  it  professed  *  to 
be  on  the  face  of  it,  in  the  presence  of  the  witnesses 
who  attested  the  sealing  and  delivering;  a  way  of 
putting  it,  that,  so  far  from  deciding,  expressly  avoided 
the  question,  whether  attestation  of  the  sealing  and 
delivering  is  to  be  taken  as  attestation  of  the  signing 
also. 

A  case  lately  arose,  in  which  the  power  was  requii*ed 
to  be  executed  "  with  the  consent  of  Thomas  Wood  the 
elder,  and  Thomas  Wood  the  younger,  testified  by  any 
writing  under  their  hands  and  seals,  attested  by  two 
or  more  credible  witnesses  (rf)."  The  power  had  been 
•xercised  with  the  proper  consents,  but  the  attestations 
contained  the  words  seded  and  delivered  only ;  but  the 
witnesses^  after  the  death  of  one  of  the  consenting 
parties,  executed  a  memorandum  on  the  deed,  certifying 
that  the  deed  was  signed  as  well  as  sealed  by  the  parties 
in  their  presence.  Lord  Eldon,  assuming  that  the  attes- 
tation should  have  contained  the  word  signed,  expressed 

a  strong 

(rf)  Wright  v.  Wakeford,  17  Vet.  jun.  454. 
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a  Strong  opinion  that  a  subsequent  attestation  would 
not  doy  upon  the  ground^  that  where  a  deed  of  this  sort 
gives  a  power,  the  execution  of  that  power  is  a  limita- 
tion of  a  use,  and  unless  the  use  arises  at   the  time 
when  the  power  is  executed,  upon  ordinary  principles 
it  does  not  arise  at  all.     His  lordship  said  that  he  did 
not  agree  with  the  proposition  that  the  writing  is  the 
thing  to  be  attested.     In  the  case  of  an  execution  by 
will  of  a  power  in  the  ordinary  words,  "  by  his  deed 
sealed  and  delivered  in  the  presence  of  two  or  more 
credible  witnesses   or  by  hib  last  will  attested,"  &c,, 
it  is  not  the  will  that  is  attested,  but  the  act  of  the 
testator,  and  that  necessary  act  is  to  be  found  in  the 
statute  of  frauds,  requiring  not  merely  that  the  instru-* 
ment  shall  be  executed  by  the  testator  in  the  presence 
of  the  witnesses,  but  that  it  shall  be  attested  and  sub- 
scribed by  them.     Two  acts  ore  therefore  required; 
one  that  he  shall  subscribe  in  their  presence ;  the  other, 
that  they  shall  attest  that  he  has  done  so  (e).     Assuming 
then,  that  the  deed,  in  order  to  be  a  good  execution 
of  the  power,  must  be  a  waiting  not  only  sealed  tuid 
dehvered,  but  also  signed,  if  it  is  required  that  both 
should  be  attested,   an  attestation  is  required  of  two 
acts   in  their  nature  different ;    and  if  a  sigttatui*^  i^ 
actually  found  at  the  bottom  of  the  deed,  and  the  jerry 
will  find  that  act  as  done  in  the  presence  of  witnesses, 
his  lordship  did  not  say  that  would  not  do ;  but  if  attes*- 
tation  at  the  time  is  required,  it  cannot  be  presmned, 
where  there  is  no  signature,  though  the  signature  whidt 

is 

(e)  But  it  is  decided  that  a  testator  need  not  sign  in  their 
presence,  see  infra. 
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is  there  may  be  presumed  to  have  been  in  the  presence 
of  witnesses  not  appearing  to  be  so.  If  therefore  the 
real  meaning  oi  this  power  is,  that  there  shall  be  an 
attestation  upon  the  instrument  of  the  signing  as  well  as 
the  sealing,  and  there  is  upon  the  instrument  no  such 
attestation,  it  is  not  a  case  for  the  presumption  of  a 
jury  that  the  act  was  done  which  appears  not  to  have 
been  done ;  but  as  this  is  a  case  of  great  importance, 
it  is  a  proper  subject  for  the  decision  of  a  court  of  law ; 
and  his  lordship  accordingly  directed  a  case  to  the  court 
of  Common  Pleas. 

The  Judges  of  the  Common  Pleas,  after,  it  is  under- 
stood, considerable  fluctuation  of  opinion,  returned  two 
certificates — Lord  C.  J.  Mansfield  being  of  opinion  that 
the  power  was  duly  executed,  and  the  other  three  Judges 
being  of  a  contrary  opinion.  The  Chief  Justice  was  of 
opinion,  that  thou^  the  form  of  attestation  did  not  con- 
tain in  it  the  word  ^^  s^ed,"  the  witnesses  must  be  un- 
derstood to  have  attested  the  signing  as  well  as  sealing 
of  the  deeds  by  the  two  Woods.  The  omission  of  the 
word  '^  signed,"  he  thought  immaterial,  and  he  also 
thought  that  the  subsequent  attestation  would  supply 
any  defect  in  the  former,  because  when  the  Woods 
s^ned  in  the  presence  of  the  witnesses,  they  did  all  that 
was  to  be  done  by  them,  and  they  could  not  afterwards 
rescind  or  annul  it,  and  no  rule  required  that  the  attes- 
tation should  be  immediately  written  at  the  time  of  the 
execution  of  the  instrument.  The  other  three  Judges 
considered  the  question  to  depend  simply  on  the  true 
construction  of  the  terms  of  the  power;  and  they 
thought  that  the  signature  by  the  parties  was  not  com- 
prehended in  the  words  made  use  of  in  the  attestation, 

R  2  and 
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and  that  the  subsequent  attestation  did  not  cure  the 
defect  (J). 

The  Lord  Chancellor,  upon  these  certificates  being 
returned,  of  course  dismissed  the  bill,  which  was  for  a 
specific  performance  against  a  purchaser.  It  was  not 
necessary  for  his  Lordship  to  give  an  opinion  on  the 
question. 

The  same  point  afterwards  came  before  the  Court  of 
King's  Bench.  A  power  to  two  persons  was  required 
to  be  exercised  "  by  any  deed  or  writing  under  both 
their  hands  and  seals,  to  be  by  them  duly  executed  in  the 
presence  of  and  to  be  attested  by  two  or  more  credible 
witnesses  (g*)."  The  body  of  the  deed  executing  the 
power  stated  that  it  was  ^^  under  the  hands  and  seals  of 
both  the  donees,  attested  by  and  duly  executed  in  the 
presence  of  the  two  credible  persons  whose  names  are 
thereupon  indorsed  as  witnesses  thereto."  The  attesta- 
tion contained  the  words  ^^  sealed  and  delivered" only,  but 
the  witnesses,  by  a  subsequent  attestation,  certified  that 
Ae  deed  was  signed  as  well  as  sealed  in  their  presence. 
The  Court  of  King's  Bench  held  that  the  power  was 
badly  executed. 

In  a  still  later  case  (A),  the  Court  of  King's  Bench 
expressed  their  intention  to  adhere  to  their  former  decision, 
without  again  entering  into  the  question.  The  power 
was  "  by  deed  or  deeds,  writing  or  writings,  under  her 

hand 

(y^4Taunt.  2i3:seetliecer.  (A)   Wright  r.  BaHow,  i8th 

tificates,  Appendix,  No.  6.  Nov.  1814.  MS.  SugdeUffor  the 

{g)  Doe  V.  Peach,  Easter  Term,  person  claiming  under  the  povrer, 

1814,  MS.    Reader,  for  the  per-  Holroyd,  contra;  3  Maul,  and 

son  claiming  under  the  power,  Selw.  512;  and  see  Moodle  v. 

Denman,  contra ;  2  Maul,  and  Reid,  1  Madd.  516. 
Sclw.  576. 
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hand  and  seal,  attested  by  two  or  more  credible  witnesses, 
br  by  her  last  will  and  testament  in  writing,  or  any 
writing  purporting  to  be  her  last  will  and  testament,  to 
be  by  her  signed,  sealed,  and  published,  in  the  presence 
of  three  or  more  credible  witnesses,"  to  charge  the  estate 
with  4,000/.  to  be  paid  as  the  donee  '^  by  the  same 
deed  or  deeds,  writing  or  writings,  or  last  will  and  tes- 
tament, or  writing  purporting  to  be  her  last  will  and 
testament,"  should  appoint.  And  for  more  effectually 
securing  the  charge,  she  was  authorized  "  to  limit  and 
appoint"  the  estate  (generally)  to  trustees  for  a  term. 
The  deed  was  signed  by  the  donee  of  the  power  in  the 
presence  of  the  witnesses,  but  the  word  signed  was  not 
contained  in  the  attestation.  The  case  was  directed  by 
the  Master  of  the  Rolls.  Lord  Ellenborough,  upon 
the  general  point  being  pressed,  stated  that  the  Court 
would,  if  it  were  wished,  turn  the  case  into  a  special 
verdict,  so  that  it  might  come  before  the  twelve  Judges ; 
and  his  Lordship  said,  that  he  could  not  say  to  what 
decision  the  Court  might  come  with  the  assistance  of 
the  other  Judges.  The  Court  of  King's  Bench,  on  the 
2d  February,  1815,  certified  that  "  they  were  of  opinion 
that  the  aforesaid  power  given  to  the  said  Elizabeth 
Barlow  was  not  duly  and  effectually  executed  by  the 
said  indenture  of  the  noth  of  January  1781."  The 
certificate  was  signed  by  Lord  Ellenborough,  C.  J.  Mr. 
Justice  Le  Blanc,  and  Mr.  Justice  Bayley.  The  case 
will  probable  be  carried  farther. 

In  the  case  of  Moodie  v.  Reed,  a  power  to  be  exe- 
cuted by  will,  or  any  vmting  or  appointment  in  nature 
of  a  will,  to  be  signed  and  published  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses,  was  held 

K3  to 
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to  be  not  well  executed  by  a  will  signed  by  the  donee^ 
and  attested  thus,  "  witness  jB.  H.  and «/.  H. ;"  althou^ 
the  testatrix  told  each  of  the  witnesses  that  that  paper 
was  her  will,  fint  then  the  last  words  of  the  will  were, 
"  These  my  last  bequests,  s^ned  by  me,  ficc."  and  then 
the  word  witness,  and  the  names  of  the  witnesses,  fol- 
lowed. And  the  decision  proceeded  on  the  ground  that 
a  will  as  such  does  not  require  publication.  Lord  C.  J. 
Gibbs  held  that  the  witnesses  had  ckarhf  attested  the 
signing,  but  that  there  was  no  attestation  of  the  pub- 
lication (2). 

The  objection  to  the  common  attestation  cannot,  it  is 
apprehended,  be  sustained  upon  the  literd  construction 
of  the  words.  According  to  their  literal  construction 
the  power  is  duly  executed.  The  instrumqnt  is  under 
the  hand  and  seal  of  the  party,  and  it  is  attested  by  the 
number  of  witnesses  required  :  And  this  is  all  that  the 
parties  intended.  The  words  ^^  under  ihe  hand  and  seal 
attested,"  &c.  are,  as  I  have  already  observed,  in  nearly 
all  the  old  common  forms.  They  were  never  inserted 
with  a  view  to  dter  the  established  form  of  attestation. 

The  three  Judges  who  certified  against  the  validity  of 
the  subsequent  attestation  in  Wright  and  Wakeford, 
grounded  their  opinion  in  part  upon  its  being  the  usual 
and  common  way  of  attesting  the  execution  of  all  in- 
struments requiring  attestation,  to  make  it  a  part  of  the 
same  transaction  with  the  execution  of  the  deed.  The 
same  ground  would  uphold  the  common  attestation  as  a 
due  execution  of  the  power,  for  unquestionaUy  that  has 
always  been  the  usual  and  conimon  way  of  attesting  such 
instruments. 

The 
(•)  7  Taunt.  355,  i.Madd.  s^^* 
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The  powder  only  contemplates  tihe  common  mode  of 
executing  a  deed,  viz.  signing  and  sealing  by  the  party, 
and  attesting  by  the  witnesses.  Hie  requisition  in  these 
cases  is,  that  the  deed  shall  be  attested,  but  it  does  not 
require  that  the  witnesses  shall  sign  an  attestation. 
According  to  the  words,  an  attestation  by  witnesses  of 
the  execution  would  be  sufficient,  although  they  should 
not  sign  a  written  memorandum  of  the  fact.  Now  it  was 
decided  in  the  late  case  of  McQueen  v.  Farquhar  (k\ 
ihat  where  the  witnesses  are  not  required  to  attest  the 
facts,  a  written  attestation  by  them,  containing  the  words 
"  sealed  and  deU^ered  "  <only,  does  not  exclude  the  pre- 
sumption that  it  was  also  signed  in  their  presence.  The 
same  reasoning  must  lead  us  i:o  the  conclusion,  that  a 
voluntary  written  attestation,  in  the  above  cases,  must 
receive  the  same  construction.  13ie  witnesses  are  not 
precluded  from  ^proving,  orajury&om  presuming,  that 
the  deed  was  signed,  as  well  as  sealed  and  delivered  in 
the  piesence  of  the  witnesses.  If  the  word  attested  is, 
•in  favour  <of  -the  common  understanding  of  mankind,  to 
be  oonsidered  as  requiring  a  written  attestation,  the 
same  fiE^ouvable  construction  must  of  necessity  hold  the 
woids  -waled  and  delivered,  in  the  attestation,  to  be  a 
sirfGfcdent  compliance  with  the  power. 

Sqppose  die  imemorandum  to  have  been,  '^  Witness," 
"  Witnesses,"  «  Witnessed,"  "  Attested,"  or  the  like, 
novld  .it  ihe  contended,  df  the  deed  was  executed  in  the 
manner.reqniradiiy  the  {)0wer,  that  the  witnesses  were 
prediuled  from  proving  the  >facts  by  their  attestation  ?  (I) 

And 

{k)  Sapra. 

(I)  See  and  observe  Moodie  v.  Keid,  cited  suprit. 
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And  if  a  general  attestation,  not  stating  the  precise  acts 
done  in  their  presence^  would  not.  exclude  the  proof  of 
their  having  been  done,  it  must  be  conceded,  that  it  is 
not  essential  for  the  witnesses  to  sign  a  memorandum 
containing  aU  the  facts  which  they  attest.  If  this  be 
not  essential,  upon  what  ground  can  the  common  form 
exclude  the  proof  of  the  deed  having  been  signed  in 
their  presence,  when  it  is  perfectly  settled,  that  where 
witnesses  are  not  bound  to  sign  an  attestation,  an  incom* 
plete  statement  in  a  memorandum  signed  by  them  will 
not  exclude  the  proof  or  presumption  of  their  having 
attested  the  act  which  they  have  omitted  to  state  ?  For 
in  the  latter  case  the  argument  against  the  attestation 
is  as  forcible  as  it  is  in  the  former.  ^'  You,  the  witness^ 
having  only  stated  that  you  witnessed  the  sealing  and 
delivery  of  the  deed,  cannot  now  be  permitted  to  prove, 
nor  can  a  jury  presume,  that  you  also  witnessed  the 
signing  of  it." 

It  is  also  open  to  contend,  that  there  is  no  substantial 
difference  between  a  power  to  be  executed  in  the  pre- 
sence^of  witnesses,  and  a  power  to  be  executed  in  the 
presence  of  and  attested  by  witnesses.  In  the  former 
case,  it  is  of  course  implied  that  the  witnesses  must 
attest  the  act  to  be  done,  for  otherwise  the  requisition 
would  be  nugatory.  Now  this  is  all  which  is  required 
in  the  latter  case.  The  witnesses  are  not  required  to 
attest,  and  subscribe  a  memorandum  of  attestation,  but 
merely  to  attest  the  execution  of  the  instrument. 

At  all  events,  where  the  deed  is  stated  in  the  body  of 
it,  to  be  executed  and  attested  in  the  manner  required 
by  the  power,  the  attestation,  coupled  with  the  body  of 
the  deed^  appears  to  be  a  sufficient  compliance  with  the 

power. 
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power.  The  attestation  in  practice  is  always  considered 
a  part  of  the  deed.  //  is  counted  in  as  part  of  the 
instrument^  and  the  stamp-duty  is  paid  on  it.  It  is  a  part 
of  the  same  transaction,  and  it  is  difficult  to  comprehend 
upon  what  rule  of  law  it  can  be  considered  indepen- 
dently of  the  instrument.  Such  a  construction,  it  must 
be  admitted,  is  a  forced  one,  and  it  defeats  instead  of 
supports  the  intention  of  the  parties.  It  is  true,  that 
until  the  execution  of  the  deed,  the  body  of  it  can  only 
state  prospectively  what  is  intended  to  be  done ;  but  the 
moment  the  deed  is  perfected,  it  contains  a  solemn  aver- 
ment of  the  fact.  It  stands  on  the  same  footing  with 
the  words  of  conveyance  in  the  deed.  Although  they 
import  a  present  operation,  yet  they  are  not  called 
into  action  until  the  deed  is  executed.  The  memoran- 
dum of  attestation  ought  to  be  construed,  together  with 
the  body  of  the  deed,  as  a  full  statement  of  all  the 
facts. 

The  writer  was  one  of  those  who,  before  the  decision 
in  Doev.  Peach  was  pronounced,  thought  that  even  if 
the  general  rule  was  to  prevail,  yet  that  case  ^rould 
form  an  exception  out  of  it.  This  opinion  was  founded 
on  the  statement  in  the  body  of  the  deed  that  the  solem- 
nities were  complied  with,  and  also  on  the  particular 
words  of  the  power.  It  was  required  to  be  under  the  ^ 
hands  and  seals  of  the  donees,  '^  to  be  by  them  duly 
executed  in  the  presence  of^  and  to  be  attested  by,  two  or 
more  credible  witnesses."  It  was  under  their  hands  and 
seals,  and  it  was  duly  executed  by  them  in  the  presence 
of,  and  attested  by,  two  witnesses.  The  power  did  not 
seem  to  require  that  the  attestation  to  the  deed  should 
contain  the  word  signed :  It  appeared  rather  to  intend 

that 
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titmt  the  deed  should  be  execated  and  attested  in  Ae 
common  way.  It  was  to  be  under  the  hand  and  zetA 
of  the  party,  and  its  due  ^ecution  was  to  be  attested 
by  two  witnesses.  There  seemed  therefore  to  be  a  fair 
opening  for  considermg  this  case  as  not  within  the 
authority  of  Wri^  and  Wakefiord ;  but  it  was  decided 
to  be  obnoxious  to  the  same  rule. 

The  ^rong  ground  however  against  the  rule  has  not 
yet  been  stated.  It  is  the  construction  whidi  the  statute 
of  frauds  ins  raoeived.  8y  thart  statute  it  is  enacted 
that  <aU  devises  shall  (be  in  writing,  and  signed  by  Ibe 
testator,  and  shafl  be  attested  and  subscribed  in  the 
presence  ^  Ube  said  deinsar,  hy  ihtee  or  four  credible 
witnesses.  3]hese  words  affe  veiy  forcible,  for  as  (he 
aMeStation  wid  sUbscvipkioQ  «re  eequired  to  be  made 
hy  ^e  ^n^tnessi^  in  the  presenee  of  the  ^devisor,  it  was 
oleariy  idtended  'that  the  will  lAould  be  signed  by  'him  w 
their  presence,  and  the  witnesses  are  expressly  required 
to  subscribe  'in  ^e  presenoe  of  the  testator.  It  has, 
bowever,  been  decided,  'fii^t,  that  die  devisor  need  not 
si|^  in  Ae  pfesenceof  -the  witnesses  (97;^) ;  secondly,  that 
the  <SttbBciiption  cf  &e  witnesses  to  an  Attestation,  whidh 
o^'contains  Ifhe  words  ^*  nestled  and  deli^red  by,^  ftc* 
is  8ilfficient(^) ;  and,  ihiidly,  »it  %as  in  <hree  difierent 
MEies'(o)  JbMn  4iolden,  thart  oMiougfa  Ifae  fact  c^f  the 
subscription  *of  <<he  witnesses,  hi  the  presence  df  the 

testator 

.(m)  JBlliA  -t,  JSmith,  «i  Ves.  (»)  Tritnmer  v.  Jaoksoa,  ^4 

Jun.  II;  Addy  v.  Cirix,  8  Tes.  .Bum's  Eccl.  Law,  136. 

Jun.  504;   and  see  Dormer  v.  (o)Hand8v.  James,  Com.  531 ; 

Thuriand,^T.'WTn8. 506  ;*Wwit.  Croft  r.  Pawlet,  ^  Stra.  1109; 

bflM*  iv.  (Kennciij,  1  Vw.  mxA  Bnae  v.  lSmifii,^Wilie6, 1 . 
Bm.  363. 


OF   THE   COMPLIAKCE   WITH    CONDITIONS.      2$% 

testator  is  omitted  in  the  attestafekm,  yet  if  the  wit- 
nesses be  dead,  and  liieir  bands  proved  in  common  ferm, 
it  is  evidence  to  be  left  to  a  jmry,  of  a  comfdianee  with 
ail  the  circumstances.  And  yet  it  was  contended  thart 
the  hands  of  the  witnesses  could  only  stand  to  the  facts 
diey  had  subscribed  to.  Verdicts  were  given  in  favom* 
of  the  w3Is ;  and,  indeed,  it  seems  dear,  that  in  every 
case  of  this  nature,  free  from  -any  particular  su^icion,  a 
jury  would  find  die  solemnities  adhered  to. 

There  is  certainly  no  distinction  between  a  power  to 
be  executed  by  will,  and  «  power  to  be  executed  by 
deed,  in  r^rd  to  the  rule,  that  the  solemnities  required 
must  be  adhered  to.  In  DcMrmer  v.  Thudand  (p),  where 
the  power  was  by  will,  or  any  instrument  in  ithe  nature  'of 
a  will,  under  hand  and  seal,  attested  by  three  witnesses,  it 
was  considered  that  an  execution  acoordingto  the  staftole 
of  frauds  would  be  a  sufficient  compUaioe  with  'the 
power,  with  the  addition  of  seaKng*  tAnd  htseems  dear, 
that  if  a  power  were  given  to  be  exeooted  by  'will  in  tie 
words  of  the  statute^  the  comts  could  not  decide  that  an 
execution  suffident  within  the  statute  was  not  a  due 
exerdse  of  the  power.  If  any  distinction  is  "to  ^be  made 
between  the  cases,  the  statute  ou^t  to  ttodve  a  -strict 
construction  rather  than  a  private  tpawer.  fiveryttgn* 
ment  which  can  be  urgedupon  a  private  ipoww  lappBcis 
more  fordUy  to  the  statute.  The  degislatuve,  tin  onbr 
to  prevent  frauds  and  perjuries,  prescribed  a  iDxm  mie^ 
which  ought  to  have  been  strictly  followed,  whereas  »1ibe 
powers  in  question  were  merely  intended  tto  ibUow>tbe 
established  practice,  and  not  to  introduce  ^a  newicme. 

In  deciding  upon  the  due  constvuction  <if  «he  statute 

ef 

(/))  %  P.  Wms.  506. 
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of  frauds,  the  Judges  did  not  attempt  to  cut  down  its 
provisions,  but  construed  them  according  to  the  inten- 
tion of  the  legislature ;  and  although  one  learned  judge 
thought  that  the  witnesses  should  attest  the  signing  by 
the  testator,  yet  that  was  overruled,  (t  was  also  held, 
that  an  attestation,  containing  the  words  sealed  and 
ddiveredy  was  sufficient ;  and  it  was  said  that  this  was 
grounded  on  the  inconvenience  that  might  arise  in 
families,  from  having  it  known  that  a  person  had  made 
his  will.  The  inconvenience  which  a  contrary  decision 
upon  private  powers  has  occasioned  in  families,  shows 
how  strongly  the  same  rule  was  called  for  in  regard  to 
them.  The  statute  of  frauds  does  not,  like  the  common 
powers,  merely  require  an  attestation,  but  it  expressly 
requires  an  attestation  and  subscriptiony  and  yet  the  sub- 
scription, as  we  have  seen,  need  not  contain  all  the  facts 
which  the  witnesses  attest,  ft  is  nevertheless  held,  that 
in  the  case  of  a  private  power,  a  subscription,  although 
not  required  by  the  power,  excludes  the  proof  or  pre- 
sumption of  the  witnesses  having  attested  any  act  which 
is  not  stated  in  the  attestation  !  The  statute  too,  in  ex- 
press words,  requires  that  the  witnesses  shall  attest  and 
subscribe  in  the  presence  of  the  testator.  It  is,  however, 
settled  that  the  attestation  need  not  state  that  fact. 
The  Judges  have  said  that  the  witnesses  ought  to  set 
their  names  as  witnesses  in  the  presence  of  the  testator ; 
but  it  is  not  required  by  the  statute  that  this  should  be 
taken  notice  of  in  the  subscription  of  the  will ;  and 
whether  inserted  or  not,  it  must  be  proved.  If  inserted, 
it  does  not  conclude,  but  it  may  be  proved  contra ;  then 
if  not  conclusive  when  inserted,  the  omission  does  not 

conclude  that  it  was  not  so. 

If 
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If  we  compare  the  common  power  upon  which  it  is 
heldi  that  the  attestation  must  contain  the  word  signed, 
with  the  words  in  the  statute  which  have  received  a  con- 
trary construction,  we  shall  at  once  see  how  difficult  it 
would  be  to  attempt  to  reconcile  the  cases. 

The  words  of  the  statute.     The  words  of  a  common 

power. 

Devises  to  be  "  in  writ-         "   By  deed   or  writing 
ing,  and  signed  by  the  party     under  his  hand  and  seal, 
so  devising  the  same,  [or  by     attested  by  two  or  more 
some  other  person  in  his     credible  witnesses." 
presence,  and  by  his   ex- 
press direction]  and  shall 
be  attested  and  subscribed 
in  the  presence  of  the  said 
devisor,  by  three  or  four 
credible  witnesses." 

The  common  power  requires  much  leas  than  the 
statute.  Let  us  suppose  that  a  power  was  given  to  be 
executed  by  will,  in  the  very  words  of  the  statute,  could 
the  courts  put  a  different  construction  on  those  very 
words  to  that  which  they  have  already  received  ?  The 
answer  is  obvious.  Suppose  a  power  to  be  in  the  very 
words  of  the  statute,  but  the  word  writing  to  be  used 
generally,  and  not  to  be  confined  to  a  will.  It  is  settled, 
diat  such  a  power  may  be  executed  by  deed  or  will. 
If  a  will,  attested  so  as  to  satisfy  the  statute,  would  be  a 
good  execution  of  the  power,  could  it  be  contended, 
that  a  deed  executed  under  the  same  power,  in  the 
attestion  to  which  the  word  signed  was  omitted,  is  a  bad 

execution 
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execution  of  the  power  ?  And  if  such  powers  must  be 
held  to  be  duly  exeeuted,  upon  what  ground  can  a  power 
to  be  executed  by  writing,  under  hand  and  seal,  and 
attested  by  witnesses,  be  considered  to  require  the  fact 
of  signature  to  be  inserted  in  the  attestation  ? 

It  seems  impossible  to  reconcile  the  cases.  If  the 
recent  decisions  are  to  stand,  all  the  decisions  on  the 
statute  of  frauds  to  which  I  have  adverted,  and  which 
have  so  long  been  held  sacred,  will  in  effect  be  over- 
ruled. If  however,  the  decisions  on  the  statute  should 
be  deemed  to  rule  the  case  under  consideration,  not  only 
would  contrary  decisions  on  the  same  words  be  avoided, 
but  the  daily  contracts  of  mankind  would  be  upheld 
according  to  their  intention,  and  the  bounty  of  testators 
would  flow  in  the  channel  in  which  it  was  intended  to 
go.  In  this  case  the  courts  have  not  to  struggle  with 
the  words  in  order  to  support  the  execution  of  the  power. 
But  if  even  the  words  were  hard  to  manage,  yet  the 
general  opinion  of  the  Profession,  under  which  men  have 
so  long  been  induced  to  act,  would  seriously  call  on  the 
courts  to  straggle  with  the  words,  and  make  thent  bend 
to  Aat  construction  which  they  have  in  practice  so  long 
received. 


The  alarm,  which  the  decision  in  the  cases  above 
conaidered  spread  through  the  country,  induced  the 
legislature,  to  pass  an  act  to  amend  the  law  in  this 
respect  (g). 

It  is  intitled,  '^  An  act  to  amend  the  laws  respecting 
the  attestation  of  instruments  of  appointment  and  re- 

vocatioa 

(7)  54  Geo*  3>  <^*  ^^S*    ^^-  Preston's  Act 
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vocation,  made  in  exercise  of  certain  powm  in  deedsv 
mills,  and  otiber  instruments."  It  receined  the  royal 
assent  on  the  30th  July,  1814.  It  recites,  tiiat  powers, 
aathorities  and  trusts,  were  in  many  cases  required  to 
be  executed  by  deeds  or  instruments  signed  bj  or  under 
the  hands  of  the  persons  executing  the  same ;  or  persons 
eoQsenting  to  or  directing  acts  respecting  such  powers, 
aathorities  and  trusts,  were  frequentiy  required  to  «g- 
lufy  such  consent  or  direction  by  deeds  or  instruments 
signed  by  them,  or  under  tiieir  hands  ;  and  tiiat  it  had 
been  the  ordinary  practice,  in  the  memorandum  of  attes- 
tation of  deeds,  to  express  the  facts  of  sealing  and 
delivery  only ;  and  that  doubts  had  arisen  respecting  the 
yalidity  of  deeds  or  instrmnents  so  i^tested  and  requiring 
signatare,  although  the  same  must  have  been  actually 
signed  by  the  person,  whose  signature  was  required 
diereto,  and  tiie  tides  of  many  purchasers,  and  of  other 
persons  claiming  under  such  inslaruments,  might  be 
defective  for  want  of  the  insertion  of  the  word  ^^  signed," 
or  some  word  to  that  effect,  in  the  memorandBm  of 
attestation  thereof^  And  it  recites,  that  it  was  expedient 
tiiat  the  titles  of  pnrcbasef  s  and  other  persons  should 
not  be  cfistnrbed,  mer^y  on  account,  of  the  onaissioD  to 
express  the  fart  of  signatUTO  in  the  memorajKkim  of 
attestatjen  of  any  such  deed  or  odier  instrument  already 
made :  it  was  therefore  enacteci^  that  every  deed  or 
olhar  instrument,  already  made  with  tiie  intention  to 
exercise  any  power,  autiiority,  or  trust,  or  to  signify  the 
consent  or  direction  of  any  person  whose  consent  or 
direction  might  be  necessary  to  be  so  signified,  should 
(if  duly  signed  and  executed,  and  in  other  resifKects 
duly  attested)  be  from  the  date  tiseeof,  and  so  as  to 

establish 
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establish  derivative  titles,  if  anvy  of  the  same  validity 
and  effect,  and  no  other,  at  law  and  in  equity,  and 
proveable  in  like  manner  as  if  a  memorandum  of  attes- 
tation of  signature,  or  being  under  hand,  had  been  sub- 
scribed by  the  witaess  or  witnesses  thereto ;  and  the 
attestation  o^  the  witness  or  witnesses  thereto,  expressing 
the  fact  of  sealing,,  or  of  sealing  and  delivery,  without 
expressing  the  fact  of  signing  or  any  other  form  of  attes- 
tation, should  not  exclude  the  proof  or  the  presumption 
of  signature. 

And  it  was  enacted,  that  the  act  should  extend  and  be 
construed  to  extend  to  all  deeds  and  other  instruments 
already  made  in  exercise  of  powers,  authorities,  and 
trusts,  of  sale,  exchange,  partition,  selection,  nomina- 
tion, discretion,  leasing,  jointuring,  raising  portions,  and 
other  charges,  and  for  appointing  new  trustees,  and 
other  powers,  authorities  and  trusts  whatsoever,  or  made 
for  evidencing  assent,  consent,  request,  direction,  or  any 
other  like  circumstance  in  reference  to  the  execution  of 
any  such  powers,  authorities,  or  trusts. 

But  it  is  provided,  that  the  act  should  not  extend  to 
revive  or  give  effect  to  any  appointment,  revocation,  or 
other  assurance  theretofore  made,  as  far  as  the  same 
had  been  avoided  by  entry  or  claim,  or  by  suit  at  law  or 
in  equity,  or  by  any  other  legal  or  equitable  means  what- 
soever ;  nor  should  the  act  affect  or  prejudice  any  suit 
at  law  or  in  equity,  then  depending,  for  avoiding  any 
deed  or  other  instrument  of  appointment,  revocation,  or 
assurance.  And  it  is  also  provided,  that  if  any  person 
who  had  made  any  such  entry  or  claim,  or  who  had 
brou^t  any  such  suit,  or  had  defended  any  suit  for  the 
purpose  of  avoiding  any  such  appointment,  revocation, 

or 
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or  Other  assurance,  should  release  the  benetit  of  the 
same  entry,  claim,  suit,  or  defence,  within  six  calendar 
months  next  after  the  passing  of  the  act,  then  such  entry 
or  claim,  or  suit  or  defence,  should  not  prejudice  or 
avoid  any  such  appointment,  revocation,  or  other  assur-> 
ance,  but  every  such  appointment,  revocation,  or  other 
assurance,  should  be  and  remain  in  force  under  the  act, 
as  if  no  such  entry  or  claim  had  been  made,  or  suit 
brought  or  defended. 

And  it  is  lastly  provided,  that  nothing  in  the  act  con- 
tained should  extend  to  affect  any  question  respecting 
any  instrument  not  within  the  provisions  of  the  act,  and 
which  might  want  any  formality  in  the  attestation  of 
any  witness  or  witnesses  thereto,  but  such  instrument 
should  have  the  same  force  and  effect  as  it  might  have 
had  if  the  act  had  not  been  made. 

The  above  act,  which  it  will  be  observed  was  passed 
after  the  decisions  were  pronounced  in  Wright  and 
Wakeford,  and  Doe  and  Peach,  still  treats  the  points  as 
only  doubtful,  and  it  recognizes  the  established  practice 
m  these  cases  to  be,  to  express  the  facts  of  sealing  and 
delivery  only  in  the  memorandum  of  attestation. 

It  is  much  to  be  regretted  that  the  measure  was  not 
made  at  once  a  complete  remedy  for  the  evil  which  it 
professed  to  cure.  Every  sound  principle  of  legislation 
required  that  the  act  should  be  prospective.  The  act, 
however,  was  limited  in  its  progress  through  parliament, 
to  a  retrospective  operation.  The  question  therefore 
must  still  frequently  occur  in  regard  to  future  execu- 
tions of  powers.  To  prevent  its  recurrence  as  much  as 
possible,  every  conveyancer  should  expunge  from  his 
common  forms  any  expression  which  may  be  considered 

s  to 
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to  require  the  word  signed  to  be  inserted  in  the  attes^ 
tation;  and  solicitors  should  in  eoery  case  make 
the  attestation  ^^  signed,  sealed  and  ddivered."  If  the 
latter  precaution  were  generally  adopted  the  old  form 
would  be  forgotten,  and  the  question  would  never 
arise. 

The  act  only  extends  to  a  defective  attestation  of 
signature,  and  therefore,  where  the  attestation  noticed 
the  signing,  but  omitted  the  sealing,  which  was  required 
by  the  power  to  be  attested,  the  power  was,  upon  the 
foregoing  authorities,  held  to  be  badly  executed,  and  the 
case  was  not  considered  to  be  within  the  act  (r). 

There  are  many  cases  which  fall  within  the  exceptions 
in  the  act. 

The  amendments  in  the  act,  in  its  progress  through 
the  Lords,  appear  to  have  been  made  without  sufficient 
consideration.  In  point  of  fieurt,  the  preamUe,  as 
amended,  never  once  hits  the  case  upon  which  the 
doubt  hinges,  but  throughout  states  a  case  upon  whidi 
no  doubt  is  entertained.  The  doubt  was  not  whether 
powers  required  to  be  executed  by  deeds  signed  would 
be  well  executed  where  the  attestation  cmly  expresses 
the  facts  of  sealing  and  delivery;  but  whether  such 
powers  would  be  well  executed  where  they  were  re- 
quired to  be  executed  by  deeds  signed  tmd  attested  by- 
witnesses.  This  mistake  in  the  preamble  may  be  tfaou^t 
to  render  it  questionable,  whether  the  enacting  part  of 
the  statute  applies  to  the  right  case,  particularly  with 
reference  to  the  last  proviso  in  the  act,  which  cdso  is  an 
amendment,  but  which  however  I  do  not  profess  to 
comprehend. 

All 

(r)  Doe  V.  Pierce,  6  Taunt.  402. 
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All  difficulties  Urould  be  obviated  by  a  decision  of 
the  twelve  judges  against  the  validity  of  the  objection, 
or  by  a  simple  act  of  parliament,  repealing  the  present 
one,  and  declaring  that  instruments  executed  under 
powers  shall  be  as  operative,  although  the  attestation 
contains  only  the  words  sealed  and  delivered,  as  they 
would  be  if  the  word  signed  was  added.  This  would 
not  render  it  unnecessary,  where  the  circumstances  called 
for  it,  to  prove  that  the  instrument  was  signed  in  the 
presence  of  the  witnesses.  Such  a  provision  therefore 
would  work  no  injustice. 


It  is  usual  in  powers  to  say  that  they  may  be  executed 
in  the  presence  of  a  given  number  of  witnesses,  or  more, 
but  this  is  unnecessary  :  no  objection  can  be  raised  to 
the  deed  executing  the  power,  although  it  is  attested 
by  a  greater  number  of  witnesses  than  was  in  strictness 
necessary. 

It  is  clear,  that  where  an  instrument  executing  a  power 
is  required  to  be  executed  in  the  presence  of  two  or 
more  witnesses,  and  nothing  is  said  about  their  attest- 
ing the  execution,  the  power  will  be  duly  executed,  al- 
thou^  the  witnesses  do  not  subscribe  the  attestation 
indorsed,  or  some  of  them  do,  and  others  do  not.  This 
waa  decided  in  the  case  of  Sayle  and  Freeland  (s) 
And,  by  analogy  to  the  decisions  upon  the  statute  of 
frauds,  it  should  seem  that  in  the  absence  of  an  express 
requisition,  that  the  witnesses  shall  all  attest  the  instru- 
ment 

(#)  2  Ventr.  355 ;  2  Ch.  Hep.  110 ;  1  Eq.  Ca.  Abr.  345. 
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meDt  at  the  same  time,  they  may  attest  it  at  different 
times  (/). 

It  has  been  decided,  that  under  the  provisions  of  the 
statute  of  frauds  a  blind  man's  will  need  not  be  read 
over  to  him  in  the  presence  of  the  attesting  witness. 
This  decision  would  apply  to  a  similar  case  under  a 
power  (u). 

Where  trusts  are  raised  with  a  power  of  revocation 
in  the  settlor,  the  settlement  will  not  be  defeated  by  the 
mere  act  of  the  trustee  re-conveying  to  the  settlor ;  to 
effectuate  a  revocation  the  terms  of  the  power  must 
be  complied  with,  although  the  settlement  was  merely 
voluntary  (a?). 

It  is  here  material  to  observe,  that,  generally  speak- 
ing, every  formality  required  to  the  execution  of  the 
power,  must  be  perfected  in  the  life-time  of  the  donee 
of  the  power,  although  it  is  external,  or  dehors  the  deed. 
Thus,  in  Hawkins  v.  Kemp,  where  the  deed  was  re- 
quired by  the  power  to  be  enrolled,  the  deed  in  the  body 
of  it  expressed  that  it  was  intended  to  be  enrolled,  but 
it  was  not  enrolled  till  after  his  death.  It  was  insisted, 
that  the  enrolment  would  make  the  deed  good  by  relation, 
and  that  there  was  nothing  personal  in  it ;  but  the  court, 
in  an  elaborate  judgment,  held,  that  the  enrolment  could 
not  be  made  against  the  consent  of  the  donee  of  the 
power^  and  must  of  necessity  be  made  during  his  life,  its 
it  was  one  of  the  circumstances  required  to  the  due  exe- 

cution 

(f)  Cook «?.  Parsons,  Free.  Cha.     i  Ves.  jun.  1 1 ;  See  3  Cha.  Ca, 
184;  Lodge  V.  Jennings,  Gilb.     ^^'  ^®- 
Eq.  Rep.  25s ;  Jonei  v.  Lake,     ^^^  Longchamp  v.  Fish,  2  New 

2  Atk«  1 76,  n. ;  Grayson  o. Atkin-         ,  '        '  _„.         .  •. 

XT  ^w       e   '.u         (*)  Ellison  r.  Ellison,  6  Ves. 

son,  2  Ves.  454 ;  Ellis  v.  Smith,     j^n.  656. 
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cation  of  the  power.  The  Lord  Chief  Justice  observed, 
that  the  question  was  not  so  properly  a  question  of  rela- 
tiony  as  whether  the  enrolment  could  have  any  effect 
without  the  donee's  autboritjfy  which  necessarily  deter- 
mined with  his  life  (y).  In  Wright  v.  Wakeford,  and 
Doe  V.  Peach,  we  have  seen  that  it  was  held  that  the 
attestation  could  not  be  amended  after  the  death  of  the 
party  executing  the  power. 

III. .  I  proceed  to  consider  the  conditions  required 
ilot  relating  to  the  instrument. 

Where  a  man  has,  under  distinct  settlements,  distinct 
powers  to  appoint  new  uses,  or  to  revoke  the  old  uses, 
of  two  distinct  estates,  on  tender  upon  each  appoint- 
ment, or  revocation  of  any  given  sum  of  money,  as  5^., 
and  he  tender  one  sum  of  5^.  only,  and  then  exercise 
both  powers,  the  execution  of  both  will  be  deemed  void, 
although  the  two  estates  were  settled  to  the  same  uses, 
and  the  tenders  were  to  be  made  to  the  same  persons  (2); 
but  it  seems  to  have  been  thought,  that  where  the  powers 
require  the  performance  of  any  other  act  than  the  pay- 
ment of  the  money,  the  performance  of  one  single  act 
would  be  sufficient  (a).    It  is  evident  that  no  general 

rule 

{if)  3  East,  410 ;  and  see  37a  a.  pi.  9,  1  Leon.  89,  9  Rep. 
Digges's  case,  1  Rep.  173.  106  b.  Mo.  261. 

(2)  Gresham's  case  (1),  Dy.         (a)  See  Dy.  372  b. 

( 1)  This  case  is  differently  stated  in  Moore.  It  is  there  stated, 
that  each  of  the  powers  required  a  tender  of  10 «.  and  that  the  donee 
actually  tendered  20#. ;  but  the  doubt  was,  whether  a  tender  of  the 
two  sums  in  one  entire  sum  would  do.  Dyer,  Leonard,  and  Coke» 
however,  state  the  case  as  in  the  text. 

S3 
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rule  can  be  laid  down  on  this  subject.  If,  indeed^  a 
man  have  several  distinct  powers  of  revocation  over 
different  estates,  upon  riding  to  York,  the  performii\g 
the  journey  once  may  well  extend  to  all  the  powers. 
But  if  the  conditions  were,  that  he  should  provide  a 
gown  for  some  poor  woman,  several  distinct  gifts  would 
evidently  be  requisite ;  this,  however,  it  may  be  said,  is 
money's  worth. 

Where  a  tender  of  a  sum  of  money  is  required  to  the 
valid  execution  of  a  power,  it  is  highly  desirable  that 
the  fact  of  the  tender  should  be  stated  in  the  deed  exe- 
cuting the  power,  and  that  the  person  to  whom  the  ten- 
der is  made  should  acknowledge  it  by  indorsement  on 
the  deed ;  for  although  the  fact  may  be  proved  by  parol 
evidence,  yet  in  some  cases  it  might  be  difficult  to  esta- 
blish it  to  the  satisfaction  of  a  jury  (J>)^  The  practice, 
however,  of  requiring  money  to  be  tendered,  is  now 
become  obsolete,  but  the  observation  applies  with  equal 
force  to  every  other  external  circumstance  required  to 
the  execution  of  a  power. 

Although  money  is  required  to  be  tendered  at  a  par- 
ticular placCy  yet  a  tender  in  the  absence  of  the  person 
to  whom  it  ought  to  be  made,  and  without  notice  having 
been  given  to  him  of  the  time  when  the  tender  would  be 
made,  is  void  (c).  But  where  a  certain  place  and  day  is 
limited  for  the  tender,  the  persoa  to  whom  it  ia  to  be 
made  must  attend  at  his  peril  (rf).  Where  no  time  is 
limited,  notice  ought  to  be  giyen  to  the  person  by  whom 

the 

(6)  See  Arundel  i\  Phi]pot>  (c)  Lady  Burg's  case,  Mo.  6oa. 

3Cha.  Ca.  70, 108,  cited,  a  Vern,  {d)  Burrough's  case,  Dy.  354^ 

69 ;  Lock  v.  Norborne,  3  Mod.  a.  pi.  3a ;  and  see  3  Cha.  Ca. 

141*  67. 


OF  THK  COMPLIANCE  WITH  CONDITIONS.        263 

the  tender  is  to  be  received,  that  it  will  be  made  at  such 
a  time,  mid  he  should  be  required  to  be  there  to  receive, 
it ;  and  then,  if  at  the  time  appointed  a  tender  be  made, 
although  he  absent  himself,  it*  is  a  good  performance  of 
the  proviso  (e). 

But  although  the  tender  is  required  to  be  made  at  a 
given  place,  yet  it  seems  that  a  tender  at  any  other 
ptacCy  and  an  acceptance  of  it  by  the  person  to  whom 
it  is  to  be  made,  will  be  valid  even  at  law  (/ ),  unless 
the  tender  is  to  be  made  to  a  stranger,  and  not  to  a  privy 
to  the  deed ;  in  which  case  it  seems  that  the  strict  letter 
of  the  condition  must  be  complied  with  {g). 

Where  a  tender  is  required  to  be  made  to  a  man  or 
his  heirs,  if  he  die,  leaving  &n  infant  heir,  the  tender 
may  be  made  to  the  infant,  of  whatever  age  he  may  be. 
And  although  the  iafant  be  a  female,  and  the  wife  of 
the  deceased  be  ensient  at  her  husband's  death,  and 
should  aflterwards  be  delivered  of  a  son,  yet  that  will 
not  invalidate  the  prior  tender  to  the  daughter,  who  was 
heitf  pro  tempore.  Where  the  tender  is  required  to  be 
made  to  a  man  or  his  assigmy  and  the  estate  is  limited 
to  him  and  his  keir$y  the  heir  is  the  proper  person  to 
receive  the  tender.  These  three  points  appear  to  have 
been  decided  by  Allen's  case  in  Curia  TVardorum,  in 
the  1  ith  of  Jac.  !•  (h). 

Where  the  consent  of  any  person  is  required  to  the 

exeoition  of  the  power,  that,  like  every  other  condition, 

must  be  strictly  complied  with  (i). 

And 

{e)  8  Rep.  92  b.  (g)  See  3  Cha.  Ca.  68. 

(y*)  Thome  v,  Newman,  2  Cha.  X*)  Ley,  57. 

I^ep*  37;  and  sec  3  Cha.  Ca.  (t)  Simpson  v.  Hornsby,  Free, 

a.  68,  108.  Cha.  452  ;  vide  supra, 

S4 
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And  if  the  person  whose  consent  is  essential,  die 
before  the  execution  of  the  power,  and  without  having 
assented,  the  power  is  gone,  although  his  death  was  the 
act  of  Gfod  (k).  So  where  the  consent  of  several  per- 
sons is  required,  the  death  of  one  of  them  destroys 
the  power,  for  the  consent  of  the  survivors  will  not 
satisfy  the  words  of  the  power  (/).  But  the  intention 
of  the  parties  will  be  observed,  however  informally  it 
be  expressed.  Therefore,  where  a  power  of  revocation 
was  given  •  in  a  marriage-settlement  to  two  persons, 
with  the  consent  of  their  wives,  if  they  or  either  of 
them  were  then  living,  a  revocation,  with  the  consent 
of  the  surviving  wife,  was  held  sufficient,  although  the 
power  did  not  expressly  say  that  the  consent  of  the 
survivor  should  be  valid  (iw).  And  in  one  case,  where 
a  father  by  his  will  gave  a  power  of  jointuring  to  an 
improvident  son,  with  the  consent  of  his  trustees^  both 
of  whom  were  of  an  advanced  age,  the  court  appears 
to  have  been  of  opinion,  that  in  favour  of  the  intention 
the  consent  of  the  heirs  of  the  trustees  would  be  vaKd ; 
and  that  the  will  was  to  be  read  as  if  he  said  ^^  with 
the  consent  of  the  trustees  and  their  heirs;''  and  as 
the  persons  were  several,  and  the  consent  was  personal, 
they  thought  the  expression  would  be  equivalent  to 
saying  "  with  consent  of  both  while  they  live,  but 
when  one  die,  that  consent  shall  devolve  upon  his  heir ; 
the  heir  of  the  dead  trustee  shall  consent,  as  well  as  the 

surviving 

(f)  Danne  r.  Aiwas,  Dy.  219,  Alwaters  v.  Bird,    vide  supra, 

pi.  8 ;  and  see  Mansell  r.  Mansell,  ch.  3,  sect.  2. 

Wilm.  36,  (m)  Savil  t».   Stirling,   Shepv 

(  /)    Atwaters  v.   Birt,  Cro.  Touch.  526;  S.  C.  2  Ro.  178^ 

Eliz.  856 ;  S.  C.  Noy,  38,  nom.  nom.  Gardner  v.  Savill. 
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surviving  trustee:  one  may  abuse  the  power;  I  will 
supply  the  loss  of  one  by  his  heirs^  and  the  loss  of  both 
by  the  heirs  of  both  (w)."  It  was  not,  however,  neces- 
sary to  decide  either  of  these  points. 

In  Lord  Mordaunt  v. .  the  Earl  of  Peterborough  (o), 
the  Earl  had  a  power  of  revocation,  with  the  consent 
of  the  Countess,  in  writing.  She  was  a  party  to  the 
deed,  which  was  necessary  m  order  to  save  her  jointure, 
and  she  sealed  it ;  but  the  conveyance  was  not  said  to 
be  by  her  assent,  nor  was  any  mention  made  of  it  in 
any  other  clause ;  and  the  Court  conceived  this  not  to 
be  a  sufficient  revocation.  The  point,  however,  did  not 
call  for  a  decision ;  but  this  case  enforces  the  neces- 
sity of  stating  accurately  in  the  deed  executing  the 
power  the  compliance  with  every  circumstance  imposed 
on  the  execution  of  it. 

Where  a  person's  consent  is  required  to  the  execution 
of  a  power  he  cannot  delegate  the  confidence  reposed 
in  him.  This  was  one  of  the  points  in  the  '  case  of 
Hawkins  and  Kemp  (/>).  The  power  was  to  be  exe- 
cuted with  the  consent  of  several  persons.  One  of  these 
persons  being  abroad  gave  a  letter  of  attorney  to  the 
donee  of  the  power,  to  consent  to  his  own  revocation  of 
the  power.  And  this  part  of  the  case  was  abandoned, 
as  the  court  intimated  a  decided  opinion  against  it,  on 
the  ground,  that  it  would  operate  as  a  total  destruction 
of  the  check  intended  by  requiring  the  personal  appro- 
bation of  the  trustees. 

Where  trustees  had  power  in  a  marriage-settlementi 

with 

(n)  Mansell  v.  Manaell,  Willm.      1  Barn.  &  Aid.  608,  iupra* 
36 ;  and  see  Hewit  v.  Hewit,  (0)  3  Keb.  305. 

Ambl  508;  Towniend  v.Wilson,         (p)  3  East,  410. 
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with  the  consent  in  writing  of  the  wife,  to  raise  1500/. 
for  the  husband,  and  they  raised  the  money  without  a 
written  consult*  it  was  held,  that  a  subsequent  regular 
consent,  by  which  the  wife  declared  that  the  sale  was 
with  her  full  consent,  was  not  valid,  and  the  trustees 
were  compelled  to  refund  the  money  (^). 

It  appears  scarcdy  necessary  to  observe,  that  when  a 
trustee  is  authorized  to  consent  to  a  revocation  he  will 
not  be  guilty  oi  a  breach  of  trust  by  giving  his  con- 
sent accordingly,  unless  he  act  fraudulently  (r)  ;  nor  will 
a  court  of  equity  control  his  discretion.  Thus,  where 
in  a  maniage-setdement  it  was  provided,  that  if  the 
husband,  his  heirs,  executors,  or  administrators,  with  the 
approbajtion  and  good  Kking  of  two  trustees,  should 
settfe  lands  of  80  L  per  annum  to  the  same  uses,  then 
that  settlement  should  be  void  :  the  eldest  son  and  heir 
applied  to  the  trustees  to  consent  that  on  settlement  of 
an  estate  of  equal  value  die  former  should  be  void ; 
the  trustees  would  not  consmt ;  withcMit  which  the  re- 
vocation would  not  be  good  in  point  of  law  :  a  hill  was 
brought  to  compel  their  cona&Ay  and  Losd  Hardwicke 
held  that  it  could  not  be  done,  and  diat  a  bill  of  diat 
kind  against  trustees  who  had  a  discretionary  power  to 
consent  or  not  was  never  admitted  (s). 

We  may  close  these  observations  upon  consent  with 
the  case  of  Hutcheson  v.  Hammond  (/),  where  a  testa- 
trix gave  a  fund  to  Afos  life,  and  after  his  decease  to 
his  daughter,  and  willed,  that  if  she  nt  the  tife-time  of 
her  father  should  many  without  his  consent,  then  he 

should 

iq)  Bateman  v.  Davis,  3  Madd.         (s)    Brereton    v.    Brereton^ 

98.  %  a  Ves.  87,  cited. 

(r)  Reresby  v.  Newland,  2  P.  (Q  3  Bro.  C,  C.  12S. 

Wms.  93. 
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should  have  a  power  to  appoint  the  fund  to  whom  he 
pleased ;  the  daughter  married  in  her  father's  life- time, 
mth  his  otfnsenty  and  it  was  determined  that  by  this  one 
consent  the  power  was  wholly  gonei. 

We  have  still  to  consider  those  cases  where  the  con- 
ditions imposed,  although,  like  the  former,  not  relating 
to  the  instrument,  are  yet  in  many  respects  distinguish- 
able from  them.  I  allude  to  powers  to  be  exercised 
only  in  the  event  of  another  estate  proving  deficient  to 
answer  certain  charges,  or  another  estate  being  first 
settled  to  the  same  uses,  or  the  like.  And  as  these  con- 
ditions consist  not  merely  of  form,  but  are  of  the  very 
essence  of  the  gift  or  reservation,  they  perhaps  more 
than  any  other  require  a  strictly  literal  performance. 

Therefc»e,  where  a  power  was  given  to  trustees  to  sell 
for  the  purpose  of  raising  as  much  money  as  the  personal 
estate  should  prove  deficient  in  paying  debts,  k  was 
decided  by  Jones^  Croke,  and  Barkeley,  Justices,  that 
the  condition  was  a  precedent  condition,  and  that  the 
power  would  not  authorize  a  sele  unless  there  was  an 
actual  deficiency,  and  then  so  much  only  o(  the  estate 
could  be  sold  as  was  sufficient  for  the  payment  of  tibe 
debts,  and  consequently,  that  the  amount  of  tile  debts 
and  the  value  of  the  personal  estate  ought  to  be  shown> 
80  that  the  court  might  judge  whether  the  condition  was 
performed  or  not  (u).  Great  difficulty  frequently  arises 
in  practice  from  powers  like  this,  as  it  is  difficult  to 

satisfy 

(«)  Dike  V.  Ricks,  Cro.  Car.  Aston,  2  Cha.  Ca.  115,  221,  as 

335,  Wm.  Jones,  327  ;i  Ro.  Abr.  explained,    Treat.  Purch.    5th 

329,  pi.  9. 3  Vin.  Abr.  419,  pi.  9;  edit.  p.  379 ;  and  see  Bowman  v. 

and  see  Popiuun  v.  Hobert,   1  Mathews,  For.  Exch.  Rep.  163. 
Cha  Ca.  280 ;  and  Culpepper  r. 
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satisfy  a  purchaser  of  the  deficiency,  and  the  actual 
extent  of  it.  It  should  therefore,  in  these  cases  invariably 
be  provided,  that  the  power  shall  qmad  a  purchaser  be 
well  executed,  although  there  be  no  deficiency,  and  that 
he  shall  not  be  bound  to  inquire  into  or  ascertain  whether 
there  actually  be  any  deficiency  (a?). 

So  where  a  power  of  sale  was  given  to  trustees,  so  as 
that  (jf)  the  money  was  paid ,  to  them,  and  laid  out  in 
other  lands  to  the  like  uses,  it  was  held  that  the  power 
was  not  well  executed,  as  the  money  was  not  paid  to  the 
trustees,  and  laid  out  accordingly  (2).  The  court  con- 
sidered that  the  trustees  had  only  a  power  of  sale,  on 
condition  of  re-investing  the  money  in  the  purchase  of 
another  estate.  In  this  case,  however,  the  purchaser's 
agent  was  privy  to  a  fraudulent  disposition  of  the  pur- 
chase-money, and  knew  that  it  was  not  intended  to  lay 
out  the  purchase-money  according  to  the  proviso. 
Where  the  transaction  is  fair,  and  a  power  is  given  by 
the  settlement  to  the  trustees,  to  give  receipts  for  the 
purchase-money,  which  are  declared  to  be  discharges, 
it  seems  clear  that  the  purchaser  could  not  be  affected 
by  a  misapplication  of  the  money,  after  having  obtained 
a  proper  receipt  for  it  from  the  trustees.  The  opposite 
rule  would  in  effect  strike  this  clause  out  of  the  deed. 
The  point  was  accordingly  so  decided  in  the  late  case  of 
Roper  V.  Halifax  («). 

Again,  where  a  power  of  revocation  was  given  with 

the 

(x)  See  Treat.  Purch.  5tli  edit  Stanhope's    case,     Bac.    Law 

p.  379-  Tracts,  233. 

{y)  See  Lord  Chancellor  Ba-  (z)  Doe  v.  Martin,  4  T.  Rep. 

con's  argument  upon  iia  quod^  or  39. 

$0  thatf  m  powers.    Sir  John  (a)  Appendix,  No.  2*  MS. 


OF  THE   COMPLIANCE   WITH   CONDITIONS.      269 

l&e  consent  of  trustees,  so  that  at  or  before  the  revo- 
cation other  estates  were  assured  of  equal  or  better  value 
to  the  like  uses,  it  was  considered  clear,  that  if  an  equi- 
table estate  had  been  conveyed,  the  power  would  have 
been  bcully  executed  at  knVy  but  whether  in  equity  was 
doubted ;  and  it  was  also  thought  that  a  purchaser  of 
the  settled  estates  would  have  been  bound  to  have  shown 
the  value  of  the  substituted  estates  (fi). 

And  in  a  case  where  a  power  of  revocation  was  given, 
so  as  at  the  time  of  such  revocation  he  settled  other 
lands  free  from  incumbrances  of  as  good  or  better 
yearly  value.  Lord  Hardwicke  was  clearly  of  opinion 
that  the  power  of  revocation  was  not  well  executed,  as 
the  substituted  estate  was  not  of  equal  value,  and  was 
charged  with  an  incumbrance  (c). 

Tliese  cases  should  not  be  dismissed  without  an  obser- 
vation on  the  impolicy  of  the  settlements  upon  which 
they  arose ;  they  tend  only  to  expense  and  trouble  in 
practice,  as  a  purchaser  could  not  in  general  be  compelled 
to  complete  his  purchase  without  the  sanction  of  a  de- 
cree in  equity,  and  there  are  few  cases  in  which  he 
could  be  advised  to  accept  the  title  without  a  decree. 
It  would  be  much  better  wholly  to  omit  a  power  of  sale 
in  a  settlement  than  to  fetter  its  operation  by  requisitions 
like  these.  The  usual  power  of  sale  is  exactly  adapted 
to  effectuate  the  intention  of  the  parties :  the  trustees 
are  authorized,  with  the  proper  consents,  to  sell  the 
estate  absolutely,  and  are  directed  to  lay  out  the  money 
in  the  purchase  of  other  estates ;  but  this  is  not  made  a 
condition  affecting  the  execution  of  the  power,  but  on 

the 

(^)  Cox  V,  Chamberlain,  4  Yes.  Jun.  631 . 
(c)  Burgoigne  v.  Fox,  1  Atk.  575. 
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the  contrary  the  trustees  are  authorized  to  give  receipts 
to  the  purchaser,  which  it  is  declared  shall  exonerate 
him  from  seeing  to  the  application  of  the  money ;  and 
they  are  empowered  to  lay  out  the  money  at  interest^ 
until  invested  in  the  purchase  of  an  estate.  This  plan 
has  been  adopted  from  a  conviction  of  the  mischievous 
tendency  of  other  modes. 
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SECTION  IV. 

or    THE    TIME    AT  WHICH    A    POWER    MAY    BE 
EXECUTED,  AND  OF  PARTIAL  EXECUTIONS. 

It  comes  in  order  to  consider  at  what  time  powers 
may  be  executed,  and  in  what  cases  partial  and  repeated 
executions  may  be  made. 

And,  first,  it  may  be  remarked,  that  although  a 
power  is  given  generally,  yet  the  courts,  or  at'  least 
equity,  will  not  permit  it  to  be  exercised  before  the  time 
in  which  it  was  the  intention  of  the  parties  that  it  should 
be  executed.  Thus,  where  portions  for  younger  children 
were  to  be  raised  at  such  times  as  the  father  should 
direct,  and  he  having  a  dau^ter  fourteen  years  of  age, 
directed  the  trustees  to  raise  the  portion  immediately. 
the  daughter  died  under  age,  and  the  father  claimed 
her  portion  as  administrator ;  Lord  Thurlow  said,  ^'  The 
meaning  of  a  charge  for  children  is  that  it  shall  take 
place  when  it  shall  be  wanted.  It  is  contrary  to  die 
nature  of  such  a  charge  to  have  it  raised  before  that 
time.     And  although  the  power  is  in  this  case  to  raise  it 

when 
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wheD  the  parent  shall  think  proper,  yet  that  is  only  to 
enable  him  to  raise  it  in  his  own  life  if  it  should  be 
necessary.  It  would  have  been  very  proper  to  do  so  upon 
the  dau^t^'s  marriage,  or  for  several  other  purposes, 
but  this  is  against  the  nature  of  the  power"  And  the 
bill  was  dismissed  (a). 

If  a  power  be  given  to  a  person  to  make  a  lease,  &c. 
six  months,  or  any  other  given  time  before  his  death, 
the  power  may  be  executed  at  any  time,  although  it  be 
not  six  months  before  his  death,  but  a  month,  a  week, 
or  a  day,  for  the  duration  of  his  life  cannot  be 
known  (6). 

So  where  a  power  was  given  by  a  settlement  to  a 
married  woman,  in  case  of  the  death  of  her  husband  in  her 
iife-timey  to  charge  the  estate  with  a  sum  of  mon^,  and 
she  executed  the  power  in  the  life-time  of  her  husband, 
and  afterwards  survived  him ;  it  was  first  determined  by 
the  Court  of  King's  Bench,  and  then  by  the  Court  of 
Chancery,  that  the  power  was  well  executed  (c)«  This 
case  is  an  authority,  that  where  a  power  is  anthoriaed  to 
be  executed  in  a  contkigent  event,  it  may  be  executed 
before  tile  happening  of  the  contingency.  The  words  of 
the  power  seemed  to  make  the  happening  of  the  contin- 
gency a  precedent  condition.  It  runs  thus  :  that  if  the 
said  J.  S.  (the  husband)  shall  happen  to  die,  and  M 
(his  wife)  shall  him  survive,  and  there  shall  be  no  issue 

of 

(a)  Lord  Hinchinbroke  v.  Sey-  (c)  CounteM  of  SutberJand  v. 

mour,  1  Bro.  C.  C.  395 ;  and  see  Northmore,   1  Dick.  56,  S«  C.^ 

II  Ves.  Jan.  479,  S.  C.  cited  bj  3  Vin.  Abr.  427,  pi.  8,   nom. 

Lord  Eldon,  who  Mud  the  daugh*  Sdatcar  v.  Travell;   tee  Doe  v. 


ter  was  consumptiTe.  TomkiiiBon,   2  Mau.  and  Selw. 

(A)  Harris  v.  Graham,  2  Ro.     165. 
Abr.  247,  pi.  6. 
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of  the  marriage  living  at  the  death  of  M^  then  and  in 
such  case  it  shall  be  lawful  for  her,  at  any  time  or  times 
during  her  life,  by  any  deed,  &c.  to  charge  the  estate. 
Now  it  was  of  necessity  that  she  should  be  allowed  to 
execute  the  power  after  the  death  of  her  husband,  al- 
though there  was  issue,  but  no  such  necessity  existed 
during  his  life.  In  a  case  before  Lord  Thurlow  (rf), 
where  a  power  was  given  to  the  survivor  of  two  persons, 
and  they  executed  a  joint  appointment,  he  held  it  bad. 

Where,  previously  to  marriage,  an  agreement  is  made 
generally  that  the  woman  may  dispose  of  her  property, 
she  cannot  after  the  agreement,  and  before  the  marriage, 
make  a  binding  will,  unless  expressly  authorized  to  do 
so  (e). 

Sir  Edward  Coke  lays  it  down  as  clear,  that  where 
there  is  a  devise  to  A  for  life,  and  that  after  his  decease 
the  estate  shall  be  sold,  the  sale  cannot  be  made  during 
A^  life,  but  must  wait  till  his  decease.  Mr.  Hargrave 
justly  observes,  that  this  is  a  doubtful  point  upon  the 
authorities  (^f).  There  was  a  case  before  Lord  Hard- 
wicke  in  which  he  expressed  an  opinion  on  this  question, 
which  appears  to  have  been  overlooked.  I  allude  to 
Uvedale  v.  Uvedale  {g\  where  the  devise  was  to  the 
wife  for  life,  and  after  her  death  the  testator  willed  tliat 
the  same  should  be  sold;  and  Lord  Hardwicke  said,  that 
the  words  after  her  decease  were  not  put  in  to  postpone 

the 

{d)   Mac  Adam  v.  Logan,  (/)  See  note  (2)  to  Co.  Litt. 

3  Bro.  C.  C.  310,  vtiff  ^l^ra.  113  a. 

{e)  Hodsden  V.  Lloyd,  s  Bro.  {g)    3  Atk.   117;    and  see 

C.  C.    534;     Doe   V.   Staple,  Anonymous,    2  Leo.  220,   pU 

2  Term  Rep.  684.    The  marginal  276. 
abstract  of  the  case  in  Brown  is 
maccurate. 
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the  sale  (I).  However,  in  a  late  case  before  the  Court 
of  Exchequer  (in  which  I  have  reason  to  think  the  case  of 
Uvedale  and  Uvedale  was  cited),  where  the  devise  was 
to  ^  for  life,  and  after  her  decease  to  trustees  to  sell,  and 
pay  the  money  amongst  the  children  then  living,  the 
Court  held  that  a  sale  could  not  be  made  till  after  the 
wife's  decease  (A).  Where  the  parties  beneficially  en- 
titled are. adult,  and  the  fee  is  devised,  a  sale  may  of 
course  be  made  with  their  concurrence,  during  the  life 
of  the  tenant  for  life.  The  purchaser  would  obtain  the 
legal  estate,  and  the  cestuis  que  trust  would  be  bound 
by  the  sale.  But  even  if  the  parties  are  adult,  yet  where 
a  power  only  is  given  the  tide  cannot  be  accepted  unless 
the  person  in  whom  the  fee  is  vested  till  appointment 
will  convey  the  estate  to  the  purchaser ;  for  until  the 
death  of  the  tenant  for  life,  the  power,  according  to  the 
case  in  the  Exchequer,  does  not  arise,  and  consequently 
cannot. till  then  be  executed. 

In  a  recent  case,  a  mother  was  tenant  for  life,  with 
remainder  to  her  daughter  ih  tail.  In  pursuance  of  a 
decree,  on  the  dai^hter's  marriage  the  estates  were  to 
be  settled  \o  the  husband  for  life,  with  the  usual  remain- 
ders over,  with  powers  of  sale  and  exchange.  The  mother 
joined  in  the  recovery  and  settlement,  and  the  estates 
were  limited  to  her  for  lifcj  remainder  to  the  husband 
for  life,  with  remainders  over  according  to  the  decree ; 
and  a  power  of  sale  was  inserted  at  any  time  during  the 

lives 

(A)  Anon.  Excheq.  1806. 


(I)  But  the  estate  was  sold  under  the  widow's  bill  as  a  specialty 

creditor. 
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lives  of  the  husband  and  wife,  and  ifae  survivor,  wtth 
their,  his,  or  her  consent  The  estates  were  acdd  in  the 
life-time  of  the  mother ;  and  it  was  objected,  ihai  the 
power  could  not  be  executed  until  after  her  dealk ;  haA 
the  Master  of  the  Rolls  decreed  the  purcfaaeer  to  tak? 
the  title  (0* 

Sometimes  a  power  is  given  to  a  person  on  defaalt  .or 
failure  ctf  his  issue,  and  it  becomes  doubtful  at  what 
time  the  issue  nmst  fail  in  order  to  give  effect  to  the 
power,  la  Hoh-r.  Bnrleigh  (Af),  in  a  strict  settlement, 
a  power  was  given  to  the  wife  to  sell  die  efltale  if  ^ 
^ottld  survive  her  husband,  not  having  issue,  «r  with^ 
out  issue  qf  their  two  bodies.  The  husband  died,  leav- 
ing issue,  and  that  issue  died  without  leaving  issue  in 
the  life-time  of  the  wife :  and  It  was  determiaed,  that 
the  wife  mi^  sell  the  land ;  although  it  was  insisted, 
that  the  husband  leaving  issoe,  the  wife  did  not  survive 
her  husband,  not  having  issue,  or  without  issue,  and 
dierefore  the  power  never  took  effect. 

The  Lord  Chancellor  said,  that  there  was  no  <)coasloB 
in  dus  case  to  make  any  aitffidal  construction  of  the 
proviso,  for  that  the  words  lliereof  fell  in  naturally 
with  the  meaning  of  the  parties,  and  gave  her  a  power 
to  seU  when  the  issue  feiled ;  for  where  an  estate  is 
made  to  a  man  and  the  heirs  of  his  body,  and  if  he4ie 
witliout  issue,  or  without  heirs  of  his  body,  the  remain- 
der over,  this  is  a  good  limitation  wherever  the  issuio 
fiula;  though  in  that  case  if  he  leaves  issue  he  cannot 
properly  be  said  to  die  wiihottt  issue.  But  this  is  a 
much  stronger  case,  for  death  is  a  single  act,  and  to  be 

perforwed 

(0   Fry  V.  Fish,  Rolls,   5tb        (il)IVe.Chs,293,S*Ct 
August  i8ii,  MS.  •     651. 
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performed  but  once,  and  though  the  issue  dies  with** 
oat  issue,  a  year  after,  you  cannot  say  he  died  without 
issue,  because  he  actually  left  issue ;  and  yet  a  limita- 
tioii  over  in  sudb  a  case  is  good :  but  here,  surviving 
is  a  contintting  act,  and  she  survives  her  husband  as 
much  a  year  after  his  death  as  she  did  the  first  mo^ 
meoC;  and  therefore  if  the  issue  fails  during  her  life 
she  actually  survives  without  issue,  or  not  leaving  issue, 
because  the  issue  fails  during  her  survivorship,  which 
continues  after  the  fiulure  of  issue ;  and  this  is  the  jdain 
and  natural  meaning  of  the  words,  and  agrees  with  the 
intention  of  the  parties,  which  was  to  give  her  the  dis** 
posal  of  so  much  lands  in  case  the  issue  to  be  provided 
for  by  the  settlement  failed. 

In  a  more  recent  case,  where  the  estate  was  limited 
to  the  dbildien  of  the  marriage  in  fee,  and  in  default  of 
mch  issuCf  to  the  use  of  such  person  as  the  wife  should 
q>point ;  the  wife  executed  the  power,  and  left  a  son 
living  at  her  death;  and  it  was  decided  that  the  ap- 
pointment was  void  (/) ;  but  the  Court  appear  to  have 
thougjiit,  that  if  the  wife  had  survived  her  son  the  pow^ 
would  have  arose.  This  was  a  libend  construction  in 
&voar  of  the  power ;  for  it  is  settled,  that  issuCj  in  a  case 
like  that,  means  chiidy  and  therefore  it  might  be  thought 
that  the  birdi  of  a  child  at  once  prevented  the  power 
fiom  arising,  and  that  his  death  the  next  hour  would 
aot  revive  it 

It  frequently  happens,  that  powers  are  ^ven  to  parties . 
to  be  exerdsed  by  them  when  in  the  actual  possession 
<tf  die  estate.     In  some  cases  it  would  be  desirable  that 

the 

(i)  Doe  V.  Denny,  dted  in  ft  Wib.  sOTi  reported  in  Say.  295. 
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the  power  should  be  given  so  as  to  enable  the  party  ta 
execute  it,  although  his  remainder  has  not  fallen  inta 
possession,  and,  at  the  same  time,  so  as  not  to  accelerate 
the  charge  under  the  power  (m).  Sometimes  when  a 
person  in  remainder  has  been  desirous  to  execute  his 
power  as  if  in  possession,  it  has  been  attempted  to  put 
the  party  in  a  situation  to  do  so,  by  accelerating  the  pos- 
session of  his  estate.  Mr.  Butler  observes,  that,  in  one 
case,  it  is  clear  that  this  wiil  answer  the  object  intended ; 
that  is,  where  A  is  tenant  for  life,  with  the  immediate 
remainder  (without  any  limitation  to  trustees)  to  B  for 
life,  with  a  power  for  B  to  jointure  when  in  possession. 
Here,  if  A  surrenders  to  jB,  B  is  to  all  purposes  in  pos- 
session of  the  estate,  and,  therefore  in  a  situation  to 
exercise  his  powers.  But  he  adds,  that  where  there  is 
an  intermediate  estate  this  never  can  be  relied  on.  If  it 
is  expressed  in  the  deed,  as  it  generally  is,  that  it  shall 
be  lawful  for  the  party  to  exercise  the  power  when  in 
possession,  under  the  limitations,  and  there  is  a  limitation 
to  trustees  to  preserve  the  contingent  remainders,  the 
first  tenant  for  life  can  in  no  wise  put  the  second  tenant 
for  life  in  possession  of  the  estate  but  by  an  actual  con- 
veyance of  his  life-estate ;  consequently  the  party  will 
then  be  in  possession,  not  by  virtue  of  the  limitations 
of  the  deed,  but  by  the  act  of  the  first  tenant  for  life. 
For,  instead  of  being  tenant  in  possession  for  his  life  only, 
as  he  would  be  if  he  was  in  possession  under  the  limi- 
tations in  the  deed,  he  is  tenant  in  possession  for  the  life 
of  another  person,  with  a  remainder  for  his  own  life ; 
so  that  he  has  two  estates  which  are  perfectly  distinct, 

and 

(m)  See  note  to  Co.  Litt.  371  b.  i.  3. 
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and  under  the  limitations  of  the  settlement  he  is  only 
tenant  for  life  in  remainder.  Where  these  words,  there- 
fore, are  inserted,  it  seems  clear  that  the  party  is  not  in 
possession  within  the  words  or  meaning  of  the  deeds,  and 
consequently  not  in  a  situation  of  exercising  his  power. 
Where  these  words  are  not  inserted,  it  may  be  contended 
that  they  ought  to  be  implied  (n). 

Now,  there  seems  ground  to  contend,  that  even  where 
there  is  no  limitation  to  trustees  the  power  cannot  be 
duly  exercised.  The  question  is  not,  whether  in  strict- 
ness of  law  the  tenant  is  after  the  surrender  in  pos- 
session under  the  limitations,  which  he  clearly  is,  but, 
whether  the  testator  intended  that  the  power  should  be 
executed  in  the  given  event.  It  is,  in  truth,  a  simple 
fraud  on  the  remainder-man.  Suppose  A  to  be  temmt 
for  life,  remainder  to  B  for  life,  remainder  to  C,  with 
a  power  to  £  to  jointure  when  in  possession.  It  seems 
clear  that  the  testator  could  only  mean,  that  B  should 
exercise  his  power  on  the  death  of  A,  or  forfeiture  of 
his  estate,  that  is,  he  can  be  only  considered  to  have 
contemplated  the  determination  of  the  estate  by  the 
act  of  God  (death),  or  the  act  of  the  law  (forfeiture). 
But  if  A  surrender  to  J?,  who  exercises  his  power,  and 
then  B  die  in  the  life-time  of  Ay  the  estate  will  go  to 
the  remainder-man  charged  with  the  jointure ;  whereas, 
without  the  assistance  of  A^  the  estate  could  not  have 
been  charged  by  B  in  his  (A's)  life-time.  It  may  be 
said,  that  the  possession  of  C,  the  remainder-man,  is 
accelerated,  inasmuch  as  if  no  surrender  had  been  made, 
he  would  not  have  been  entitled  to  the  possession  till  the 

death 

(n)  Co.  Litt.  371  b.  note  (1)  s,  3. 
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death  of  A;  but  this  argument  leaves  the  testator's 
intenticHi  behind,  and  makes  it  a  mere  question  of  loss 
and  gain.  And  if  we  look  at  the  question  in  that  light, 
we  shall  find  that  surrenders  of  this  kind  are  made  for 
the  express  purpose  of  charging  .the  remaind«r«Bian's 
estate,  so  that  he  is  never  benefited  by  the  arrangement* 
A  lease  is  granted  previously  to  the  surrender,  in  <»rder  to 
secure  the  profits  to  the  tenant  for  life  who  surrenders. 
To  hold,  therefwe,  this  to  be  within  the  words  of  the 
wifi  or  settlement,  is  to  auth(Hrize  the  tenant  finr  life  in 
possession,  and  die  next  remainder-man,  to  commit  a 
fraud  on  the  other  remainder-m«i.  These  observations 
appear  to  apply  as  well  to  a  power  under  a  settlement  as 
to  a  power  under  a  will,  for  in  both  the  intention  of  the 
donor  of  the  power  is  equally  to  be  attended  to. 

Since  these  observations  were  written^  a  case  arose, 
where  an  estate  was  settled  to  a  father  for  life,  with  an 
immediate  remainder  to  his  son  for  life,  with  remainders 
over,  with  a  power  to  the  father  during  his  Ufe^  and  after 
Ms  decease,  to  the  son  during  his  life,  to  lease.  The 
father  conveyed  his  life-estate  to  the  son^  who  during 
his  father's  life-time  exercised  the  power  of  leasing ; 
and  the  Court  of  King's  Bench  held  the  lease  to  be 
void  (0), 


Powers  of  appointment  and  revocation  need  not  be 
executed  to  the  utmost  extent  at  once,  but  may  be 
executed  at  different  times  over  different  parts  of  the 
estate,  or   over  the  whole  estate,   but  not  to  the  fiiU 

extent 
(p)  Cqm  v.  DsjT,  13  Eftct,  118. 
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extent  of  the  power.  Digges's  case  {p)  is  an  authority, 
that  imder  a  powep  of  revocation  the  uses  of  part  of  the 
iaad  may  be  revoked  at  one  tim^  and  of  part  at  another, 
and  so  of  die  residue^  until  the  uses  of  all  the  luid  ave 
revoked.  So  wh^  a  man  Imi5  a  general  power  of  ap- 
pointmenty  he  may  execute  it  at  several  times,  and  ap- 
point an  estate  for  life  at  one  time,  and  the  fee  at  another 
time  (f).  And  the  same  of  a  powes  of  revocation  (r). 
So  powers  of  jointuring,  &c.  may  in  like  manner  be 
exeettted  at  different  times,  provided  that  the  party  do 
not  in  all  the  executions  exceed  the  limits  of  the  power  (^X 
In  a  ease  (/)  where  a  pow^  was  given  to  raise  such  sum 
or  safli&  of  mcmey,  not  exceedii^  aoo  /.  for  their  two 
das^iteid,  aa  A  and  his  wife  should  appoint,  the  Lord 
Chancellor  said,  it  was  insisted  to  be  a  power  to  appcMnt 
by  paseels^  at  different  times,  by  virtue  of  the  words  sum 
(JT  sums  of  money.  But  he  was  of  opinion  that  was  not 
the  construction ;  they  could  not  do  so.  It  was  a  dis- 
cretionary power,,  not  to  raise  by  parcels,  but  to  raise 
any  ^ven  sum,  not  exceeding  20o/. ;.  as  suppose  loo/^ 
or  150^,  and  if  they  jointiy  had  appointed  any  sum^^ 
the  survivor  could  not  add  to  or  alter  it. 

And  in  Simpson  v.  Paul  (t^),  where  a  sum  of  money 
was  setded  upon  the  children  of  the  intended  man^i^e^ 
in  sux:h  shares  as  the  husband  and  wife,  during  theiip 

joint 

{j^  1  Bep.  1-73 ;  and  iee  Sir        (s)  Hervey  v.  Hervejr,  i  Alfc. 
Lee*8  case,  1  And.  67,    561 ;  2^uch  v,  Woolston,  a  Burr. 


and  Co.  Litt.  237  a.  1136 ;  1  Blackst.  381 ;  and  see 

(q)  See  Bovey  v.  Smrth,  1  Vera.  Doe  v.  Milborne,  2  Term  Rep. 

B4.  7^1. 

(r)  See  Snape  v.  Turton,  Cro.  (0  Brown  v.  Nisbett,  1  Cox, 

C«.479?ttidBtdh>ek9.tbopiie^  13,  sedqu. 

Mo.  615.  (a>  ^  EdeS)  34* 
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joint  lives,  or  in  default  thereof,  the  survivor  of  them, 
should  appoint;  and  the  husband  and  wife,  upon  the 
marriage  of  a  daughter,  appointed  2,000/.  to  the  daughter, 
as  her  share  of  the  settled  sum.  Lord  Northington  held, 
that  the  wife,  who  survived  her  husband,  could  not  in- 
<:rease  the  share.  His  reasoning,  however,  is  not  satis- 
factory; the  power  in  the  survivor,  according  to  the 
general  opinion,  extends  over  the  whole  of  the  fund 
which  remains  unappointed.  It  was  admitted  that  the 
joint  appointment  did  not  prevent  a  further  joint  appoint^ 
ment. 

In  Sumpton  v.  Sir  Andrew  Jenner  (i*),  a  power  was 
given  to  a  feme  covert,  and  it  was  to  be  by  her  sale 
only  and  single  act  and  deed  sealed,  which  Maynard 
insisted  could  not  be  iterato ;  but  the  Court  resolved 
that  these  words  meant,  without  joining  of  the  husband 
only. 

These  are  cases  where  the  power  is  really  but  par- 
tially executed  by  the  first  appointment ;  but  a  power, 
although  exhausted  at  law,  may  be  but  partially  exe- 
cuted in  equity.  Thus,  if  a  man  having  a  general  power 
of  appointment,  or  of  revocation,  appoint  to  one  in  fee 
by  way  of  mortgage,  the  power  is  wholly  executed  at  law ; 
but  as  equity  considers  a  mortgage  merely  a  security  for 
the  debt,  in  equity  it  operates  as  a  partial  execution 
only  (y).  And  whatever  may  be  the  form  of  tlie  instru- 
ment, if  it  be  in  effect  simply  a  mortgage,  it  will  ope- 
rate merely  as  a  revocation  pro  tanto.  But  where  there 
is  not  only  a  mortgage,  but  an  ulterior  disposition  in- 
consistent with  the  former,  it  will  operate  even  in  equity 

as 
(x)  3  Keb.  261.  141, 182 ;  I^ufells  ^Lord  Corn- 

er) Perkins  v.  Walker,  1  Venu     wallis,  Free.  Cha.  232, 
97 ;  Thome  ».  Thorne,  1  Vern. 
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«s  a  total  appointmeDt  or  revocation,  unless  there  b9  a 
declaration  that  it  shall  be  an  appointment  or  revocation 
only  pro  tanto.  The  case  of  Fitzgerald  and  Faucon- 
berge  {£)  does  not  go  farther  than  this.  There,  under  a 
general  power  of  revocation,  William  Fowler  conveyed 
the  fee  to  trustees  to  raise  and  pay  debts.  And  after 
payment  thereof,  that  they  should  pay  the  overplus,  and 
re-convey  the  estates  unsold,  to  him,  or  to  such  persons, 
&c.  as  he  should,  by  any  deed  or  writing  under  his  hand 
and  seal,  attested  by  two  or  more  credible  witnesses, 
appoint.  And  by  a  deed  of  even  date,  he  reserved 
power  to  revoke  the  conveyance.  It  was  determined, 
that  the  former  settlement  was  wholly  revoked.  The 
Court  admitted  the  authority  of  the  cases  before  cited  as 
to  mortgages ;  but  they  determined,  that  Mr.  Fowler's 
intention  was  to  do  an  act  inconsistent  with  the  former 
settlement,  and  to  put  the  estate  into  a  new  channel. 
Indeed,  the  mode  of  directing  the  disposition  of  the 
residue,  but  more  especially  the  power  of  revocation 
reserved,  strongly  indicated  an  intention  wholly  to  revoke 
the  old  settlement.  The  principle  must  be  the  same  as 
is  applied  to  revocations  of  devises  by  mortgages,  &c. 
And  it  is  clear,  that  a  mere  conveyance  to  a  trustee, in 
fee,  in  trust  to  sell,  and  pay  debts,  with  the  ultimate  trust 
for  the  settlor,  is,  like  a  mortgage,  only  a  revocation 
pro  tanto  of  a  prior  will  {a).  But  where  the  equity  pf 
redemption  or  residuary  interest  is  settled  differently,  or 
a  different  power  of  disposition  is  reserved  over  it,  even 
equity  will  hold  the  mortgage  or  conveyance  a  total  re- 
vocation. Upon  the  same  principles  the  cases  of  Per- 
kins 
.'       ■  .  ..  ^ 

(s)  Fitzg.  ao7«  3  Freem.  117;  Ogle  v.  Cooke, 

(ii)  Lady  Vernon  v.   Jones*     3  Bro.  C,  C«  593,  cited. 
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kins  suet  WalW,  and  Fitzgerald  and  Fauconberge,  majr 
wett  stand  togeAer.  Nor  doe»  it  appear  to  be  material 
in  these  cases,  whether  the  mortgage  is  made  to  die  per* 
SOD  seised  of  the  estate  subjeet  t^  the  power  of  revocatbiiy 
or  to  a  stnmger  (^). 

(f)  Tlkonie  0.  Thorne,  i  Vera.  5  Ves.  jiin*  6516,  which  oTer- 
iffs ;  see  Peach  o.  FhiUips,  ruled  Harkness  v.  Bayley,  Free. 
9  Did.  538 ;  VtBxtet  v.  Dyer,     Cha.  514. 


SECTION    V. 

WHAT  AMOUNTS  TO  THE  EXECUTION  OF  A  POWER 
WHERE  THE  DONEE  HAS  NOT  AN  INTEREST  IN  THE 
ESTATE,   AND  THE  POWER  IS  NOT  REFERRED  TO. 

WH£RE  a  man  has  a  power  to.Bmit  uses,  and  no 
power  to  convey  the  femd,  if  he  convey  or  devise  fiie 
fend  genetaDy,  and  the  drcomstances  reqtrned  to  the 
execcrtion  of  the  power  ad  to  subscription,  witne^ses^^  ftc. 
are  observed,  the  conveyance  or  dievise  shall  enure  as 
It  Innifatbn  of  the  use,  because  otherwise  it  would  be 
vofd  (a). 

Sa  if  a  man  havmg  several  powers^  but  no  estatts 
actually  vested  in  him,  make  a  generaF  disposition^  which 
ean  only  take  effect  as  an  execution  of  at  least  on^of  Ae 
powers,   it  shaff  be  deemed  an  execution  of  all  die 

powers 

(a)  Sir  Edward  ClereV  case,  S.  C.  affirmed  iq>on  error ;  Cro. 

<r  Rep«  17  b.;  S.  C.  Mo.  476^  Eliz.  877;  Cro.  Jac.  31 ;  fitus- 

mmkWenMWrVfdmleril^ ^7i  sej's  case,  dtetf,  &;  ancFsee 

Boni.  Fteker  V.  Sir  Edward  Ctere,  fs  Mod.  4^. 
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powers  {b} ;  or  if  a  particttlax  disposition  be  made  it 
will  be  deemed  to  be  in  exercise  of  such  of  the  powers 
as  authorize  the  act  (c).  The  like  constniction  will  be 
made  where  the  instrument  is  expressed  to  be  in  pursu- 
ance of  bis  power  generallyi  without  referring  to  one  in 
particular  (d). 

On  the  same  principle  it  is,  that  where  a  man  has  m 
power  of  revocation,  and  does  an  act  which  eto  operate 
oaly  as  an  exercise  of  it,  and  fdl  incident  drcumstances 
prescribed  by  the  proviso  are  observed,  the  act  shaU 
accordingly  be  deemed  an  execution  of  the  power, 
although  no  reference  whatever  is  made  to  il,  and  diere 
is  not  any  express  Bonification  of  the  intent  to  detamine 
and  disannul  the  estates  whidi  wfll  be  defeated  by  the 
execution  of  ik(e);  fuiatwn  refert  anqms  mtentionem 
suam  declareL  verbis^  an  rebus  ipsisj  vdfactis. 

And  altboug)i  the  revocation  is  required  to  be  made 
in  express  wards^  yet  an  instromenA  disposing  of  the 
estate  to  different  uses,  althoa^  not  referring  to  the 
power^i  or  expressly  declaring  an  intention  to  revoke,  wfll 
operate  as  a  revocation  (J^  (I).     This  decision  appeaia 

to 

(i)  Countess  of  Roscommon  Snape  v.  Turtony  Cro.  Car.  47s ; 

9w  PralWy  4  Bra  P.  C.  593.  Deg-  v.  Dfeg,  2  P.  Yfms.  405, 

{$yWktffSiM 9.  Fauconbergey  Sti.  Cha.  Ca.  44 ;  Fftzgerald  v. 

fits.  907.  Fkaconbergcfy  Fltzg.  107 ;  Ros- 

fdy  IMU  VkUdri,  Al.  il.  oomrnon^.  Fowke,  4  Bro.  P.  C. 

{e)  Strop«n»  case,   10  Refn  5S3;  and  see  George  v.  Lousleyi 

143b;  2  Ro.  Abr.  96»(C)pl.  i;  8  East^  13. 


as  it  ia  said  accofdifl^,  ftllap.     §95;  and  sees  Cha.  Oiugi. 
&4#bs  8saliiecsaeii»lfo.735; 

(I>Mr«  FamUf  Pow.  p^  115,  say%  Hm  this  poial  bappaaed  abt 

to 
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to  be  founded  upon  solid  principles,  for  the  words  of 
the  instrument  which  operate  the  revocation  are  express 
words,  and  do  by  law  amount  in  themselves  to  a 
revocation. 

But  although  a  man  may  execute  a  power  without 
reciting  or  taking  the  slightest  notice  of  it,  yet  it  is 
necessarv  that  he  should  mention  the  estate  or  interest 
which  he  disposes  of :  he  must  do  such  an  act  as  shows 
that  he  has  in  view  the  thing  of  which  he  had  a  power  to 
dispose  {g). 

This  question  mostly  arises  upon  wills.  It  is  firmly 
settled,  that  a  mere  general  devise,  however  unlimited 
in  terms,  will  not  comprehend  the  subject  pf  the  power 
unless  it  refer  to  the  subject,  or  to  the  power  itself,  or 
generally  to  any  power  vested  in  the  testator  (A)  (II),  or 

unless 

(g)  See  1  Atk.  560 ;   3  Bro.  (A)  Moulton  p.  Hutchinson,  1 

C.  C.  303 ;   3  Ves.  Jun.  301 ;  Atk.  558 ;  ex  parte  Caswall,  1 

LowBon  v.  Lowson,  3  Bro.  C.  C  Atk.  559 ;  Andrews  v.  Emmott, 

373 ;  M*Leroth  v.  Bacon,  5  Ves.  3  Bro.  C.  C.  397  (I) ;  Buckland  r. 

Jun.  159;  Dillon  o.  Dillon,    1  Barton,  3  H.  Blackst.  136;  Blake 

Ball  and  Beatj,  77.  v. 


to  be  material,  as  the  event  of  thb  case  would  have  been  the  same 
whether  the  revocation  had  been  good  or  not.  The  case,  however, 
appears  to  have  depended  on  this  point  solely.  There  was  a  term  of 
five  years  which  the  jury  found  had  expired.  Perhaps  Mr.  P.  was 
led  to  think  that  this  referred  to  a  fine  levied,  and  that  a  title  was 
gained  by  non-claim. 

(I)  In  Standen  v.  Standen,  LordRosslyn  endeavoured  to  refer  the 
decision  in  Andrews  and  Emmott  to  the  particular  circumstances  of 
the  case,  but  it  appears  to  have  been  decided  on  a  broad  general 
principle. 

(II)  In  th^  case   of  Churchill  v.  Dibben,   it   appears  by  Che 

Registens 


L 
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unless  some  part  of  the  will  would  otherwise  be  in- 
operative, as,  if  the  subject  of  the  power  be  real  estate, 
and  the  donee  make  a  general  devise  of  all  his  real  and 
personal  estates,  and  has  no  real  estate,  there  the  estate 
subjected  to  his  appointment  will  pass(i).  But  slight 
circumstances  will  not  amount  to  a  sufficient  indication 
of  the  intention  :  where  the  power  is  given  to  the  hus- 
band 


T.  Bunbury,  1  Vcs.  Jun.  525 ; 
Hales  r.  Margerum,  3  Ves.  Jun. 
999 ;  Langham  r.  Nenny,  3  Ves. 
JuD.  467 ;  Crofl  V.  Slee,  4  Ves. 
Jun.  60 ;  Nannock  v.  Horton,  7 
Ves.  Jun.  598 ;  Bennet  r.  Abur- 
row,  8  Ves.  Jun.  609;  Bradby  r. 
Westcott,  13  Ves.  Jun.  445 ;  Doe 
V.  Bird,  1 1  East,  49 ;  Lowes  v. 
Hackward,  18  Ves.  Jun.  168. 


(t)  Standen  v.  Standen,  2  Ves. 
Jun.  589,  affirmed  in  Dom.  Proc. 
nom.  Standen  v.  Macnab,  6  Bro. 
P.  C.  by  Toml.  193  (I) ;  see  Deg 
V.  Earl  of  Macclesfield,  Sel.  Cha. 
Ca.  44  ;  Morgan  v.  Surman, 
1  Taunt.  289;  Wallop  v.  Lord 
Portsmouth,  App.  No.  8,  MS. 
Jones  V.  Curry,  1  Swan.  66; 
1  Wils.  Ch.  Rep.  124. 


Registers  l>ook,  that  in  a  settlement,  a  term  of  500  years  was  created 
upon  trust  to  raise  1,000/.  and  pay  the  same  as  Elizabeth  Brown, 
the  intended  wife,  should  by  deed  or  will  appoint,  and  in  default 
thereof  to  be  paid  to  her  executors  or  administrators.  By  her 
will  she  gave  some  estates  which  she  had  power  to  dispose  of  to 
different  persons,  and  afler  giving  some  pecuniary  legacies,  she 
gave  "  all  the  res^  of  her  goods,  chattels,  estates,  and  estate  what- 
soever, undisposed  of,"  unto  Ay  his  heirs,  executors,  administrators, 
and  assigns.  It  was  declared  by  the  decree,  that  as  to  this  sum  of 
1,000/.  the  said  testatrix  having  made  no  particular  appomtment 
thereof,  the  same  will  belong  to  the  defendant,  her  executor. 
Reg.  Lib.  A.  17539  fol.  252 ;  and  see  Tempest  v,  Sabine,  App.  No.  7. 
MS. 

(I)  Lord  Rosslyn's  argument  in  this  casey  as  to  the  power  being 
tantamount  to  an  actual  interest,  was  not  oalled  for,  and  has  not 
been  acted  upon  in  subsequent  cases.    See  Bradley  v.  Westcott 
23  Ves.  Jun.  445 ;  and  see  8  Term  Rep.  122. 
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band  after  the  death  of  his  wife,  and  he  makes  a  general 
disposition  to  take  effect  after  his  wife's  death,  that 
will  not  of  itself  be  deemed  evidence  of  his  intention 
to  execute  the  power  (k) ;  if  the  subject  of  the  power 
be  three  per  cent,  consols,  and  the  testator  give  some 
three  per  cent  consols  as  pecuniary  legficies,  the  stock 
subject  to  the  power  will  no^  on  that  ground  alone, 
pass  (/) :  the  instrument  being  executed  in  the  manner 
required  by  the  power  goes  for  nothing  (m) ;  nor  can  the 
court  act  on  the  fact  of  there  not  being  sufficient  to  pay 
legacies  ^ven  by  the  will  without  the  property  over 
wfaidi  the  testator  had  a  power  of  disposition  (n) ;  nor 
is  it  material  that  the  precise  sum  over  which  the  power 
rides  is  given,  and  there  is  no  other  fund  (o).  This  is 
the  strongest  instance  of  the  rule  that  can  be  put; 
Parol  evidence  cannot  be  received  of  the  testator's 
intention  to  exercise  his  power  (p). 

If  an  estate  be  settled  to  uses  with  a  povv^r  of  revo- 
cation, and  afterwards  another  estate  be  devised  to  the 
uses  declared  by  the  settlement  of  the  settled  estates : 
an  execution  of  the  power  of  revocation  in  the  settle- 
ment will  not  affect  the  devise  by  reference  of  the  estate 
in  the  will  (g). 

So 

(k)  Andrews  v.  Emmott,  d  66;i  Wils.  Ch.  Rep.  S4,andiee 

Bra  C.  C.  S97  ;  Besnet  €•  Abur-  Foi))esv.Ball,3M^r.437,whi€li 

wmr^nUiKfk  sdhrectly  oontraiy  toJonetand 

<l>  Naoliock  v^  Horton,  ubi  Tooker. 

np.  (p)  Mouton  v.  Hutchinioiiy 

(m)  Andrews  v.  Enunott,  3  1  Atk.  58 ;  Standen  v.  Standeoi 

Bf».  C.  C.  807*  s  Yes.  Jim.  sSg, 

^)  a.  C.  (f  >  Per  Lord  EMon,  in  Joam 

(»)  Jones  V.  Tiickei^  s  Mer.  &  WiUdiMon,  Lino,  im  Hd^ 

533>  iee  Jones  v.  Cuny,  1  Swan,  asd  Jane  iSis*  MS. 
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So,  where  a  man  having  sefveral  powers  refiers  to  some, 
€utid  executes  them  formally,  that  is  an  argument  against 
any  other  power  being  execnted  by  genend  compiehen'- 
sive  words  in  the  same  instniment(r).  And  it  has  been 
determined,  that  a  devise  of  lands,  not  nam  in  setilanent^ 
win  not  pass  lands  settled  with  a  power  of  revocation  (s)y 
because  the  estate  is  property  iBinder  settlement,  thou^ 
subject  to  be  revoked. 

In  e  late  case,  where  >y  fine  the  wife's  estate  was 
conveyed  to  such  uses,  intents  and  purposes  as  she 
should  apppiot  hj  any  deed  under  her  hand  and  seal, 
properly  witnessed,  whether  covert  or  sole,  she  joined 
with  her  husband  in  a  bond  and  warrant  of  attorney  to 
secure  a  debt,  and  separate  judgments  were  accordingly 
efitered  up  against  them.  The  question  was,  whether 
the  power  was  executed.  Lord  Redesdale  said,  that  it 
h  not  necessary  that  the  instrument  to  operate  under  tlie 
power  should  recite  the  power,  or  refi^  to  it  in  any 
manner  in  ^  execution  of  it ;  but  if  a  person  having 
such  a  power  does  «m  act  with  all  the  solemnities  .re- 
(]uired,  and  which  can  ]iave  no  effect  but  by  Tiitue  of 
the  power,  the  act  is  taken  to  be  done  in  execution  of 
&e  power.  Suppose  the  demand  here  made  had  been 
made,  not  by  the  executors  of  Dillon  the  husband,  but 
by  the  creditor :  suppose  the  question  to  have  arisen 
between  the  creditors  and  Mrs.  Dillon,  she  still  living ; 
tbe  question  mig^t  thus  be  put  to  her;  ^*  Did  yim»  Mrs. 
Dflkm,  jchi  in  executing  this  bend  as  a  security  to  a 
creditor  for  this  sum  of  money?** — ^  Yes." — •'  For 

what 

^  Attom^-Genera]  v.  Vigor,        (i)  Litton  9.  ftfkbmd,  4  Yem. 
8  Tes.  Jim.  356 ;  teeManadrell     631. 
9.  Maundrelly  10  Ves.  Jun.  346. 
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what  purpose  did  you  execute  it  ? "  There'  could  be  no 
purpose  suggested  but  the  purpose  of  securing  the  debt 
by  charging  the  estate.  She  had  a  power  of  charging 
the  estate  by  deed  under  seal,  and  here  is  a  dee«^  under 
seal  executed  by  her,  and  purporting  to  bind  her  as  far  as 
she  could  be  bound.  Is  not  that  an  instrument  executed 
by  her  according  to  her  power  of  charging  ?  (<)  (I). 

It  was,  however,  unnecessary  to  decide  the  point,  nor 
could  the  instruments,  it  should  seem,  be  deemed  a  good 
execution  of  the  power.  It  would  charge  any  separate 
property,  and  so  far  it  would  answer  the  purpose  in- 
tended ;  if  she  had  no  such  property,  it  would  of.coui*se 
be  inoperative ;  but  that  is  not  a  sufficient  reason  why 
it  should  be  deemed  an  execution  of  the  power:  the 
question  in  these  cases  is,  whether  such  an  intention 
appears  that  the  instrument  should  operate  as  an  execu- 
tion of  the  power  as  a  judge  can  act  upon,  not  whether 
it  would  be  desirable  that  the  creditor  should  have  a 
security  on  the  subject  of  the  power.  If  the  power  was 
executed  in  the  above  case,  it  would  not  be  a  greater 
stretch  to  hold  that  a  bond  by  an  insolvent,  on  his  death- 
bed, executed  by  accident,  according  to  a  power  which 
was  vested  in  him,  operated  as  an  execution  of  the 

power, 
(f)  Dillon  V.  Grace,  s  Scho.  ^nd  Lef.  456. 


(t)  Read  Peacock  v.  Monk,  2  Yes.  190 :  the  bond  did  not,  as  was 
•uppofed,  operate  as  an  execution  of  a  regular  power  of  appointment, 
but  merely  bound  her  separate  estate,  she  being,  as  to  that,  a  feme 
sole.  Heatley  v.  Thomas,  15  Yes.  Jun.  596,  is  a  case  of  the  same 
description.  The  settlement  was  held  to  be  generally  to  the  wife's 
separate  use:  see  1  Yes.  and  Bea.  las,  133.  In  Bulpin  v.  Clarke, 
17  Yes.  Jun.  365,  which  is  a  strong  case,  the  property  was  in  eftct 
settled  to  the  wife's  separate  use. 
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•power,  because  otherwise  it  could  not  have  any  opera- 
tiobr  All  the  cases  appear  to  be  against  the  inclination 
of  th^  court  in  the  case,  under  consideration ;  although, 
*  indeed  j'lLord  Clare  is  reported  to  have  thought  that  a 
judgment  confessed  by  a  person  having  power  to  charge 
the  lands  with  money  he  might  have  occasion  to  borrow, 
was  an  execution  thereof!  (w). 

However,  where  a  man  makes  a  voluntary  settlement, 
and  reserves  a  power  to  himself,  it  will,  it  seems,  be 
construed  liberally,  and  the  courts  will  be  anxious  to 
seize  on  any  words  which  may  be  deemed  an  execu- 
tion of  the  power.  Thus,  in  the  case  of  Maddison 
H).  Andrew  (x)^  in  a  voluntary  settlement,  the  grantor 
limited  a  term  to  trustees,  with  power  to  charge  i,ooD/. 
The  settlor  made  his  will,  and  charged  all  his  real  and 
personal  estate  with  his  debts  and  legacies.  Lord 
Hardwicke  held  that  the  power  was  executed,  as  it  was 
to  be  construed,  liberally.  And,  as  to  the  execution  of  it, 
the  donee  had  used  the  word  charge^  which  was  the 
word  in  the  power,  i  and  it  was  only  a  shadow  of  a  dif- 
ference that  he  had  charged  all  his  estate,  whereas  this 
was  before  settled  to  uses,  for  these  powers  to  the  owner 
were  to  be  considered  as  part  of  the  property  (y).  It 
should  be  observed,  that  this  case  has  never  been  ad- 
verted to  in  the  subsequent  cases.  It  appeard  to  draw  a 
distinction  as  to  the  nature  of  the  power  which  it  would 
be  difficult  to  support ;  the  argument  as  to  the  words 
**  his  estate, "  would  apply  with  equal  force  to  every 

residuary 

(«)  O'Hara  v.  Browne,  2  Ball         {x)  1  Ves.  61. 
and  Beatty,  41,  cited.  {y)  Lib.  Reg.  B.  1747,  foLii^. 

u 
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residuary  disposition  ;  a  construction  which  Lord  Hard- 
wicke  himself  expressly  over-ruled  (z).  But  the  case 
seems  to  depend  upon  its  own  particular  circumstances. 
By  the  Registrar's  book  it  appears  that  the  power  was 
"  by  deed  or  writing  to  limi  any  part  of  tjje  premises 
for  raising  any  sum  of  money  in  his  life-time,  not  exceed- 
ing 4000  /. ;  or  in  case  such  sum  should  not  be  raised  in 
his  life-time,  and  he  should  die  unmarried,  without  issue, 
then  he  should  have  power  by  will  to  charge  any  part  of 
the  premises  with  the  payment  of  any  sum  or  sums  of 
money  not  exceeding  1000/.  to  any  person  or  persons  as 
he  should  appoint. "  He  was  tenant  for  life  under  the 
settlement.  The  variation  in  the  phraseology  of  the 
power  was  certainly  remarkable  (a). 

The  case  of  Probert  v.  Morgan,  as  it  is  reported  in 
Atkins,  also  seems  an  authority  that  a  power  to  charge 
a  sum  of  money  on  an  estate  is  well  executed  by  a  gene- 
ral charge  in  a  will  of  a  sum  of  money  on  the  testator's 
es.tates.  But  it  appears  by  the  Registrar's  book  that  the 
question  did  not  arise  in  that  case.  A  term  was  limited 
to  trustees,  to  raise  2000  /.  and  pay  it  as  Probert  should 
direct ;  and  his  three  sisters  afterwards  became  entitled 
to  the  reversion  in  fee  of  the  estate  in  equal  thirds, 
which  reversion  was  formerly  vested  in  Probert  himself. 
Probert  by  his  will  charged  all  his  real  estate  with 
1,000  /.  "to  be  paid  by  his  three  sisters  out  of  their  re- 
spective  shares  of  his  estate.'  This,  therefore,  was  a 
direct  reference  to  the  fund  subject  to  the  power,  and 
it  was  impossible  to  doubt  that  the  power  was  duly 
executed  {b). 

In 

(z)  Ex  parte  Caswall,  1  Atk.     (a)  Lib.  Reg.  B.  i747,fol.  XI9. 
SS9>  (fi)  Reg.  Lib.  B.  1738,  foL  310. 
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In  a  late  case,  at  the  Rolls  (c)y  where  it  was  contended 
that  a  general  bequest  by  Mr.  Cadogan  included  pro- 
perty over  which  he  had  only  a  power,  and  consequently 
defeated  a  gift  in  the  settlement  to  Lord  Cadogan  in 
default  of  appointment,  it  was  admitted  in  the  argument 
that  in  general  a  sweeping  disposition,  however  un- 
limited in  terms,  would  not  include  property  over 
which  the  testator  had  merely  a  power,  unless  an  in- 
tention to  execute  the  power  could  be  inferred  from  the 
wilL  But  it  was  said  that  great  Judges  had  disapproved 
of  that  rule.  Lord  Alvanley,  in  Langham  v.  Nenny  (d), 
wished  that  the  rule  had  been  otherwise ;  and  that  it  had 
been  held  that  a  general  disposition  would  operate  as  an 
execution  of  the  power ;  and  in  Nannock  v.  Horton  (e). 
Lord  Eldon  said,  that  he  was  not  sure  that  the  rule  as 
DOW  established  did  not  defeat  the  intention  nine,  times 
out  of  ten.  In  favour  of  the  rule,  it  had  been  said  that 
to  overturn  it  would  be  to  destroy  the  distinction  betwe^i 
power  and  pi-opa-ty.  That  was  denied.  The  marked 
and  cmly  material  distinction  between  power  and  pro- 
perty is,  that  in  case  of  absolute  property,  although  the 
party  make  no  disposition  of  it,  yet  it  will  descend  to 
his  representatives ;  whereas  a  person  must  actually  exe- 
cute his  power,  or  the  fund  will  go  to  the  person  to 
whom  it  is  given  in  default  of  appointment  But  why 
should  not  the  same  words  operate  as  an  execution  of 
the  power  which  would  pass  the  absolute  interest? 
Where  is  the  distinction  as  to  the  purposes  of  dispo- 
sition 

(«)  .Sloane  v.  Cadogan,  App.  (J)  3  Ves.  Jun.  467, 
No.  34,  to  Tr^t.  pf  Purch.  5th  (^)  7  Ves,  Jua.  ^1. 
edit. 
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sition  between  a  general  power  like  this  and  the  absolute 
interest  ?  If  the  solemnities  required  by  the  power  are 
adhered  to,  it  would  startle  a  man  of  common  sense, 
not  versed  in  legal  subtleties,  to  understand  so  refined 
a  distinction.  As  therefore  the  rule  stood  upon  no  prin- 
ciple, and  had  been  regretted  by  great  Judges,  the  court 
would  be  anxious  to  distinguish  cases,  and  not  to  con-> 
sider  every  case  within  this  general  rule.  Now  there 
was  not  a  single  case  in  the  books  which  governed  the 
present.  It  was  a  peculiarly  strong  case.  The  gift  to  the 
Earl  in  default  of  appointment  was  without  consideration^ 
and  the  parties  had  a  power  of  revocation.  The  per- 
sons who  prepared  the  settlement  did  not  understand 
the  distinction  between  power  and  property.  They  gave 
the  money  to  such  persons  as  Mr.  C.  should  appoint, 
and  in  default  of  appointment  to  him  and  his  assigns. 
There  the  power  was  merely  nugatory ;  it  was  not  larger 
than  the  gift,  nor  different  from  it  in  effect ;  besides,  the 
property  moved  from  Mr.  Cadogan ;  the  settlement  as  to 
the  Earl  was  merely  voluntary ;  and  the  power  was  part 
of  Mr.  Cadogan's  old  dominion,  and  consequently  the 
execution  of  it  must  receive  a  favourable  interpretation. 
In  this  respect  it  was  said  that  all  the  cases  were  dis- 
tinguishable :  Moulton  v.  Hutchinson  (/*),  Andrews  %7. 
Emmott  (gf),  Buckland  v.  Barton  (A),  Croft  v.  Slee  (i), 
Nannock  v.  Horton  (A*),  and  Bradley  v.  Westcott  (/), 
were  all  cases  where  the  power  was  given  by  one  person 
to  another,  and  could  not  be  compared  to  the  present, 
where  the  power  was  reserved  by  the  party  over  his  own 

property. 

(y)  1  Atk.  558,  (1)  4  Ves.  Jun.  60. 

(g)  3  Bro.  C.  C.  297.  (k)  7  Vcs.  Jun.  391. 

(A)  2  H.  Blackst.  136.  (/)  13  Yes.  Jua.  445. 
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property.  There  were  two  cases,  it  was  admitted,  where 
nearly  the  same  circumstances  did  occur,  £x  parte  Cas- 
well (wi),  Bennet  v.  Aburrow  (w).  But  the  first  case 
came  on  merely  upon  a  petition,  and  Lord  Hardwicke 
said,  he  would  not  say  what  his  opinion  would  be,  if  it 
came  on  upon  bill  and  answer.  Besides,  Lord  Hard- 
wicke over-ruled  this  case  by  a  later  determination.  In 
the  last  case  the  property  in  default  of  appointment  was 
given  to  the  next  of  kin,  which  might  be  thought  to 
distinguish  it  from  the  present.  But  if  there  was  no 
authority  against  the  plaintiff,  there  were  two  very  con- 
siderable cases  in  her  favour.  The  first  was  Maddison 
w.  Andrew  (o).  There  a  man  made  a  settlement,  reserv- 
ing to  himself  power  to  charge,  limit,  or  appoint,  the 
estate,  with  any  sum  not  exceeding  1,000/.  By  his  will, 
without  making  the  slightest  reference  to  his  power, 
he  gave  some  legacies,  and  then  charged  all  his  estate 
with  the  payment  of  his  debts  and  legacies.  Lord  Hard- 
wicke held,  that  the  power  was  part  of  the  old  owner- 
ship, and  that  it  was  but  a  shadow  of  difference  that  he 
had  charged  all  his  estate,  whereas  that  was  before 
settled  to  uses,  for  these  powers  to  the  owjier  were  to  be 
considered  as  part  of  the  property.  Now  this  was  pre- 
cisely the  present  case;  and  to  decree  against  the  plain- 
tiff, the  Court,  it  was  strongly  insisted,  must  over-rule 
Lord  Hardwick's  decision.  The  other  case  was  Stan- 
den  H).  Standen.  It  was  impossible  to  read  that  case 
without  seeing  that  Lord  Rosslyn  would  have  decided 
it  on  the  ground  of  the  power  being  equivalent  to  the 
ownership,  even  if  the  circumstance  had  not  occurred 

to 

(m)  1  Atk.599.  (o)  1  Vei.  57. 

(n)  8  Yes.  Jun.  609. 

U3 


294    O^  THE  EXECUTION  OF  A  POWER  WHERE  THE 

to  which  the  decision  was  generally  referred,  that  the 
testatrix  had  no  real  estate  except  what  was  Subject  to 
the  power ;  and  yet  in  that  case  the  power  was  a  gift 
by  a  will  from  a  husband  to  his  wife,  and  was  not  a  part 
of  the  donee's  old  dominion. 

On  the  other  hand,  it  was  argued,  that  to  hold  the 
will  to  be  an  execution  of  the  power  would  be  to  over- 
rule all  the  cases  on  residuary  bequests.  The  case  of 
Maddison  v.  Andrew  decided  nothing  more  than  that 
w*here  a  man  had  a  general  power  of  appointment  the 
fund  should  be  subject  to  his  debts,  which  had  been 
long  the  law  of  that  court ;  but  the  Master  of  the  Rolls 
observed,  that  there,  as  in  the  case  before  him,  the 
estate  was  settled  subject  to  the  power;  at  any  rate  then, 
it  was  said,  that  case  was  not  now  an  authority. 

The  Master  of  the  Rolls  held  that  the  will  did  not 
amount  to  an  execution  of  the  power.  The  circum- 
stance of  the  attestation  had  been  held  not  to  be  material, 
and  it  was  now  settled  that  a  general  disposition  would 
not  inclutte  property  over  which  the  party  had  only  a 
power,  unless  an  intention  appear. 


SECTION  VI. 


WtlAT   AMOUNTS   TO   THE   EXECUTION   OF   A   POWER 
WHERE   THE    DONEE    HAS   AN    INTEREST   IN    THE 

ESTATE. 

The  questions  on  this  head  arise  either  where  the  estate 
is  conveyed  generally,  or  where  the  use  is  appointed 

under 
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under  the  power,  and  also  the  estate  is  conveyed  by 
force  of  the  interest.  First,  it  is  well  settled,  that  where  a 
man  has  both  a  power  and  an  interest,  and  does  an  act 
generally  as  owner  of  the  land,  without  reference  to  his 
power,  the  land  shall  pass  by  virtue  of  his  ownership. 
He  has  an  estate  grantable  in  him,  and  also  a  power  to 
limit  a  use ;  and  when  he  grants  the  land  itself,  with- 
out  any  reference  to  his  authority,  it  implies  his  intent 
to  grant  an  estate  as  owner  of  the  land,  and  not  to  limit 
a  use  in  pursuance  of  his  power.  Nor,  according  to 
one  of  the  points  resolved  in  Sir  Edward  Clere's  case  (a), 
is  it  an  objection  to  this  construction  that  all  the  land 
cannot  pass  unless  the  instrument  be  construed  as  a 
limitation  of  the  use  ?  At  that  time  tenures  in  capite 
prevailed,  and  only  two  thirds  of  land  holden  by  that 
tenure  could  be  devised.  The  Judges  resolved,  that  if  a 
man  conveyed  the  land  to  such  uses  as  he  should  ap- 
point by  will,  the  use  resulted  to  him,  and  he  was  seised 
in  fee  in  the  mean  time  (b)  :  and,  that  if  he  devised  the 
land  generally  his  will  should  not  operate  as  an  ap* 
pointment,  but  as  a  devise  of  his  interest,  and  conse- 
quently the  devise  would  be  good  for  two  parts  only, 
and  void  for  the  third ;  for,  as  owner  of  the  land,  he 
could  not  dispose  of  more,  and  his  devise  should  be  of 
as  much  validity  as  the  will  of  every  other  owner  having 
land  held  in  capite  (c). 

This  question,  however,   cannot  arise  in  the  same 
shape  at  the  present  day,  as  the  ancient  incidents  to 

tenures 

(a)  6  Co.  17;  and  see  Brown  (c)  See  Parker  r.  Kett,   12 

p.  Taylor,  Cro.  Car.  38.  Mod.  469 ;  WagstaflFr.  Wagstaff, 

(h)  See  Brand's  case,  Ley,  39.     a  P.  Wins.  258,  2d  point. 
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tenures  in  capite^  so  little  consistent  with  the  commercial* 
polity  of  the  present  age,  have  been  long  abolished. 
But  it  may  occur  in  this  way, — an  estate  may  be  settled 
to  such  uses  as  a  man  shall  appoint,  and  in  default  of  ap- 
pointment as  to  part  to  himself,  and  as  to  the  residue  to 
strangers,  and  then  he  may  make  a  general  disposition. 
And,  notwithstanding  Sir  Edward's  Clere's  case,  gn  in- 
tent apparent  upon  the  face  of  the  instrument  to  dispose 
of  idll  the  estate  would  be  deemed  a  sufficient  reference 
to  the  power  to  make  the  instrument  operate  as  an  exe- 
cution of  it,  inasmuch  as  the  words  of  the  instrument 
codd  not  otherwise  be  satisfied.  In  the  case  of  Thom- 
linson  v.  Dighton  (<f).  Lord  C.  J.  Parker  observed,  that 
in  Sir  Edward  Clere's  case  it  was  rcfsolved,  there,  where 
according  to  the  way  the  parties  intended  the  conveyance 
would  have  no  effect  at  all,  that  there  it  should  pass 
another  way;  but  where,  should  the  estate  pass  the 
way  the  parties  intended,  the  conveyance  would  have 
some  effect,  though  not  all  that  was  intended  by  the 
parties,  there  it  should  pass  no  other  way  than  the 
parties  designed.  But  this  point  has  since  been  carried 
much  farther,  as  that,  where  it  would  have  some-  effect, 
but  not  all  intended  by  die  parties,  there,  to  the  end 
that  the  main  design  of  the  parties  may  be  observed,  the 
estate  shall  pass  iq  another  way  than  the  parties  intended. 
For  example :  Suppose  a  woman  seised  of  an  estate  for 
life,  with  a  power  to  make  a  lease  for  three  lives,  or 
twenty-one  years ;  she  marries ;  and  then  she  and  her 
'  husband  join  in  making  the  lease,  and  the  husband  and 
wife  b6th  die  before  the  lease  is  expired  ;  here,  though 

the 

{d)  See  to  Mod^  36 ;  and  Blake  v,  Mamell,  2  Ball  and  Beatty,  35. 
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the  husband  in  right  of  his  wife,  and  she  in  her  own,  are 
possessed  of  an  estate  for  life,  and  therefore  can,  as 
owners,  make  a  lease,  and  there  appears  no  intention  of 
the  parties  (imagining  perhaps  that  they  should  have 
outlived  the  lease)  that  this  lease  should  be  made  by 
virtue  of  the  power,  yet  because  the  lease,  supposing  it 
made  by  them  as  owners,  cannot  have  all  the  effect  the 
parties  intended,  (for  some  it  would  have,  viz.  it  would 
be  a  good  lease  during  the  lives  of  the  husband  and  wife,) 
yet  because  it  cannot  have  all  it  shall  be  esteemed  made 
by  virtue  of  the  power. 

In  the  case  of  King  and  Melling  rather  a  curious 
point  arose. — A  man  was  devisee  under  a  will  with  a 
power  to  jointure.  He  suffered  a  recovery  to  the  use  of 
himself  in  fee,  and  afterwards  covenanted  to  stand  seised 
to  the  use  of  his  wife,  for  her  jointure.  The  Judges  were 
divided  whether  the  devisee  took  for  life  or  in  tail,  but 
they  held,  that  supposing  the  power  not  barred  by  the 
recovery  (which  they  thought  it  was),  yet  the  covenant 
would  not  operate  as  an  execution  of  it;  for  bs  the 
devisee  had  got  a  new  fee,  though  it  were  defeasible  by 
him  in  remainder,  yet  the  covenant  to  stand  seised 
should  enure  thereupon,  and  the  use  should  arise  out  of 
the  fee :  he  was  seised  in  fee,  and  the  jointure  was  made 
without  any  reference  to  his  power  (e). 

But  where  the  disposition,  however  general  it  may 
be,  will  be  absolutely  void  if  it  do  not  enure  as  an  exe* 
cation  of  the  power,  effect  will  be  given  to  it  by  that 
construction.  This  was  the  paint  decided  in  Sir  Edward 
Clere's  case.  There  Harwood  the  settler  had  by  an  act 
in  his  life-time  disposed  of  two  parts  of  the  land ;  over 

the 

(f)  1  Ventr.  914,  3S5. 
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the  Other  part  he  had  a  general  power  of  appointment 
by  willy  with  remainder  in  default  of  appointment  to 
himself  in  fee,  and  he  devised  this  portion  generally. 
Now  the  land  being  holden  in  capite  he  could  not  devise 
this  third  as  owner  of  the  land,  and  therefore  it  was 
solemnly  decided  that  the  will  ought  to  operate  as  an 
execution  of  the  power.  Upon  the  principle  of  this  de- 
cision, it  should  seem,  that  if  a  man  having  a  general 
power  of  appointment,  with  a  limitation  to  himself  in 
fee,  in  default  of  appointment  were  to  convey  the  estate 
generally  by  an  instrument  not  adapted  to  pass  his  in- 
terest (a^  a  bargain  and  sale  unenroUed,  or  a  release  to 
a  stranger  without  a  previous  lease  for  a  year),  and 
which  would  be  totally  inoperative  as  a  conveyance  of 
the  interest,  the  instrument  would  be  held  to  operate 
as  an  execution  of  the  power,  although  the  authority 
should  not  be  referred  to  either  expressly  or  by  impli- 
cation. 

On  the  above  principle  it  is,  that  where  a  man  has 
both  a  power  and  an  interest,  and  he  creates  an  estate 
which  will  not  have  an  effectual  continuance  in  point  of 
time  if  it  be  fed  out  of  his  interest,  it  shall  take  effect 
by  force  of  the  power  (/).-  As,  where  a  tenant  for  life, 
with  power  of  leasing,  grants  a  lease  for  a  term  abso- 
lute, without  referring  to  or  mentioning  his  power,  the 
lease,  if  it  be  supplied  out  of  his  interest,  would  expire 
with  his  life,  and  it  shall  therefore  operate  as  an  exe* 
cution  of  the  power  (g^).  So  where  a  tenant  for  life^ 
with  a  power  to  borrow  a  sum  of  money,  granted  a 

rent- 
ed) See  Roger's  case,  cited     1  Ventr.  378. 
by  Hale,  Chief  Justice,  1  Ventr         {g)  Campbell  v.  Leach,  Ambl. 
338 ;  Earl  of  Leicester's  case^     740;  and  see  10  Mod.  36. 
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rent-charge  generally,  as  a  fund  for  payment  of  the 
debt,  it  was  deemed  an  execution  of  the  power,  and  not  a 
grant  out  of  his  interest ;  because  it  might  not  be  effected 
duridg  the  life  of  the  grantor  (A).  But  if  a  lease  com- 
prise fee-simple  estates,  as  well  as  estates  subject  to  the 
power,  it  seems  a  nice  question,  whether  the  deed  shall 
enure  by  fractions,  so  as  to  be  a  lease  out  of  the  interest 
as  to  the  fee-simple  lands,  and  an  appointment  as  to  the 
rest  (1). 

It  is  intention  then  that  in  these  cases  governs :  there- 
fore where  it  can  be  inferred  that  the  power  was  not 
meant  to  be  exercised,  the  court  cannot  consider  it  as 
executed  (A:).  Thus,  if  a  man  having  several  powers 
over  different  estates,  and  also  interests  in  them,  should 
recite  the  power  over  one  estate,  and  execute  it  in  a 
formal  manner,  and  then  recite,  not  that  he  has  a  power 
to  appoint  the  other  estate,  but  that  he  is  seised  in  fee  of 
it,  and  accordingly  convey  his  interest  in  it  by  lease  and 
release,  the  latter  estate  would  be  held  to  pass  out  of  his 
interest,  and  not  by  force  of  his  power,  simply  on  the 
apparent  intention  not  to  execute  the  power  (/). 

In  a  recent  case,  where  a  man  and  woman  under  a 
settlement  made  after  their  marriage,  had  a  joint  power 
of  appointment,  it  appeared  that  they  were  not  legally 
married,  and  thereupon  they  agreed  that  the  settlement 
was  void,  and  the  woman,  whose  estate  it  was,  made  a 

new 

(]k)  Blake  v.  Mamell,  2  Ball  (t)  See  Mauadrell  v.  Maun- 

mud  Beatty,  35.  drell,  7  Ves.  Jan.  567;  10  Ves. 

(f)  See  Bibell  v.  Dringhouse,  Jun.  246;  see  6  East,  105, 106; 

Mo.  645.                                   '  and  see  Adney  v*  Field,  Ainbl. 

(k)  See  Brookman  v.  Hales,  654. 
s  Yes.  and  Bea.  45. 
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defeated  by  the  happening  of  a  contingent  event  subse- 
quently to  the  will  (r),  the  devisor  s  interest  at  the  time 
of  the  will,  although  contingent  and  not  v^ted,  shall 
come  in  aid  of  his  disposition ;  for  in  a  will  there  are  no 
particular  words  required  to  pass  the  estate ;  but  any 
words  that  shew  the  intention  of  the  testator  are  suffi- 
cient ;  and  although  only  the  power  is  expressed  to  be 
exercised,  yet  the  words  plainly  manifest  that  the  testator 
intended  that  the  devisee  should  have  the  estate  {s). 

But  here  it  may  be  observed,  that  where  a  man  has 
a  power  to  charge  estates,  which  power  he  afterwards 
discharges,  and  a  similar  power  is  reserved  to  him  over 
other  estates,  if  the  first  power  is  executed  by  will 
before  the  raising  of  the  second  power,  the  will  cannot 
be  deemed  an  execution  of  the  second  power,  although 
it  be  re-published  subsequently  to  tihe  creation  of  that 
power,  for  the  will  speaks  only  of  the  first  power,  which 
was  as  much  gone  as  if  it  had  never  existed  (t).  And 
it  seems  ^doubtful  whether  the  second  power  would  have 
been  executed  if  it  had  even  embraced  the  same  estate 
as  the  first  power. 

A  fine  levied  of  an  estate  by  a  testator  after  having 
devised  it,  revokes  bis  will ;  and  it  has  been  determined, 
that  aldioug^  the  uses  of  the  fine  are  declared  (o  be 

as 


(r)  Cross  V.  Hudson,  3  Bro. 
C.  C.  30 ;  and  «ee  Sa^e  *o^ 
Blackett,  1  P.  Wms.  777 ;  Mose. 
%6j  cited. 

(s)  Dobbins  v.  Bowman,  iM 
$upra ;  and  see  Habergfiam  v. 
Vifioeat,  a  Yes.  Jua.  204. 

(Jt)  Holmes  v.  CPghiUj  7  Vec^ 
Jun.  499,  12  Yes,  Jun.  206;  see 


Lane  v.  Wilkins,  10  East  441  ; 
Hamikon  e.  &ojse,  s  Scho.  and 
Lef.  315;  Cadogan  v.8k)aae,  Ap« 
No.  24  to  Treat  Purch.  5th  edit. 
Fox  V.  Gregg,  Duchy  Court  of 
Lancaster,  1814,  App.  No.  9. 
and  Powell  v.  Loxdale,  3  Baror 
&  Aid.  2^1. 
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as  the  testator  shall  by  deed  or  will  appoint,  yet  the 
prior  will  cannot  stand  (u).  The  point  was  not  agitated 
whether  the  prior  will  might  not  operate  as  a  declaration 
of  the  uses  of  the  fine.  This  would  have  got  rid  of  the 
difficulty  of  the  will  operating  as  a  devise  after  the 
fine.  Hussey's  case  (:r)  decided  that  a  feoffment  after  a 
will,  to  the  use  of  such  persons,  and  for  such  estates,  as 
the  testator  had  declared  by  his  will,  bearing  date,  &c. 
was  a  revocation  of  the  will,  and  yet  that  the  revoked 
will  was  sufficient  to  declare  the  uses  of  the  feofiboient. 
The  decisions  on  surrenders  of  copyholds,  to  such  uses 
as  the  surrenderor  shaU  appoint  by  will,  may  be  con- 
sidered to  render  Doe  v.  Dilnot  not  easily  distinguish- 
able from  Hussey's  case  (y).  It  is  not  denied  that  the 
will  was  revoked.  The  question  is,  whether  the  reveled 
will  would  not  operate  as  a  good  declaration  of  the  uses 
of  the  fine. 

And  here  we  may  notice  a  recent  case,  where  a  man 
having  children  by  a  first  marriage  made  his  will,  and 
then  upon  his  second  marriage  settled  his  personal 
estate  on  himself  for  life,  then  to  raise  i  oo  /.  for  his  wife, 
and  then  to  apply  the  personalty  as  he  by  deed  or  will 
should  appoint,  and  in  default  thereof  unto  his  issue ; 
it  was  determined)  upon  the  apparent  intention,  that  the 
prior  will  was  wholly  revoked  (z). 


II.  We  now  come  to  the  cases  where  not  only  the  use 
is  appointed  under  the  powCT,  but  also  the  estate  is  con- 
veyed by  force  of  the  interest     The  rule  appears  to  be, 

that 

(tt)   Doe  V.  Dilnot,    2  New  1  Term  Rep.  435.  n, 
R«p.  400.  {z)  Leigh  V.  Norbury,  13  Vei. 

(«)  Mo.  789.  jun.  340. 
iy)    See    Spring    v.    Piles, 
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that  the  instrument  shall  be  construed  either  an  appoint^^ 
ment,  or  a  release,  as  will  best  effect  the  intention  of  the 
parties.  This  is  established  by  the  case  of  Cox  and 
Chamberlain  {a).  A  man  having  a  general  power  of 
appointment,  with  a  limitation  in  default  of  appointment 
to  himself  in  fee,  by  lease  and  release,  in  pursuance  of  all 
powers  in  him  vested,  didgrant,  bargain,  sell,  alien,  remise, 
release  and  confirm,  limit,  declare,  and  appoint,  the  estate 
to  trustees  to  uses.  If  the  deed  operated  as  a  conveyance 
of  his  interest,  then  the  title  was  good ;  but  if  it  operated 
as  an  appointment,  the  legal  estate  vested  in  the  trustees ; 
the  intended  uses  were  mere  trust-estates,  and  the  title 
was,  under  the  circumstances,  bad.  Lord  Alvanley 
held,  that  the  instrument  operated  as  a  conveyance  of 
the  interest.  He  said  it  would  be  monstrous  to  hold, 
that  where  there  is  a  power  and  an  interest,  and  the  act 
being  equivocal,  it  is  doubtful  whether  he  acted  under 
the  one  or  the  other,  the  court  should  adopt  that  which 
would  defeat  the  instrument  He  therefore  considered 
the  words  of  the  appointment  as  nugatory. 

It  must  be  admitted,  that  in  this  case  Lord  Alvanley 
considered  the  act  as  more  properly  a  release  than  an 
appointment ;  and  it  does  not,  therefore,  directly  decide, 
that  where  there  is  (as  is  usual)  ^rst  a  formal  appoint* 
ment,  and  then  a  release,  the  instrument  shall,  in  favour 
of  the  intention,  be  held  to  operate  simply  as  a  release. 
On  the  one  hand  it  may  be  said,  that  the  instrument 
cannot  operate  but  as  an  appointment  and  release ;  and, 
therefore,  the  courts  may  well  give  it  that  operation 
which  will  effect  and  not  destroy  the  intention  of  the 
parties.  And  this  is  clearly  the  better  opinion.  But, 
on  the  other  hand,  it  may  be  insisted,  that  where  the 

power 

(a)  4  Vcs.  jun,  631. 
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power  is  formally  exercised,  the  release  is  thrown  in 
merely  by  way  of  further  assurance,  and  that  too  great 
a  latitude  of  construction  will  only  lead  to  carelessness 
in  practice. 

The  great  difficulty  in  the  cases  under  discussion  is  to 
discover  what  if  the  intention  of  the  parties,  a  question 
upon  which  the  most  enlightened  minds  must  frequently 
difier.  Thus,  the  late  case  of  Roach  and  Wadham  (i), 
appears  to  be  in  opposition  to  the  case  of  Cox  and 
Chamberlain,  although  in  both  cases  the  court  professed 
to  go  upon  intention. 

The  case  is  shortly  this :  An  estate  was  conveyed  to 
one  Coates,  his  heirs  and  assigns,  to  hold  unto  the  said 
Coates,  his  heirs  and  assigns,  to  the  use  of  such  person 
or  persons,  for  such  estates,  &c.  as  Watts  the  purchaser 
should  by  any  deed  or  deeds,  writing  or  M'ritings,  under 
his  hand  and  seal,  to  be  by  him  duly  made  and  executed 
in  the  presence  of,  and  attested  by,  two  or  more  credi- 
ble witnesses ;  or  by  his  will,  &c.  limit,  direct,  or  ap- 
point, give  or  devise  the  same.  In  default  of  such 
direction,  &c.  to  the  use  of  Watts,  his  heirs  and  assigns, 
for  ever.  By  this  deed  a  perpetual  rent  was  reserved  to 
the  vendors,  and  Watts  covenanted  with  the  vendors  for 
payment  of  it.  Afterwards,  by  indentures  of  lease  and 
release,  Coates  (by  direction  of  Watts)  did  (according 
to  his  estate  and  .interest)  bargain,  sell,  and  release, 
and  Watts  did  grant,  bargain,  sell,  alien,  release,  ratify, 
and  confirm;  and  also  limit,  direct,  and  appoint  the 
estate  in  question,  and  all  his  estate,  right,  Sec.  therein, 
unto  Wadham  and  Stevens  (purchasers  of  the  estate), 
and  Powell  a  trustee  to  bar  dower,  to  hold  unto  Wad- 
ham, 

(fi)  6  East,  389. 
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ham,  Stevens,  and  Powell,  their  heirs  and  assigns,  to 
the  use  of  Wadham,  Stevens,  and  Powell,  and  the  heirs 
and  assigns  of  Wadham  and  Stevens  for  ever,  as  tenants 
in  common,  in  trust,  as  to  the  estate  of  Powell,  for 
Wadham  and  Stevens,  their  heirs  and  assigns,  as  tenants 
in  common,  subject  to  the  perpetual  rent.  And  cove- 
nants were  inserted  from  Wadham  and  Stevens  to  M^atts, 
to  pay  the  rent,  and  indemnify  him  from  it,  but  Wadham 
did  not  execute  the  deeds. 

The  question  was,  whether  the  estate  conveyed  to 
Wadham  and  Stevens,  and  their  trustee,  was  derived 
out  of  the  interest  of  Watts,  so  as  to  make  them  liable 
in  an  action  of  covenant  for  the  rent  as  his  assignees,  or 
whether  the  estate  took  effect  under  his  power,  in  which 
case  it  was  admitted  they  were  not  bound  by  the  co- 
venants entered  into  by  Watts.  It  was  contended 
by  the  counsel,  that  the  power  was  merged  in  the  fee; 
but  that  position  was  abandoned  upon  its  being  stated 
that  the  judgment  at  the  Rolls  in  the  case  of  Maundrell 
V.  Maundrell  was  reversed  (c).  The  single  point  then 
was,  whether  the  instruments  operated  as  an  execution 
of  the  power,  or  a  conveyance  of  the  interest.  And  it 
was  determined,  that  they  operated  as  an  exercise  of 
the  power,  and  consequently  that  the  purchasers  from 
Watts  were  not  liable  to  an  action  of  covenant  for  non- 
payment  of  the  perpetual  rent.  The  Court  said,  "  It 
ought  to  appear  very  clearly  from  the  deeds,  that  the 
conveyance,  or  the  covenants  therein,  could  not  take 
effect  unless  it  operated  as  a  conveyance  out  of  the  in- 
terest, and  not  by  way  of  appointment,  in  order  to  induce 
the  court  to  determine^  that  where  the  trustee  to  uses  in 

a  conveyance 

(f)  Vide  suprOf  Chap.  I.  sect.  5,  VI. 
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a  conveyance  releases  to  a  purchaser  it  shall  not  operate 
€is  an  appointment.  Had  it  been  the  intention  of  the 
{>arties  that  the  estate  which  Wadham  was  to  take  should 
be  derived  out  of  the  interest  which  Watts  had,  it  would 
have  been  wholly  unnecessary  that  Coates  should  have 
been  a  party  to  the  deed,  his  being  made  a  party  to  it 
shotrs  that  something  was  to  be  t^ken  by  way  of  ap- 
pointment ;  and  if  any  thing,  there  is  nothing  from 
whence  there  can  be  collected  an  intention  that  less  than 
the  whole  should  pass  by  those  means,  the  reason  for 
which  is  obvious,  as  it  might  prevent  such  objections 
ta  the  title  as  might  be  made  if  it  were  derived  imme- 
diately from  Watts." 

It  had,  as  we  have  seen,  been  already  settled  by  Lord 
Alvanley,  in  Cox  «?.  Chamberlain,  that  where  a  person 
has  both  a  power  and  an  interest,  and  the  instrument  is 
iMlapted  to  convey  the  interest,  and  the  intention  of  the 
parties  will  be  best  effected  by  that  construction,  such 
a  construction  shall  prevail,  although  words  of  appoint- 
ment are  used.  This  decree  of  Lord  Alvanley  has  ever 
dince  been  deemed  an  authority,  and  been  acted  upon 
in  practice.  The  principal  argument  in  Roach  v.  Wad- 
ham  was,  that  Coates,  the  trustee,  as  he  was  termed, 
joined  in  the  conveyance.  But  it  should  seem  that  Coates 
had  no  interest  whatever  in  the  estate  in  question.  He 
was  a  mere  conduit-pipe,  a  releasee  to  uses,  in  v^'hom 
not  even  Lord  Chief  Justice  Dyer's  scintilla  (which 
Chief  Baron  Periam,  in  Chudleigh's  case,  likened  to 
Sir  Thomas  More'-s  Utopia)  remained  an  instant.  The 
concurrence  of  Coates,  therefore,  was  perfectly  nugatory, 
and  only  evinced  the  unskilfiilness  of  the  person  who 
prepared  the  deed.    If,  indeed,  Coates  had  actually  had 

X  2  any 
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any  estate,  his  concurrence  under  the  circumstances  of 
this  case  must  have  afforded  decisive  evidence  that 
Watts  did  not  intend  to  exercise  his  power.  If  the  case 
be  divested  of  this  circumstance,  the  question  depends 
solely  on  the  intention  of  the  parties.  It  might  be  urged, 
that  the  intention  of  the  parties  required  the  instruments 
to  operate  as  a  conveyance  of  Watts's  interest,  were  it 
only  to  make  the  purchasers  liable  to  an  action  of  cove- 
nant as  assignees  of  Watts,  for  the  recovery  of  the  rent. 
Such  a  construction  would  have  enabled,  and  cer- 
tainly have  induced,  the  persons  entitled  to  the  rent  to 
bring  their  action  against  the  actual  terre-tenant,  and 
not  against  the  original  covenantor,  which  would  have 
prevented  the  circuitous  remedy  that  the  decision  will 
compel  the  parties  to  resort  to.  This  construction,  it 
might  be  said,  was  imperiously  called  for  in  this  case, 
inasmuch  as  Wadham  had  not  executed  the  deeds,  and 
consequently  was  not  bound  by  cmenant  to  indemnify 
Watts  against  the  rent.  It  might  also  be  insisted,  that 
the  conveyance  being  by  lease  and  release,  was  strong 
evidence  of  the  intention  of  the  parties,  as  the  lease  for 
a  year  was  unnecessary  if  Watts  intended  to  exercise 
his  power.  Where  a  man  has  both  a  power  and  an  in- 
terest, and  it  is  intended  to  exercise  the  power,  and  also 
convey  the  interest,  the  appointment  is  almost  invariably 
made  by  a  distinct  witnessing  part,  which  precedes  the 
release.  The  deviation  from  the  usual  form  in  the  pre- 
sent case  is  evidence  that  it  was  not  the  primary  intention 
of  the  parties  to  exercise  the  power. 

To  the  foregoing  reasons  another  may  be  added,  which 
seems  more  conclusive.  By  the  conveyance  it  is  evident 
that  the  parties  wished  to  prevent  a  right  of  dower  from 

attaching 
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attaching  in  their  wives,  and  at  the  same  time  to  keep 
the  inheritance  in  themselves.  This  intention  would 
have  been  effected  by  construing  the  instruments  as  a 
conveyance  of  Watts's  interest,  and  appears  to  have  been 
defeated  by  the  construction  adopted.  For  as  the  deeds 
were  holden  to  operate  as  an  execution  of  the  power ^  the 
habendum  to  the  purchasers  and  their  trustees  vested  the 
fee  in  them,  and  t/ie  subsequent  limitation  to  the  pur- 
chasers and  the  trustees ,  and  the  heirs  and  assigns  of  the 
purchasers  J  was  void  at  law,  as  a  use  upon  a  use,  and  was 
good  only  as  a  trust  in  equity. 

Where  a  person  having  a  particular  estate  and  also  a 
power,  makes  a  disposition  containing  words  both  of 
appointment  and  conveyance,  yet  it  shall  not  operate  as 
an  appointment  and  also  as  a  conveyance  against  the 
intention  of  the  party  executing  the  instrument  Thus, 
in  Langley  v.  Brown  (d),  under  a  settlement  previously 
to  an  intended  marriage,  the  estate  was  limited  to  the 
intended  wife  for  life,  then  to  her  in  tail,  remainder  to 
her  appointment  generally ;  in  default  of  appointment,  to 
her  in  fee.  She,  before  marriage,  by  an  instrument  in 
pursuance  of  her  power,  did  appoint,  limit,  give  and 
grant  the  estate  and  the  reversion  thereof  eapectant  upon 
her  death,  to  her  intended  husband  in  fee,  who  was  in 
possession,  chargeable  with  monies  to  be  paid  after  her 
decease.  Lord  Hardwicke  appears  to  have  considered 
that  the  instrument  might  have  operated  both  as  an  ap- 
pointment of  the  remainder,  and  as  a  release  of  her  estate, 
so  as  to  create  a  base  fee,  the  grantee  being  in  possession : 
but  he  ruled  otherwise,  as  the  grant  was  intended  only 
to  take  effect  after  her  death,  and  not  to  pass  any  estate 
in  possession. 

(d)  2  Atk.  195. 
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SECTION'  VII. 

OF  THE  QUALIFICATIONS  WHICH  MAY  BE  ANNEXEfT 
TO  THE  EXECUTION  OF  POWERS  BY  THE  DONEES 
THEREOF. 

A  DONEE  of  a  power  may  limit  the  event  upon  which 
the  deed  executing  the  power  shall  take  place.  There- 
fore, if  a  power  be  given  to  be  executed  by  deed  in* 
rolled  in  any  court,  the  donee  may  direct  the  deed 
executing  the  power  to  be  inrolled  in  some  particular 
court,  and  until  it  is  so  inrolled  the  execution  of  the 
power  will  be  imperfect  (a).  So,  if  he  declare  that  when 
A  doth  pay  los.  the  settlement  shall  be  revoked,  there 
it  is  not  singly  the  deed  nor  payment,  but  both,  that 
complete  the  revocation  (b).  And  in  like  manner  he 
may  covenant  to  levy  a  fine,  or  suffer  a  recovery,  with 
an  intent  to  revoke  the  power ;  and  although  neither  of 
them  is  necessary,  yet  the  power  will  not  be  well  exe- 
cuted till  the  fine  is  levied,  or  the  recovery  is  suffered  (c). 
Hobart,  Chief  Justice,  even  laid  it  down,  that  a  verbal 
declaration,  that  the  execution  of  the  power  shall  not 
take  effect  till  a  particular  time,  is  good  (d) ;  which,  it 
should  seem,  may  be  supported  on  the  same  principle 
that  deeds  in  general  may  be  delivered  as  escrows. 

Under  a  power    of  appointment  the  donee  may 
either  appoint  absolutely,  or  may  reserve  a  power  of 

revocation 

(a)   Digges's  case,    i    Rep.         (c)  Earl  of  Leicester's  case, 
173.  1  Ventr.  378. 

(6)  3  Keb.  51 1  ;  Raym.  239.  (<f)  Kibbet  r,  Lee,  Hob.  312. 
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revocation,  although  not  expressly  authorized  to  do  so 
by  the  deed  creating  the  power  (e),  and  such  a  power 
may  be  reserved  toiies  guoties  (/),  and  the  new  power 
of  revocation  need  not  be  attended  with  the  same  solem- 
nities as  the  first  power  (g). 

And  where  even  a  particular  power  is  given  to  two 
persons,  or  the  sui^ivor  of  them^  with  or  without  power 
of  revocation,  they  may  execute  di  joint  appointment,  and 
reserve  a  power  to  the  mrovcor  to  revoke.  The  argu- 
ment against  the  validity  of  the  power  of  revocation  to 
the  survivor  was,  that  the  parties  could  not  intend  that 
a  joint  appointment  should  be  defeated  by  any  but  a 
joint  revocation  (A). 

It  has  been  determined,  that  under  a  power  to  husband 
and  wife,  a  will  by  the  husband,  indorsed  by  the  wife 
after  his  death,  expressive  of  her  approbation  of  the 
disposition  thereby  made,  and  her  confirmation  of  it, 
would  not  do ;  because  being  a  will  revocable  by  the 
husband  at  any  time,  even  if  the  wife  had  at  the  mo- 
ment subscribed  a  ratification  of  it,  it  could  not  be  an 
appointment  under  the  power,  because  it  would  reserve 
a  power  of  revocation  to  one  of  the  two  parties,  as 
the  husband  mi^t  revoke  his  will,  but  his  wife  could 
not  (i). 

A  will  is  always  revocable,  and,  therefore,  where 
the  power  is  executed  by  will,   an  express  power  of 

revocation 

(e)  Adams  v,  Adams,   Cowp.  cited;aDdseeS.  C.cited,  sKeb. 

651 ;  Earl  of  Cardigan  v,  Mon-  270. 

tague,  App.  No.  10,  see  Bccket^s  Qi)  Brudenell  v.  Elwes,  1  East, 

case,  infra.  443,  7  Ves.  Jun,  382 ;  see  Brown 

{f)    Lady   Hastings's    case  v,  Nesbitt,  1  Cox,  43, 

3  Keb.  7.                                  \  (j)  Bushell  v.  BusheU,  l  Rep. 

(g)Wjnstandle>'6C«ise,  3Keb. 7.  T.  Redesdale,  90. 
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revocation  need  not  be  reserved  (A).  But  where  the 
power  is  executed  by  deed,  unless  a  power  of  revocation 
is  reserved  in  the  deed^  the  appointment  cannot  be  re- 
voked (/) ;  no,  not  even  if  the  original  power  expressly 
authorize  the  donee  in  the  most  unlimited  terms  to 
appoint  and  to  revoke  his  appointments  from  time  to 
time ;  for  the  law  will  not  endure  a  prospective  power 
like  this,  but  on  every  execution  a  new  power  of  revo- 
. cation  must  be  reserved.  This  was  solemnly  decided  in 
the  case  of  Hele  v.  Bond,  by  Lord  Chancellor  Harcourt, 
and  all  the  Judges  of  England  (m),  and  finally  in  the 
House  of  Lords.  The  Court  of  King's  Bench,  upon  a 
case  referred  to  them  by  the  Lord  Chancellor,  held  the 
second  execution  void.  Lord  Harcourt  decreed  accord- 
ingly ;  and  upon  an  appeal  to  the  House  of  Lords  all 
the  Judges  were  ordered  to  attend  at  the  hearing  of  the 
cause  in  the  House  of  Lords,  which  they  did ;  and  the 
Judges  of  the  King's  Bench  declaring  that  they  were 
still  of  the  same  opinion,  the  Justices  of  C.  B.  and  the 
Barons  of  the  Exchequer,  by  King,  C.  J.  delivered  their 
opinions  to  be,  that  the  power  of  revocation  in  the  deed 
of  the  i6th  March,  1684,  [the  first  settlement]  was  no 
other  than  the  common  power  of  revocation,  expressing 
that  particularly,  and  in  many  words,  which  the  law 
is  now  settled  to  imply  in  every  power,  viz.  That  the 
party  revoking  may,  if  he  thinks  fit  to  reserve  such 
power,  revoke  4hose  new  uses  and  limit  new  ones,  and 
so  on  toties  guotieSy  and  that  this  might  probably  be 

inserted 

(ifc)  Vide  infi-a,  Sect.  8.  474 ;  1  Eq.  Ca.  Abr.  343 ;  S.  C. 

(/)Hatcher  V.Curtis,  2 Freem.  MS.   See  a  fuller  note  of  this 

61.  Worrall  V.Jacob,  3  Mer.  256.  case  than  any  in  print,  App. 

(m)  Hele  v.  Bond,  Free.  Chan.  Ko.  3. 
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inserted  in  special  words  in  this  power,  because  when 
the  power  of  reveling  the  new  uses  and  limiting  other 
uses  came  to  be  first  a  question  in  Beckett's  case, 
10  Ja.  I.  in  a  Rol.  Abr.  262.  (B)  2,  and  Lane's  Rep.  1 1 8, 
it  was  doubted  whether  such  new  power  could  be  re- 
served in  the  second  deed,  unless  specially  reserved 
in  the  first  deed,  though  the  law  is  now  settled  to  be 
otherwise ;  and  that  therefore  this  power  is  to  receive 
this  construction,  that  the  party  might  revoke  the  new 
uses  if  in  the  deed  of  such  revocation  he  would  reserve 
a  new  power ;  and  so  ioties  quoties ;  and  that  in  this 
case,  Sampson  reserving  no  new  power  of  revocation  in 
the  deed  of  the  5th  October,  1687,  ^^  had  executed  the 
first  power,  and  settled  the  estate  to  the  uses  of  the  deed 
of  5th  October,  1687,  which  he  could  not  afterwards 
change  or  alter ;  which  opinion,  being  in  effect  the  same 
with  that  of  the  Chancellor  and  the  Judges  of  the  King's 
Bench,  the  Lords  did  affirm  the  said  decree  (n). 

This  decision  appears  to  have  been  founded  on  the 
anxiety  of  the  Courts  to  restrain  the  reservation  of  such 
powers,  and  to  assimilate  powers  to  conditions  at  com- 
mon law,  which  they  do  not  resemble.  It  is  impossible 
to  firame  any  objection  upon  principle  to  a  general 
power  of  revocation  in  the  first  deed,  embracing  all 
future  executions :  the  power  is  only  tantamount  to  what 
may  still  be  done  by  repeatedly  reserving  new  powers 
of  revocation. 

In  a  case  before  Lord  Hardwicke  a  point  nearly 
similar  arose.  By  a  settlement,  powers  of  appointment 
were  given  to  a  woman ;  and  at  the  end  of  the  settle- 
ment it  was  declared  that  every  appointment  made  by 

her 

(n)  MS.  Rep.  in  LincolnVInn  Halk 
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her  by  virtue  of  the  powers  in  the  deed,  might  from 
time  to  time  be  rtvolced,  aud  a  new  appointment  made. 
She  made  an  appointment^  without  reserving  a  power 
of  revocation,  and  then  executed  another  appointment. 
It  was  insisted,  on  the  authority  of  Hele  and  Bond, 
that  the  second  appointment  was  void.  There  was  not, 
however,  any  occasion  to  ^ve  a  determinate  opinion  on 
this  point ;  but  Lord  Hardwicke,  in  giving  judgment, 
said,  that  he  was  very  doubtful  whether  the  case  of 
Hele  and  Bond  would  govern  the  present,  though  he 
inclined,  at  first  that  it  would.  In  the  present  case,  he 
said,  there  were  two  powers  in  tfie  very  creation^  a 
power  to  appoint  uses,  and  a  power  to  revoke  uses. 
Now  tiie  power  to  appoint  uses  was  executed  by  the 
first  deed,  but  the  power  of  revocation  was  not  executed 
till  afterwards;  then  the  question  would  be,  whether 
both  mi^t  not  be  executed  once,  as  they  seemed  to  be 
distinct  mi  separate  powers.  In  Hele  and  Bond,  bs 
adfded>  the  power  ef  revocation  was  executed ;  and  the 
doubt  was,  whether  the  uses  could  be  revoked  toties 
quQtic9i  without  reserving  a  power  of  revocation  (p).  The 
very  same  point  arose  in  a  case  before  the  determination 
of  Hele  and  Bcmd^  but  it  was  not  necessary  to  decide  it. 
The  cade  was  not  refisrred  to  in  Lan^y  and  Brown. 
The  lepcHter  says  ^'  it  was  touched,  whether  the  uses 
liliited  according  to  the  pow^  were  revocable  by  the 
proviso,  and  M ainard  said  it  might  be  a  question." 

Now  it  appears  to  be  quite  impossiUe  to  support  this 
distinction.  Lord  Hardwicke  distinguished  the  case 
befinre  him  from  Hele  and  Bond,  because  there  the 
power  of  revocation,  he  said,  was  executed;  and  the 
doubt  was,   whether  the  uses  could  be  revoked  toties 

quoties^ 

(o)  Langlej  v.  Brown,  9  Atk.  195. 
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qmties^  without  reserving  a  power  of  revocation,  while 
in  his  case  there  were  two  distinct  powers,^  namely,  a 
power  to  appoint  uses,  and  a  power  to  revoke  the  uses 
so  appointed.  The  precise  point,  however,  was  actually 
decided  by  the  case  of  Hele  and  Bond.  Some  dicta 
represent  that  case  as  having  been  decided  on  the 
ground  that  the  power  was  merely  tantamount  to  the 
usual  power  of  revocation  and  limitation  of  new  uses, 
and  certainly  that,  as  we  have  seen,  was  the  true  groum) 
of  the  decision :  the  Judges  were  of  opinion  that  a 
power  could  not  be  originally  reserved  to  revoke  uses  to 
be  subsequently  appointed ;  but  they  never  denied  that 
in  words  J  three  distinct  powers  were  reserved,  viz.  1st,  a 
power  to  revoke  the  original  uses ;  2d,  a  ppwer  to  ap- 
point new  ones ;  and,  3d,  a  power  to  revoke  such  new 
uses.  The  Judges  of  B.  R.  certified  "  that  the  power 
of  revocation  and  limitation  of  new  uses  in  the  first  settle- 
ment was  fully  executed  by  the  first  appointment ;  and 
that  the  further  pcfwer  in  the  settlement  to  reooke  anjf 
new  limitation  or  appointment  was  void  in  the  creation  as 
to  such  uses  as  should  be  afterwards  newly  limited, 
unless  a  power  of  revocation  should  be  ag^  exinressly 
reserved/'  The  point  therefore  doubted  in  Udal  and 
Udal,  and  Langley  *o.  Brown,  was  the  very  qnestion 
decided  in  Hele  and  Bond.  The  cases  cannot  be  dis- 
tinguished. But  we  must  not  confound  these  cases  with 
those  upon  powers  of  sale  and  exchange,  or  partition, 
for  there,  the  uses  limited  under  powers  previously  exe- 
cuted, are  not  reooked,  but  simply  transferred  to  the 
estate  bought  or  taken  in  exchange,  or  upon  a  partition  (p). 

It 

{p)  See  Earl  of  Uxbridge  v.  tion  for  the  argument  that  thp 
Bayly,  1  Ves.  Jun.  499.  There  chpu*ge  in  this  case  W9s  revoked, 
appears  to  have  been  no  founda- 
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It  is  generally  thought  that  the  reservation  of  a  power 
of  revocation  only  will  not  enable  the  donee  to  revoke 
the  old  uses,  and  also  to  appoint  new  ones  (^).  Mr. 
Powell  in  one  place  states  clearly  that  fn  such  case 
new  uses  may  be  declared  (r),  whilst  in  a  subsequent 
page  he  enters  into  a  long  discussion  to  prove  the 
contrary  (s). 

Becket's  case,  which  is  the  first  in  the  books  ap- 
parently on  this  subject,  is  thus  stated  in  Lane  (/)  (I) : 
"  R.  B.,  seised  of  lands  in  fee,  levies  a  fine,  &c.  and 
declares  the  use  to  be  to  himself  for  life,  and  after  to 
T.  B.  with  power  of  revocation,  and  to  limit  new  uses ; 
and  if  he  revoke,  and  not  declare,  then  the  use  shall  be 
to  the  use  of  himself  for  life,  and  after  to  Henry  Becket, 
[and  then  by  a  subsequent  deed,  R.  B.  revoked  the  first 
deed,  and  limited  new  uses],  with  power  in  that  inden- 
ture also  to  revoke  and  limit  new  uses,  and  that  then 
the  fine  shall  be  to  such  new  uses,  and  no  other; 
and  after,  by  a  third  indenture,  he  revoked  the  second 
indenture,  and  declared  the  use  of  the  fine  to  be  to  the 
use  of  himself  for  life,  and  after  to  Henry  Becket  in  tail, 
the  remainder  to  T.  B.*'  The  question  was,  whether 
the  third  indenture  was  a  good  revocation  and  limitation. 
It  is  evident  that  there  is  a  chasm  in  the  statement  of 
the  facts  :    I  have  attempted  to  fill  it  up  with  the  words 

between 

*  (?)  ^  ^^^  C®**  ^  Opin-  P«  97»  (r)  Pow.  Powers,  344. 

3  Trea.  Eq.  p.   163,  sd  Edit.  («)  lb.  37s. 

Fonblanq.  n.  ibid,  and  4  Cruise's  (f)  Lane  1 18 ;  see  ib.  91. 
Dig.  333,  s.  18. 

(I)  Mr.  Powell  does  not  refer  Becket's  case  to  the  true  ground  of 
the  decision.  In  stating  Baron  Snig's  argument,  he  omits  the  onlj 
part  of  it  from  which  that  Judge's  opinion  can  be  collected. 
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between  crotchets.  It  appears  clearly,  from  the  judg- 
ment of  the  court,  that  there  was  a  second  Indenture 
executed,  which  also  contamed  a  power  of  revocation 
and  limitation  of  new  uses.  Bromley  and  Altham, 
Barons,  thought  that  the  new  uses  were  well  raised  by 
the  third  indenture,  and  they  relied  on  Digges's  case. 
Snig,  Baron,  held  the  contrary,  as  the  first  deed  ought 
to  authorize  all  the  declarations  on  the  fine ;  and  he  said, 
'^  that  such  an  indenture  to  declare  uses  upon  uses  was 
never  made^  and  it  would  be  mischievous  to  declare  infinite 
uses  iXpon  uses^  And  Tanfield  agreed  with  Snig,  but  on 
a  different  ground ;  he  appears  to  have  thought  that  the 
power  to  limit  new  uses  was  not  well  pursued,  as  he  had 
declared^  but  not  limited  new  uses.  It  seems  quite  clear, 
that  the  point  under  consideration  did  not  arise  in  this 
case,  for  the  power  in  the  second  indenture  actually  au- 
thorized a  new  limitation  of  uses ;  the  question  simply 
was,  whether  such  powers  could  be  reserved  from  time 
to  time  (I).  This  is  proved  by  RoUe's  report  of  the  same 
case,  which  is  in  these  words :  '^  If  a  man  suffer  a  re» 
covery,  and  limit  the  uses  by  indenture,  with  a  power  of 
revocation  and  limitation  of  new  uses,  and  afterwards 
by  another  indenture  he  revokes  and  limits  new  uses, 
with  like  power  of  revocation  and  limitation  of  new  uses, 
this  second  power  of  revocation  and  new  limitation  of 
uses  is  good,  for  all  rise  out  of  the  recovery,  which 
is  the  foundation.     Becket's  case,  per  curiam  prater 

Snig." 


(I)  In  the  judgment  in  Hele  v.  Bond,  mjra^  p.  313,  which  I  have 
lately  obtained,  the  doubt  is  stated  to  have  been,  whether  such  new 
power  could  be  reserved  in  the  second  deed  unless  specially  reserved 
in  the  first  deed. 
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Soig  («)."  If  further  evidence  were  wanting,  it  is  abun- 
dantly supplied  by  Lord  Chief  Justice  Hale's  argument 
in  the  case  of  Fowler  and  North  (jp).  We  may  therefore 
dismiss  Becket's  case  from  our  coasideration ;  it  does 
not  affect  the  question  before  us,  and  the  point  which 
was  then  doubted  is  now  perfectly  established. 

The  first  case  that  appears  to  be  in  point  is  Ward 
and  Lenthal  (y) :— A  man  levied  a  fine,  with  a  power 
of  revocation  and  limitation  of  new  uses,  and  by  a 
second  deed  he  revoked  the  uses,  and,  made  new 
Imitations,  with  a  power  only  to  revoke;  and  by  a 
third  Inde&ture  he  revoked  the  uses  of  the  second  in- 
dentute,  and  limited  new  ones.  It  becaflie  unnecessary 
to  decide  the  point ;  but  the  Court  is  reported  to  have 
resolved,  that  where  powers  of  revocation  and  new  up' 
pointment  are  given,  the  donee  may  revoke  and  limit  new 
uses  toties  quatieSf  and  all  the  estates  shall  be  raised  out 
of  the  first  seisin.  But  if  in  any  indenture  he  reserve  a 
power  df  revocation,  and  do  not  reserve  a  power  expressly 
to  limit  new  uses,  he  can  only  revoke,  and  cannot  limit 
new  uses  by  virtue  of  the  estate  first  raised. 

Now  in  this  case  we  observe  the  resolution  merely 
was,  that  where  a  deed  is  executed  umkr  a  power  of 
reoocatum^  reserved  upon  the  execution  of  a  former  power^ 
no  uses  cw  be  limited  out  of  the  old  seisin,  unless 
the  deed  creating  such  power  of  revocation  also  contain 
an  express  authority  to  limit  new  uses.  This  se^ns  to 
depend  upon  the  ground  of  th^  decision  in  Hele  and 
Bond.  But  it  is  observable,  that  it  is  no  where  said 
that  a  power  of  revocation  in  the  original  settlement  is 

not 

(tt)  2  Ro.  Abr.  a6a,  (B)  pi.  a.  («)  3  Keb.  7. 

(y)  19  Car.  8.  1  Sid.  343. 
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not  tantamount  to  a  power  of  revocation  and  limitation 
of  new  uses. 

In  the  case  of  Smith  and  Wheeler  (;?),  Twisden, 
Justice,  said,  that  whoever  hath  a  power  of  revocation, 
hath  a  power  of  limitation.  In  the  case  of  Fowler  and 
North  {a)  J  no  decision  was  made;  but  Hale,  Chief  Justice, 
laid  it  down  that  a  power  of  appointment  might  with 
power  of  revocation  be  executed  toties  quoties ;  and  he 
said  it  was  resolved  before,  upon  as  great  a  settlement 
as  any  subject  in  England  had,  without  any  power  to  limit 
new  uses  (I).  Agreeably  to  this  was  my  Lord  Notting- 
ham's judgment,  when  Lotd  Keeper  (&),  that  a  power 
of  revocation  in  an  original  settlement  enabled  the  do- 
nee not  only  to  revoke  the  old  uses,  but  to  limit  new 
ones ;  and  on  a  subsequent  hearifig  he  declared  himself 
clearly  of  llie  same  opinfioti  (c). 

It  feMi^  to  dtate  tin  anoUyindtls  case  in  Strange. 
The  case  was  this :  A  suffered  a  recovery  to  the  use  of 
himself  for  life,  remainder  to  three  persons  successively 
in  tail,  remainder  to  himself  in  fee,  with  power  to  revoke 
the  three  remainders  in  tail;  he  a€!cordingly  revoked 
them,  and  by  the  same  deed  declared  new  uses  in  favour 
of  the  plaintiffs,  withotit  any  Words  of  conveyance,  cdve- 
nant  to  stand  seised,  ^or  consideration  expressed.    The 

Coutt 

{z)  22  Car.  2,  2  Mod.  40.  Ca.  241. 

(a)  24  Car.  2,  3  Keb.  7.  (c)  See  Colston  v.  Gardner, 

(&)  26  Car.  2,  Anon.  1  Cha.       2  Cha.  Ca.  46. 


(I)  The  same  case  is  reported  in  1  Ventr.  197,  nom.  Sir  Samuel 
Jones  V.  The  Countess  of  Manchester.  Ventris  appears  to  hare 
mistaken  the  arguments  at  the  bar  for  the  resolutions  of  the  court, 
as  will  appear  upon  an  attantire  perusal  of  the  reports. 
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Court  held,  that  the  uses  were  not  well  raised,  because 
the  uses  of  the  recovery  were  full  before,  and  the  power 
was  only  to  revoke,  and  not  to  limit  new  uses  (d). 

This  case  does  not  appear  to  be  in  opposition  to  the 
decision  of  Lord  Nottingham.  It  seems  from  the  re- 
port, that  A  limited  new  uses  out  of  the  fee-simple  gene- 
rally, and  certainly  it  cannot  be  contended  that  he  could 
affect  his  life-estate  or  reversion  without  an  express 
power,  for  the  power  of  revocation  did  not  extend  to 
those  estates,  but  only  to  the  remainder  in  tail.  The 
question  thqre  must  have  been,  not  whether  a  power  of 
revocation  implied  a  power  to  limit  new  uses,  but  whether 
a  power  of  revocation  itself  could  be  implied  as  to  part 
of  the  estate  in  the  land,  to  which  it  did  not  expressly 
relate.  Besides,  as  he  reserved  a  partial  power  of  revo- 
cation, and  would  after  the  revocation  become  seised  of 
the  entire  fee-simple,  and  part  of  the  fee  could  not  be 
affected  by  a  bare  appointment,  an  intention  appeared 
to  reserve  a  power  of  revocation  only,  and  not  a  power 
to  limit  new  uses,  which  would  not  have  answered  the 
purposes  of  the  settlement.  This  case  is  very  distin- 
guishable from  a  general  power  of  revocation,  extending 
to  all  the  limitations  in  the  settlement. 

And  here  we  must  be  careful  to  distinguish  the  case 
of  Atwaters  and  Birt  (e).  There  it  was  declared,  that 
upon  the  revocation  the  uses  should  cease,  and  the  estate 
should  remain  to  the  use  of  the  settlor  and  his  heirs ; 
and  it  was  held,  that  after  revocation  he  could  not  limit 

4 

new  uses  out  of  the  old  seisin,  as  no  one  was  seized  to 
his  use,  and  therefore  no  use  could  arise.  No  one  can 
doubt  the  propriety  of  this  determination :  by  the  very 

terms 

(if)  Anonjrmoiu,  i  Str.  584.  {e)  Cro.  Eliz.  $5. 
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terms  of  the  f^ettlement  the  seisin  was  exhausted  in  serv- 
ing the  use  in  fee,  limited  to  the  settlor^  and  consequently 
no  use  could  be  raised,  except  by  an  original  convey 
ance.  Whenever,  therefore,  it  is  declared,  that  upon 
the  revocation  the  estate  shall  remain  to  the  settlor  in 
fee,  it  cannot  be  contended  that  he  has  a  power  to  limit 
new  uses. 

The  result  of  the  authorities  appears-  to  be, 

1st,  That,  in  a  deed  executing  a  power,  a  power  of 
revocation  and  new  appointment  may  be  reserved, 
although  not  expressly  authorized  by  the  deed  creating 
the  power  {f).  And  that  such  powers  may  be  reserved 
toties  guoties  (g). 

dd,  That  where  an  appointmtot  under  a  power  is 
made  by  deed,  it  cannot  be  revoked  unless  an  express 
power  be  reserved  in  the  deed  by  which  the  power  is 
executed :  a  revocation  will  not  be  authorized  by  a 
general  prospective  power  in  the  deed  creating  the  first 
power  (A). 

3d,  That  although  in  the  original  settlement  a  power 

of  revocation  only  be  reserved,  yet  a  power  to  limit  new 

uses  is  implied,  and  may  be  executed  accordingly  ({), 

unless  a  contrary  intention  can  be  collected  from  the 

whole  settlement  (A:),  or  the  estate  is  expressly  limited  to 

other  uses  (  /  ).     But, 

4th,. 

{J*)  Adams  v.  Adams,  Cowp.  (A)  Hele  and  Bond,  Prec.  Cha. 

651 ;  see  Digges's  case,  1  Rep.  474. 

1 73,  b.  (i)  Fowler  v.  North,  3  Keb.  7 ; 

(g)  Becket*8  case,  Lane,  118  ;  Anon.  1  Cha.  Ca.  242;  Colston 

Hele  and  Bond,  Pre.  Cha.  474 ;  v.  Gardner,  a  Cha.  Ca.  46. 

App.  No.  3 ;  2  Digges's  case,  ik)  Anon.  Str.  584. 

uUsup.  (0  Atwaters    v.    Birt,   Cro. 

Eliz.  85, 

y 
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4th,  That  every  power  reserved  in  a  deed  executing 
a  power  will  be  strictly  construed,  and  therefore  a  mere 
power  of  revocation  in  such  a  deed  will  not  authorize  a 
limitation  of  new  uses  (m). 

Upon  the  authority  of  Wall  and  Thurborne  (n)  an 
opinion  has  prevailed,  that  a  power  of  revocation  cannot 
be  annexed  to  a  power  simply  collateral.  The  wife  had 
a  power  under  her  husband's  will  to  appoint  an  estate 
amongst  her  daughters,  and  she  executed  the  power  with 
power  of  revocation,  but  never  actually  revoked  the 
settlement.  The  book  says,  "  as  to  the  power  of  revo- 
cation the  case  may  be  eased  of  that,  for  it  was  only  an 
authority  in  the  wife ;  and  that  being  once  executed  she 
could  not  reserve  such  power  to  herself  In  the  first 
place  then  it  appears  that  the  point  did  not  call  for  a 
decision,  and  it  is  very  far  from  clear  that  the  dictum 
was  not  the  argument  of  the  counsel.  Such  a  doctrine 
would  be  very  inconvenient,  and  certainly  cannot  be 
considered  as  settled. 

If  a  power  require  the  deed  of  revocation  and  limita- 
tion of  new  uses,  to  contain  a  [>ower  to  revoke  by  deed,  yet 
upon  the  execution  of  such  reserved  power  of  revocation 
the  donee  need  not  reserve  another  power  to  revoke  (q). 

In  the  case  of  Young  v.  Cottle  (p),  a  man  entitled  to 
the  office  of  Register  of  the  Prerogative  Court  of  Can- 
terbury, for  the  lives  of  himself  and  another  person,  who 
was  a  trustee  for  himi  by  deed  appointed  who  should  be 
Register  after  his  death,  and  directed  how  the  profits 
should  be  applied.     B^  a  later  deed  he  made  a  different 

appointment. 

(m)  Ward  v.  Lenthal,  i  Sid.         (o)  Phillqw  «».  Iliipps,  V.  C. 
343.  M.  T.  i8i8.  MS. 

(n)  1  Vern.  355,  {p)  1  P.  Wms.  loi. 
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appointment.  The  first  deed  contained  no  power  of 
revocatioa;  but  Lord  Chancellor  Cowper  held,  that  it 
was  only  an  authority,  and  therefore  clearly  counter- 
mandable  by  the  second,  and  it  was  no  more  than  if  one 
should  appoint  his  bailiff  of  his  manor  to  pay  one  moiety 
of  the  profits  to  A^  and  the  other  moiety  to  S,  which  is 
countermandable  at  pleasure. 

It  should  seem  that  the  first  instrument,  although  in 
the  shape  of  a  deed,  was  in  its  nature  testamentary.  It 
was  too  an  original  instrument  which  the  court  con- 
sidered countermandable,  and  not  an  instrument  exe- 
cuted under  a  power. 

In  the  late  case  of  Perrot  v.  Perrot  (y),  a  bond  was 
given  to  pay  1,000/.  to  such  person  or  persons  as  a 
woman  by  deed  or  will  should  appoint.  An  appoint- 
ment was  made  by  deed,  without  reserving  a  power  of 
revocation,  and  a  question  arose  whether  it  could  be  re- 
voked. To  show  that  it  was  not  revocable  some  cases 
on  voluntary  settlements  were  cited,  and  it  was  said 
that  it  could  make  no  difference  in  principle,  whether  the 
appointment  were  made  out  of  the  party's  own  estate  or 
out  of  the  estate  of  another ;  but  Lord  EUenborough 
observed,  that  there  is  this  difference,  at  least,  that  where 
a  power  of  appointment  is  given  to  be  executed  by  deed 
or  will ;  as  if  done  by  will,  it  would  be  revocable  by  a 
subsequent'  will,  it  famishes  some  ground  for  arguing, 
that  the  person  who  created  the  power  meant  to  give  the 
same  power  of  revocation  to  the  person  who  was  to  exe- 
cute it,  whether  it  was  first  executed  by  deed  or  by  will ; 
for  alterations,  by  death  or  otherwise,  amongst  the  sub- 
jects 

{q)  14  East,  423. 
V  2 
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jects  of  appointment,  might  equally  reiider  it  necessary 
or  expedient.  At  the  end  of  the  argument  his  Lordship 
saidy  that  the  power  was  ambulatory  during  the  life  of 
the  person  who  was  to  execute  it :  it  was  only  required 
to  be  executed  in  form,  by  deed  or  will.  He  had  no 
difficulty  therefore  in  saying,  that  it  might  have  been 
executed  Mies  quoties  by  the  one  way  or  the  other 
during  the  life  of  the  donee  of  the  power.  In  delivering 
judgment,  his  Lordship  said  that  the  court  expressed  its 
opinion  at  the  time,  that  as  it  was  no  part  of  the  original 
plan  that  an  appointment  once  made  should  be  irrevo- 
cable, as  was  obvious  from  the  alternative  power  of 
appointing  by  will,  which  must  be  revocable,  as  well  as 
by  deed,  as  the  c^intment  did  not  necessarily  work  a 
transmutation  of  property  as  an  appointment  of  land  does 
[the  deed  was  revocable]. 

It  was  not  however  necessary  to  decide  this  point. 
The  decisions  as  to  the  necessity  of  reserving  a  power 
of  revocation  in  order  to  authorize  a  party  to  revoke  an 
appointment  by  deed,  have  always  been  considered  to 
apply  to  persoi^jal  as  well  as  real  estate.  An  appoint- 
ment of  real  estate  by  deed,  without  reserving  a  power 
of  revocation,  under  a  power  to  appoint  by  deed  or  will, 
is  as  obnoxious  to  the  argument  on  the  intention  of  the 
person  creating  the  power  as  a  similar  appointment  of 
personalty ;  and  although  an  appointment  of  personalty 
does  not  necessarily  work  a  transmutation  of  property, 
neither  in  many  casqs  does  an  appointment  of  real  estate 
have  that  operation ;  for  example,  in  the  numerous  in- 
stances where  the  legal, fee  is  in  a  trustee,  and  the 
appointment  is  only  to  operate  on  the  equitable  estate ; 
nor  does  an  appointment  ever  so  operate  in  the  case  of 

leasehold 
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leasehold  estates.  Indeed,  even  as  to  real  estate^  before 
the  Statute  of  Uses,  in  no  instance  did  the  execution  of  a 
power  operate  as  a  transmutation  of  possession.  Since 
the  statute  the  possession  is  embued  with  the  quality, 
form,  and  condition  of  the  use,  and  the  property  and 
quality  of  the  use,  as  abstracted  from  the  possession,  still 
remain.  Therefore,  although  an  execution  of  a  power 
over  real  estate  may  now  work  a  transmutation  of  pos- 
session, yet  the  estate  so  created  might  be  revoked  after 
the  statute,  if  the  use  would  have  been  subject  to  revo- 
cation before  the  statute ;  but,  as  in  the  case  under  con- 
sideration, the  use  could  not  have  been  revoked  before 
the  statute,  it  cannot  be  reyoked  since.  This,  and  not 
the  change  of  possession,  appears  to  be  the  true  reason 
why  a  power  over  real  estate  executed  by  deed  cannot 
be  revoked,  unless  a  power  to  revoke  be  reserved  by  the 
deed  executing  the  power.  The  analogy,  therefore  be^ 
tween  powers  over  real,  and  powers  over  personal,  estate, 
cannot,  it  should  seem,  be  destroyed  upon  the  above 
principle ;  and  it  is  not,  perhaps,  at  this  day  possible  to 
contend  that  an  appointment  by  deed  shall  be  revocable 
because  the  donee  might  have  appointed  by  wiU,  which 
would  have  been  revocable. 

We  shall  have  occasion  in  another  place  to  consider 
what  conditions  may  be  annexed  to  estates  limited  under 
particular  powers. 
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SECTION  vm. 

X)¥   THE    EFFECT   OF   THE    EXECUTION   OF    A    POWER. 

I  PROPOSE  to  treat  first,  of  the  operation  of  the  instru- 
ment executing  the  power ;  secondly,  of  the  manner  in 
which  the  estates  created  take  effect  in  regard  to  them- 
selves ;  and  thirdly,  of  the  effect  of  the  execution  of  the 
power  on  the  estates  in  the  settlement 

First,  then,  with  regard  to  the  instrument :  In  what- 
ever mode  the  power  is  exercised,  whether  by  an  act  inter 
woosy  a  grant,  bargain  and  sale,  lease  and  release,  cove- 
luint  to  stand  seised,  feoffment,  or  fine,  or  by  a  wiU^ 
the  instrument  in  every  case  operates  strictly  as  an  ap- 
pointment or  declaration  of  the  use,  and  therefore,  in 
consequence  of  the  rule  before  noticed,  that  there  cannot 
be  a  use  upon  a. use,  the  bargainee,  &c.  takes  the  leg^ 
estate,  the  appointment  being  made  to  him ;  and  if  any 
ulterior  use  is  declared,  it  operates  merely  as  a  trust  in 
equity.  It  is,  however,  apprehended,  that  if  the  power 
be  executed  by  way  of  covenant  to  stand  seised,  the  use 
would  vest  in  the  person  intended  to  take  beneficially, 
and  not  in  the  covenantee. 

But  a  will  made  in  execution  of  a  power  has  a  pe- 
culiar operation ;  it  not  only  operates  as  an  execution 
of  the  power,  but  also  in  most  respects  partakes  of 
the  qualities  of  a  proper  will  We  have  seen,  that 
if  a  power  of  revoci&tion  is  not  reserved  in  a  deed  exe- 
cuting 
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cuting  the  power,  the  instrument  is  irrevocable ;  but 
this  does  not  hold  good  as  to  a  willy  for  although  in 
truth  it  is  not  strictly  a  will,  but  simply  a  declaration  of 
use,  yet  it  so  far  retains  the  properties  of  a  will  as  to  be 
ambulatory  till  the  death  of  the  testator,  and  conse- 
quently revocable  without  any  express  power  reserved 
for  that  purpose  (a).  So  such  a  will  will  be  revoked 
by  a  covenant,  amounting  in  equity  to  a  conveyance,  in 
the  same  manner  as  a  proper  will  (b) ;  it  will  also  be 
revoked  by  any  act  amounting  to  a  revocation  in  law  of 
a  will  (c),  or  by  cancellation,  or  any  of  the  methods 
pointed  out  by  the  statute  of  frauds  (d).  Again,  the  ap- 
pointment will  lapse  by  the  death  of  the  donee  in  the 
testator's  life-time  (e) ;  but  although  the  appointee  sur- 
vive the  testator,  yet  he  will  only  take  from  the  time 
of  the  testator's  death  (f).  Of  course,  executors 
cannot  take  derivatively  from  the  appointee,  yet  an 
appointment  may  be  made  to  executors  or  administra- 
tors, who  may  be  used  in  a  will  as  distinct  from  the 
testator,  and  as  persons  designated  to  take  in  the  event 
of  the  death  of  the  appointee,  in  the  testator's  life- 
time. 

(a)  Hatcher  v.  Curtis,  2  Freetn.  {d)  2  Ves.  77. 

61 ;  and  see  1  Ves.  139 ;  a  Ves.  (e)  Oke  v.  Heath,  1  Ves.  135; 

77,  612 ;  Lisle  v.  Lisle,  i  Bro.  Vanderzee  v.  Aclom,  4  Ves.  Juxi. 

p.  C.  533;  Lawrence  t?.  Wallis,  177;  Burgess  f.  Mawbey,    10 

3  Bro.  C.  C.  319.  Ves.  Jun.  319 ;  Earl  of  Salisbury 

(i)  Cotter  r.  Layer,  3  P.  Wms.  v,  Lambe,  Ambl.  385. 

663 ;  see  Treat.  Purch.  5th  edit.  (y*)  Duke  of  Marlborough  v. 

p.  165, 168.  Lord  Godolphin,  3  Ves.  61,  S.  C. 

(c)  Reid  V.  Shergold,  10  Ves.  MS. ;   Southby  v.  Stonehouse, 

Jun.    370;    Shove    v.  PIncke,  3  Ves.  616 ;  Vanderzee  v.  Aclom, 

5  Term.  Rep.  134 ;  see  Ex  parte,  4  Ves.  Jun.  771 . 
Lord  Uchester^  7  Ves.  Jun.  348. 
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time  (g)  (I).  So  lapsed  legacies  of  personalty  will  faQ 
into  the  residue  (/i) ;  nor  in  equity  will  the  death  of  the 
appointee  defeat  a  charge  on  the  interest  appointed  to 
him,  in  favour  of  a  person  who  survives  the  testator  (i). 
The  same  latitude  also  is  allowed  in  the  terms  of  the 
devise  as  in  the  case  of  a  proper  will,  but  this  doc* 
trine  must  be  discussed  hereafter  (k).  The  analogy  has 
even  been  carried  so  far,  that  a  limitation  by  will  under 
a  power,  to  the  heir  at  law  of  the  donee  of  the  power^ 
has  been  held  to  give  him  an  estate  by  descent  (/). 
This  decision  was  made  upon  the  known  rule  that  a 
common  devise  in  fee-simple  to  an  heir  at  law  gives 
him  no  estate  at  all,  he  being  adjudged  in  by  descent^ 
and  the  determination  that  an  appointment  by  will  is 
subject  to  the  same  rules  as  a  common  devise.  This,  it 
must  be  allowed,  was  a  very  extraordinary  decision.  It 
may  be  right  to  hold  that  the  instrument  shall  operate 
as  a. proper  will,  as  to  the  words  and  general  effect  of  it; 
but  upon  what  solid  principle  a  man  can  be  held  to  take 
that  by  descent  which  never  vested,  or  had  a  chance  of 
vesting,  in  his  ancestor,  it  is  not  easy  to  conceive    We 

may 

• 

(g)  Burnett. Helgrape,  1  £q.  Taylor  v.  George,  2  Ves.  and 

Ca.  Abr.  Q96,  pi.  3.  Bea.  378. 

(h)  Oke  V.  Heath,  uhi  sup. ;  {k)  Vide  infra,  ch.  9,  sect.  «• 

Falkner  v.  Butler,  Ambl.  514.  (/)  Hurst  v.  the  Earl  of  Win* 

(0  Oke  r.  Heath,  ubi  sup.  see  chelsea,  1  Blackst.  1 87. 


(I)  This  is  the  principle  established  by  this  case ;  but  whether 
it  was  rightly  applied  to  the  facts  in  that  case  is  another  question* 
See  Oke  v.  Heath,  Duke  of  Marlborough  v.  Lord  Godolphin,  and 
Vanderzee  v.  Aclom,  cited  sup. 


THE    EXECUTION    OF    A   POWEE.  32^ 

may  ask  with  Lord  C.  J.  Willes,  Will  any  one  say  that 
any  thing  can  descend  to  the  heir  that  did  not  vest  in 
the  ancestor?  (m).  The  grounds  of  the  determination 
were  quite  foreign  to  the  question.  The  principle  of  the 
decision  cannot  even  be  supported  by  any  plausible 
fiction,  nor  does  policy  require  the  adoption  of  it ;  for  in 
the  general  run  of  cases  it  must  be  wholly  immaterial 
whether  the  appointee  take  by  descent  or  purchase.  It 
should  be  observed,  that  in  the  case  referred  to  the 
power  was  reserved  to  the  person  who  made  the  settle- 
ment, and  who  was  at  that  time  seised  in  fee.  It  may 
not,  therefore,  be  deemed  a  general  authority,  that  in 
every  case  of  a  beneficial  power  the  heir  of  the  donee, 
being  the  appointee,  takes  by  descent,  although  the  do- 
nee himself  never  had  any  interest  in  the  estate ;  nor 
indeed  was  it  acquiesced  in  as  an  authority  upon  the 
point  it  professed  to  decider;  for  the  decree  of  Lord 
Keeper  Henley,  in  conformity  to  the  judgment  of  the 
King's  Bench,  was  appealed  from  to  the  House  of 
Lords,  and  the  appeal  was  afterwards  compromised  (n). 
Where  the  will  relates  to  personalty  it  must  be  proved 
in  the  Spiritual  Court.  This  has  been  determined  even 
in  reg^d  to  an  appointment  by  the  will  of  eijeme  ccwrtj 
who  cannot  in  the  notion  of  law  make  a  will  (o),  although 
a  different  opinion  appears  at  one  time  to  have  pre- 
vailed (p)»  The  Courts  of  Equity  will  not,  however,  at 
this  day  read  the  appointment  by  will  until  it  is  duly 
proved  as  a  proper  will  in  the  Spiritual  Court,  nor  will 
the  probate  preclude  the  necessity  of  proving  the  instru- 
ment 

'  (in)  Willd,  338.  (p)  Daniel  t^.  Goodwin,  Exch. 

(fi)  s  Burr.  889.  T.  T.  8  and  g  Geo.  II.  MS.  App. 

(0)  Row  t .  Ewer,  3  Atk.  156-     No.  11. 
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ment  as  an  appointment,  upon  any  claim  under  it  in  a 
Court  of  Equity  (y). 

We  shall  presently  see  that  estates  created  by  the 
execution  of  a  power  take  effect  as  if  created  by  the 
original  deed;  and,  in  general,  a  deed  executing  a 
power  cannot  be  considered  as  a  new  alienation,  or  in- 
dependent conveyance  (r) ;  but  still  there  are  cases  in 
which  a  deed  executing  a  power  is  for  many  purposes 
considered  as  a  substantive  independent  instrument. 
Thus  such  a  deed  affecting,  an  estate  in  a  register 
county  must  be  registered ;  it  is  within  the  mischief 
intended  to  be  guarded  against  by  the  acts,  as  a  pur- 
chaser could  not  otherwise  discover  whether  the  power 
has  been  exercised  (s).  So  a  deed  executing  a  power 
over  real  estate  has  been  deemed  a  amoeyance  within 
the  statute  of  Elizabeth,  so  as  to  be  fraudulent,  because 
it  was  a  conveyance  (/).  So  on  an  issue  to  try  whether 
the  plaintiff  wasi  entitled  by  two  writings,  or  any  other, 
purporting  a  will  of  J.  S.,  and  the  evidence  was  of  a 
feoffment  to  the  use  of  such  person  as  J.  S.  should  ap- 
point by  his  will ;  in  which  case  it  was  contended  that 
the  devisees  were  in  by  the  feoffinent,  and  not  by  the 
will ;  the  Court  held  that  this  was  only ^tionejuriSj  for 
that  they  were  not  in  without  the  will,  and  therefore  that 
was  the  principal  part  of  the  title,  and  such  proof  was 
good  enough,  and  pursuant  to  the  issue,  and  a  verdict 
was  accordingly  given  for  the  plaintiff  (ja).  So,  although 
the  estate  did  not  ori^nally  belong  to  the  donee  of  the 

power, 

{q)  Rich  V.  Cockelly  9  Ves.         («)  Scrafton  v,  Quincey,  3  Ves. 

/  N  «r    r.  1.  .  ^*  •  W  See  2  Ves.  65^ 

(r)  See  Cokes  argument  m         (^^  Ballet  v.  Ramsden,  1  Keb. 

Lady  Gresham's  case.  Mo.  261.      570. 
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power,  and  the  estate  created  by  the  appointment  is 
considered  as  limited  by  the  deed  creating  the  power, 
yet  a  person  deriving  title  mider  an  appointment  is 
considered  as  claiming  umkr  the  donee,  within  the 
meaning  of  a  covenant  by  him  for  quiet  enjoyment 
against  any  person  claiming  under  him  {a). 

Where  there  is  a  power  to  appoint  part  of  a  settled 
fimdy  the  execution  of  the  power  takes  the  part  ap- 
pointed entirely  out  of  the  settlement ;  although  there- 
fore the  beneficial  interest  in  it  is  not  inmiediately 
disposed  of,  yet  there  can  be  no  resulting  trust  for 
the  benefit  of  any  person  under  the  deed  creating 
the  power  (y).  If  the  fund  sustain  a  loss,  the  sum 
subjected  to  the  power  may  be  appointed,  and  the 
loss  mast  be  borne  wholly  by  the  persons  entitled  to  the 
residue  (z). 


IL  The  estates  created  by  the  execution  of  a  power 
take  effect  precisely  in  the  saine  manner  (with  the  ex- 
ception  which  will  shortly  be  noticed)  as  if  created  by 
the  deed  which  raised  the  power.  Thus,  suppose  a 
general  power  of  appointment  to  be  given  to  a  man  by 
deed,  and  he  by  virtue  of  his  power  limit  the  estate  to 
A  for  life,  with  remainder  to  his  children  in  strict  settle- 
ment, these  limitations  will  take  effect  as  estates  limited 
by  the  original  deed,  and  in  exactly  the  same  way  as 

they 

(«)  Hurd  V.  Fletcher,  Dougl.  (z)  Oke  v.  Heath,  1  Vcs.  135; 

43.  see  Shelley  v.  Earsfield,  1  Rep. 

(y)  Mansell  v.  Price,    Rolls,  €ha.  no. 
MS.  App.  No.  12. 
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they  would  have  done  had  they  been  limited  in  that 
deed  by  the  grantor  of  the  power  (a),  in  lien  of  the  power 
of  appointment  by  force  of  which  they  were  created. 
And  it  has  been  contended,  that  the  acts  done  in  con- 
sequence and  by  virtue  of  an  authority,  and  pursuant 
thereto,  are  the  acts  of  the  old  proprietor,  atjd  of  that 
day  wherein  he  in  virtue  of  his  ownership  delegated  that 
authority.  But  this  Lord  Hardwicke  over-iiiled.  He 
admitted  the  principle,  that  where  a  person  takes  by 
execution  of  a  power,  whether  of  realty  or  personalty, 
it  is  taken  under  the  authority  of  that  power,  b%U  not 
from  the  time  of  the  creation  of  that  power.  The  mean- 
ing that  the  persons  must  take  under  the  power,  or  as  if 
their  names  had  been  inserted  in  the  power,  is,  that  they 
shall  take  in  the  same  manner  as  if  the  power  and  in- 
strument executing  the  power  had  been  incorporated  in 
one  instrument ;  then  they  shall  take  as  if  all  that  was 
in  the  instrument  executing  had  been  expressed  in  that 
giving  the  power.  So  it  is  in  appointments  of  uses.  If 
a  feofiment  is  executed  to  such  uses  as  he  shall  appoint 
by  will,  when  the  will  is  made,  it  is  clear  that  the  ap- 
pointee, cestui  que  use,  is  in  by  the  feoflfment,  but  has 
nothing  from  the  time  of  the  execution  of  the  feoffment  so 
as  to  vest  the  estate  in  him.  The  estate  will  vest  in 
him  according  to  the  nature  of  the  act  done  and  ap- 
pointment of  the  use  from  the  time  of  the  testator's 
death.  This,  therefore,  is  not  a  relation  so  as  to  make 
things  vest  from  the  time  of  the  power,  but  according 
to  the  time  of  that  act  executing  that  power ;  not  like 
the  referring  back  in  case  of  assignment  in  commission 

of 

(4)  See  Ifiddleton  v.  Crofts,  2  Atk.  G61. 
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of  bfluikruptcy,  that  is,  by  force  of  the  statute,  and  to 
avoid  mesne  wrongful  acts  (6). 

This  doctrine,  that  the  appointee  takes  under  the 
original  deed,  is  followed  in  all  its  consequences.  There- 
fore, although  a  husband  cannot  at  common  law  convey 
directly  to  his  wife,  yet  he  may  make  an  immediate  ap- 
pointment to  her  (c) ;  because  her  estate  arises  out  of 
the  original  seisin ;  and  for  the  same  reason  a  wife  may 
appoint  immediately  to  her  husband ;  the  principal  is 
something  similar  to  that  which  prevails  in  copyholds, 
where  a  surrender  by  the  husband  to  the  wife,  or  by  the 
wife  to  her  husband,  is  good  (d). 

So  although  a  limitation  to  ^  for  life  by  one  instru- 
ment, and  a  limitation  to  his  heirs,  or  heirs  of  his  body, 
by  another,  cannot  unite  according  to  the  rule  in  Shelley's 
case,  yet  a  limitation  to  A  for  life  by  deed,  and  a  limi- 
tation afterwards  in  his  life-time  to  his  heirs,  or  the  heirs 
of  his  body,  under  an  execution  of  a  power  of  appoint- 
ment contained  in  the  deed  creating  the  life-estate,  will 
coalesce,  so  as  to  give  the  inheritance  to  A.  Perhaps 
the  nearest  case  to  this  in  the  old  books  is  Pybus  and 
Mitford,  where  a  limitation^  to  the  heirs  of  the  body  of 
A  was  held  to  unite  with  an  estate  for  life  which  resulted 
to  him  by  the  same  deed.  Mr.  Fearne,  in  his  investigation 
of  this  point,  considers  it  clear  that  the  limitations  will 
unite :  he"  treats  the  deed  executing  the  power  as  a 
branch  of  the  original  settlement,  merely  directing  the 
operation  of  it,  quoad  the  uses  appointed,  and  con- 
sequently 

{h)    Per    Lord   Hardwicke,  (c)  See  Latch,  44;    9   Wih. 

Duke  of  Marlborough  v.  Lord  402. 

Godolphin,  a  Yes.  61 ;  and  see  (d)  See  Bunting  v^  Lepingwel, 

Southby  V.  StonehouHe*  ib.  610,  4  Rep.  39,  a. 
accordingly. 
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sequently  the  limitations  in  such  appointment  are  part 
of  such  settlement,  and,  by  relation,  -virtually  contained 
therein  from  the  time  of  the  appointment,  only  declared 
by  way  of  reference  to  a  subsequent  specification  thereof. 
He  treats  the  rule  in  Shelley's  case  as  requiring  no  iden- 
tity of  time  in  the  declaring,  but  only  of  the  instrument 
creating  the  two  limitations ;  imd  to  show  that  the  estates 
may  vest  at  different  times  he  refers  to  the  common 
case  of  an  estate  to  two  or  more,  for  their  lives,  remainder 
to  the  right  heirs  of  the  survivor  of  them,  and  the  case 
put  in  1  Inst,  (e),  that  if  lands  be  given  to  two  during 
their  joint  lives,  remainder  to  the  heirs  of  him  who 
shall  die  first,  the  heir  will  be  in  by  descent,  which  are 
direct  authorities  that  no  identity  in  point  of  time  of 
vesting  of  the  two  estates  is  requisite  to  the  operation 
of  the  rule  (/). 

When  these  observations  were  made  by  Mr.  Feame, 
no  judicial  opinion  had  ever  been  delivered  on  the  point, 
but  in  y enables  and  Morris  (g)  the  very  question  arose. 
Under  a  settlement  the  husband  was  tenant  for  life,  re- 
mainder to  trustees  and  their  heirs  generally,  to  preserve 
remamders,  with  remainder  (after  several  uses  which 
never  arose)  to  such  uses  as  the  wife  should  appoint. 
She  appointed  to  the  right  heirs  of  her  husband.  The 
Court  ultimately  held  that  the  fee-simple  vested  in  the 
trustees,  so  that  the  estate  limited  under  the  power  being 
merely  equitable  could  not  unite  with  the  limitation  to 
the  husband  for  life  in  the  deed,  which  was  a  legal  estate ; 
but  Lord  Kenyon  treated  it  as  quite  a  clear  point,  that 
the  appointment  was  to  be  considered  in  the  same  light 

as 

(e)  1  Inst.  378,  b.  ig)  7  Terai  Rep.  343,  438. 

Vf)  Contingent  Remainders, 
99,  4th  edition. 
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as  if  it  had  been  inserted  in  the  original  deed  by  which 
the  power  of  appointment  was  created ;  and  therefore  he 
held,  that  if  the  limitation  to  the  heirs  of  the  husband 
had  been  a  legal  estate,  it  would  have  enlarged  the  estate 
in  the  ancestor,  and  given  him  a  fee. 

So,  as  a  consequence  of  this  rule,  it  has  been  deter- 
mined, that  where  an  estate  was  conveyed  to  such  uses 
as  A  should  appoint,  and  in  default  of  appointment  to 
himself  in  fee,  yielding  and  paying  a  fee-farm  rent, 
which  he  covenanted  to  pay  accordingly,  and  afterwards, 
by  virtue  of  his  power,  he  conveyed  the  estate  to  a  pur- 
chaser, such  purchaser  was  not  subject  to  the  covenant 
for  payment  of  the  rent,  for  although  the  covenant  ran 
with  the  land  in  the  first  instance,  yet  it  ceased  to  do  so 
in  the  hands  of  the  purchaser,  because  he  did  not  take 
the  interest  of  the  original  grantee,  but  took  as  if  the 
original  conveyance  had  been  made  to  himself  (A).  This 
decision  leads  to  the  observation,  that  wherever  a  pur- 
chaser is  to  enter  into  a  covenant,  which  it  is  intended 
shall  run  with  the  land,  the  vendor  ought  to  insist  upon 
the  purchaser  taking  a  conveyance  to  himself  in  fee,  and 
should  not  permit  the  estate  to  be  limited  to  the  usual 
uses  (i)  to  bar  dower. 

Of  course  the  beneficial  interest  a  man  takes  under 
the  execution  of  a  power  forms  part  of  his  estate,  and 
is,  like  the  rest  of  his  property,  subject  to  his  debts ; 
nor  indeed,  can  an  appointment  be  made  so  as  to  pro- 
tect the  funds  from  the  debts  of  the  appointee  (Jc). 

But  equity  goes  a  step  farther,  and  holds  that  where 

a  man 

(A)  Roach  r.  Wadham,  6  East,         {h)  Alexander  v.  Alexander, 

^^?;  *     ^  .  «.     t.  a  Vei.  C40. 

(0  See  Treat,  of  Purcn.  477, 

481,  5th  edit 
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a  man  has  a  general  power  of  appointment  over  a  fund, 
and  he  actually  exercises  his  power,  whether  by  deed 
or  willy  the  property  appointed  shall  form  part  of  his 
assets,  so  as  to  be  subject  to  the  demands  of  his  cre- 
ditors, in  preference  to  the  claims  of  his  legatees  or 
appointees  (/),  But  in  order  to  raise  this  equity  the 
power  must  be  actually  executed,  for  equity,  as  we  shaU 
hereafter  see,  never  aids  the  non-execution  of  a  power  (m). 
And  although  creditors  in  these  cases  prevail  over  vo- 
lunteers, yet  if  a  party  taking  under  a  voluntary  ap- 
pointment sell  to  a  person  bond  Jide  and  for  a  valuable 
consideration,  such  person,  in  analogy  to  the  decisions 
on  the  statute  of  voluntaiy  conveyances,  will  be  preferred 
to  the  creditors  (n),  as  having  a  preferable  equity  to 
them. 


Ill,  Although  every  power  operates  as  a  power  of 
revocation  and  new  appointment  (o),  yet  in  order  to 
enable  us  to  consider  accurately  the  effect  of  the  execu- 
tion of  powers  on  the  estates  in  the  settlement,  we  must 
here  distinguish  three  kinds  of  powers,  viz.  first,  a  power 
of  revocation ;  secondly,  a  power  of  appointment  with  a 

limitation 

(Q  Lassels  v.  Lord  CornwalliSy  269 ;  Troughton  v.  Troughton, 

2  Vem.  465  ;  Prec.  Cha.   332  ;  3  Atk.  6^'^. 

Thomson  r.Towne,  2  Vern.  319;  (m)  Holmes  r.  Coghill,  7  Ves« 

Hinton  v.  Toye,   1  Atk.  465 ;  Jim.  499 ;  is  Ves-  Jun.  3o6. 

Shirley  X7.  Ferrers,  3  Atk.  172;  (fi}Georgev.  Milbanke,9Ve8. 

2  Yes.  2,  8,  9 ;  7  Ves.  Jun.  503,  Jun.  190 ;  Hart  v.  Middlehurst, 

n.  cited; Bainton  r.  Ward,  2  Atk.  3  Atk.  377;  see  1  Mer.  638,  and 

1 72 ;  2 Ves.  2 ;  7 Ves.  Jun.  503,  n. ;  infra^  ch.  9. 

Lord  Townshend  v.  Windham,  (0)  See  Tarback  v*  Marbury, 

sVes.  1;  Pack  v.  Bathurst,  3  Atk.  s  Vem.  511. 
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limitation  over  in  default  of  appointment ;  and,  thirdly, 
particular  powers  in  a  settlement,  as  powers  of  leasing 
and  jointuring. 

And  first,  as  to  a  power  of  revocation :  Immediately 
upon  the  execution  of  it  the  ancient  uses  are  determined, 
whether  limited  to  a  subject  pr  to  the  King  (p),  without  * 
entry  or  claim,  if  the  party  who  has  the  power  is  him- 
self tenant  of  the  freehold,  as  he  cannot  enter  upon  him- 
self;  and  a  claim  is  unnecessary ;  but  it  has  been  doubted 
whether  a  claim  is  not  necessary  where  the  revoker  has 
DO  interest  in  the  land  (g). 

Secondly,  as  to  powers  with  estates  limited  in  default 
of  their  being  exercised.  Imm^iately  upon  the  execution 
of  such  a  power  the  estates  limited  in  default  of  ap- 
pointment cease,  and  are  ddeated ;  and  the  estates  • 
Kmited  under  the  power  take  effect  from  the  time  of  the 
execution  of  the  power,  in  the  same  manner  as  if  they 
had  been  contained  in  the  deed  creating  the  power.  The 
estates,  however  limited  in  default  of  appointment,  are, 
as  we  have  seen,  vested  estates  (r).  Therefore,  where 
an  estate  is  limited  to  such  uses  as  a  man  shall  appoint, 
and  in  default  of  appointment  to  him  in  fee,  as  he  is^ 
seised  in  fee  until  appointment,  his  wife  becomes 
dowable ;  and  it  was  formerly  doubted  whether  a  subse- 
quent appointment  would  drive  out  the  wife's  right  of 
dower  (i).  It  was  to  prevent  this  question  from  arising 
that  in  the  limitations  to  bar  dower  an  interposed  estate 
was  given,  in  default  of  appointment,  to  a  trustee.  There 

are 

(p)  1  Jo.  193.  (r)  Supra,  cb.  2,  sect.  4. 

(?)  I>igg«'8  caie,  1  Rep.  173,         /^)  See  n.  (a)  Co.  Litt.  316,  a. 
'5th  resol. ;  Mo.  605 ;  Co,  Litt. 
«37«a;  and  see  Vernon's  case, 
Mo.  74^. 
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are  few  pcnnts  upon  which  a  greater  difference  of  opinfoil ' 
has  prevailed  in  the  profession.  It  was  formerly  mnch 
debated  whether  the  fee  was  vested  in  the  party,  but 
that  question  is  now  at  rest.  Some  opinions  have  taken 
a  distinction  between  a  limitation  in  default  of  and  until 
appointment,  and  a  limitation  merely  in  default  of  ap- 
pointment ;  in  which  last  case,  it  has  been  contended, 
the  fee  does  not  vest;  this  doctrine,  however,  cannot 
be  supported  at  the  present  day.  It  must  be  taken  as  a 
settled  principle  that  the  fee  is  vested  in  the  husband^ 
and  the  right  of  dower  has  attached.  And  the  opinion 
of  most  of  the  eminent  men  of  the  times,  and  amongst 
them  of  the  late  Mr.  Feame,  was,  that  the  right  of  dower 
was  defeated  with  the  estate  on  which  it  attached  by  the 
execution  of  the  power.  Upon  principle,  it  is  difficult  to 
frame  a  reason  in  favour  of  the  right  of  dower;  for 
although  the  estates  limited  by  the  execution  of  the 
power  take  effect  only  from  the  time  of  the  executioD  of 
the  power,  yet  the  estates  limited  in  defoult  of  appoint^ 
ment  cease  the  instant  before  the  new  uses  arise  (I). 
Perhaps  the  doubt  may  have  been  raised  <m  this  ground, 
that  as  a  conveyance  of  the  fee  would  in  fact  destroy 
the  power,  a  partial  charge  or  right  attaching  on  it,  even 
by  operation  of  law,  must  have  the  effect  of  defeating 
the  operation  of  the  power  pro  tanto.  The  opinions  of 
tile  Judges  on  this  point  stand  thus:  In  Cave  and 
Holford,  Mr.  Justice  Heath  expressed  an  opinion,  that 
die  power  would  enable  the  donee  to  bar  the  claim  of 

dower.^ 


'  (I)  The  doubt  could*  •carcely  be  supported  on  Buckworth  r 
Thirkell,  Coll.  Jurid.  332,  3  Bos.  ond  PulL  6511,  xu  if  even  th«t 
itself  had  been  rightly  decided. 
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^wer  {/).     In  Cox  and  Chamberlain,  Lotd  AlVanley 

-spoke  rather  dubiously  of  the  question.     He  said,  that 

by  the  execution  of  the  power  the  estate  in  fee  might  be 

superseded,  "  though  perhaps  not  to  bar  dower."  Lord 

Eidon  appears  to  have  thought  with  Mr,  Justice  Heathy 

that  the  appointment  drove  out  all  intermediate  estates^ 

and  the  dowress  could  not  sustain  her  claim  of  dower 

vpon  the  new  estate  in  the  appointee  of  the  power  (u). 

In  a  later  case  Lord  Eldon  said,  that  fiotwithstanding 

his  own  opinion,  if  the  point  had  arisen,  be  would  have 

permitted  the  party  to  take  the  opisQioii  of  a  Court  of 

law  upon  it  (I). 

In  the  kte  case  of  Moreton  v.  Lees  {jc),  the  point 

was  decided  a^nst  the  right  of  dower^    The  widow 

brought  her  writ  of  dower,  and  the  defendants  pleaded 

that  the  husband  was  only  seised  by  virtue  of  a  feoffment 

4ated  1 2th  March,  1 787,  whereby  the  e&tate  wais  granted 

to  the  husband  and  his  heirs  and  assigns^  to  such  uses  a» 

he  should  appoint  by  deed  or  will;  and  for  want,  or  m 

default  of,  and  in  the  mean  time,  and  until  appointment, 

to  ihe  use  of  the  husband,  his  heirs  and  .assigns  for  ever;* 

and  they  dso  pleaded  an  appointment  in  fee  by  hsm ; 

a  verdict  was  £rand  for  the  plaintiff,  subject  to  the  opmrbn 

of  the  Court,  and  the  Court,  upon  argument,  decided- 

against  the  widow's  right* 

Thirdly,, 

(0  See  3  Ves.  Jan.  657.  {x)C.  P.  Lancaster  Mareh  As- 

{u)  See  Maundrell  v.  Maun-     sizes,  1819,  upon  a  special  case. 

drell,  lo  Ves.  Jun,  246.  before  Richards,  C.B.  &Wood,B. 

(I)  The  cfwe  of  Wilde  v.  Fort,  4  Taunt.  334,  may  be  treated  as  an 
authority  in  favour  of  the  right  of  dower ;  but  it  is  not  stated,  whether . 
HalUday  executed  his  power  or  conveyed  his  estate.    If  tlie  latter, , 
of  course,  the  point  did  not  arise* 

Z2 
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Thirdly,  in  regard  to  particular  powers  in  a  settlemen^^ 
as  powers  of  leasing,  jointuring,  charging  with  portion? 
for  younger  children,  selling  and  exchanging,  &c.  these 
we  may  consider  under  two  views :  ist,  with  respect  to 
the  operation  of  the  powei's  on  the  limitations  in  the 
settlement,  and  2dly,  in  relation  to  their  effect  on  each 
other.     And,  first, 

I.  It  holds  generally  true,  that  a  power  to  create  leases, 
or  any  other  estate  to  take  effect  in  possessi(xi,  will  con- 
trol and  over-reach  all  the  estates  in  the  settlement  (y). 
Thus,  in  a  case  (z)  where  knds  were  settled  to  A  for 
life,  then  to  trustees  for  a  termf  upon  such  trusts  as  A. 
should  direct,  and  then  to  uses  in  strict  settlement,  with 
a  power  of  leasing  tjo  A;  A  first  declared  the  trusts  of 
the  term  for  payment  of  his  debts,  and  then  granted  a 
lease  in  exercise  of  his  power.  It  was  objected,  that  the 
estate  was  bound  by  the  declaration  of  trust  by  A,  and* 
that  he  could  not  afterwards  execute  his  power  so  as  to 
over^reach  the  term ;  but  this  was  over-ruled,  "  for  the 
term  was  originally  subject  to  the  power  being  contained 
in  the  same  deed,  and  he  having  exercised  his  power,  the. 
leases  are  precedent  to  the  term,  and  control  it." 

So,  in  another  case,  where  the  settlement  was  to  A  ■ 
for  life,  remainder  to  such  woman  as  he  should  marry, 
for  life,  remainder  to  the  first  and  other  sons  in  tail,  re*, 
mainder  to  A  in  fee,  with  a  power  to  him  to  charge 
portions  for  younger  children,  which  he  afterwards  duly 
exercised ;  it  was  prayed  that  the  remainder  only  mi^t 

be 

(y)  Sec  the  argument  of  Bridg-  Jac.  347.  nom.  Fox  v.  Prick* 

man,  Chief  Justice,  in  Bosworth  wood. 

«h  Farrand,  Cart,  ill;  and  sec  a  (x)  Talbot  r.  Tipper,  Skin.  427- 
Ro.  Abr.  260,  pi.  5 ;  S.  C.  Cro. 
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be  charged  with  the  portion ;  but  the  Court  held,  that 
the  power  and  the  charge  made  pursuant  thereto  did 
affect  the  wife's  estate  for  life  as  well  as  the  remainder ; 
and  •  that  it  was  like  a  power  of  leasing,  which  over- 
reaches all  the  estates,  for  which  reason  they  said  it  was 
usual  to  insert  a  proviso  in  such  power  of  charging,  that 
it  shall  not  prejudice  the  jointure  or  other  preceding 
estate  (a). 

Again,  in  the  case  of  Mosley  and  Mosley  (i),  under 
a  strict  settlement  by  a  father  and  his  eldest  son,  terms 
of  years  were  created  to  raise  portions  for  the  father^s 
younger  children.  And  paicers  were  given  to  the  son, 
•subject  to  his  father's  life-estate,  to  direct  portions  to  be 
raised  for  his  younger  children.  These  powers  were 
executed,  and  the  father's  younger  children  insisted  that 
their  portions  were  a  prior  incumbrance,  as  they  were 
created  by  the  settlement  which  was  executed  long  prior 
to  the  deeds  executing  the  powers.  But  Lord  Alvanley, 
then  Master  of  the  Rolls,  held  otherwise.  He  said, 
)that  the  moment  the  power  was  executed  it  was  as  if  in 
the  original  deed,  and  in  that  way  it  would  stand  how. 
This  power  was  subject  to  the  father's  life-estate ;  there- 
fore it  must  be  taken  as  if  made  subsequent  to  the  life- 
estate  of  his  father.  As  soon  as  he  has  executed  that 
power  the  term  created  by  it  comes  in  immediately  after 
the  estate  of  the  father,  before  the  other  terms,  b\it  not 
before  his  life-estate.  The  charge,  therefore,  is  the 
first  incumbrance  upon  the  estate.  Suppose  the  power 
was  not  for  a  provision  for  younger  children,  but  to  se- 
cure a  jointure  to  his  wife ;  according  to  the  defendants^ 

that 

(fl)  Bcale  r.  Bealc,  1  P.  Wms.  344.         (4)  5  Ves.  Jan.  348. 

Z3 
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that  jointure  would  be  postponed  to  his  younger  brother  1i 
fortunes.  What  pretence  is  there  for  that  ?  The  mo- 
ment he  raises  the  term  it  is  put  in  after  the  life  of  his 
father,  to  which  the  power  is  subject  He  could  not,  he 
added,  in  point  of  conveyancing,  put  it  in  any  where  else. 

In  a  late  case,  where  there  was  a  strict  settlement^ 
the  ultimate  limitation  was  to  the  use  of  the  settlor  in 
fee,  "  subject,  nevertheless,  and  charged  with  the  pay- 
ment of  6,000  /•  as  he  should  appoint."  It  was  insisted 
by  the  bill,  but  not  relied  upon  in  argument,  that  the 
power  only  operated  as  a  charge  upon  the  ultimate  re«^ 
version.  The  Master  of  the  Rolls  held,  that  upon  the 
true  construction  the  reservation  of  the  right  to  charge 
must  extend  to  the  estate  in  all  the  limitations  of  it,  and 
not  be  confined  merely  to  the  reversionary  interest  limited 
to  himself,  over  which  he  would  have  a  disposing  power 
at  all  events  (c). 

II,  Where  several  powers  have  been  given  by  the 
$ame  deed,  and  two  or  more  of  them  are  executed,  and 
no  provision  has  been  made  in  regard  to  their  priorities^ 
the  intention  of  the  settlement  and  the  object  of  the 
powers  must  be  the  best  guides  to  the  construction.  In 
the  case  of  Yelland  and  Ficlis  (J),  Coke,  Chief  Justice,, 
laid  it  down,  that  if  one  make  a  conveyance,  with  a  power 
to  make  leases  and  a  power  of  revocation,  if  he  make  a 
lease  (I)  he  may  afterwards  revoke  for  the  residue.     In-* 

deed, 

(p)  Stackhouse  v.  Barnston^  lo  Yes.  Jun.  453;  fee  Forster 
V.  Graham,  Q-Str.  g6i  v  3  Bam.  R.  R.  341,  428. 

(rf)Mo.  788. 

(I)  Viner,  who  inserts  this  dictum  in  his  Abridgment,  after  this 
word  <Mease,"  adds  the  words  [of  part]  between  brackets.  There 
is  no  pretence,  however,  for  this  interpolation. 
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deed,  it  could  not  possibly  be  argued  that  the  interest  of 
a  lessee,  who  is  considered  a  purchaser  pro  tanto^  would 
be  defeated  by  the  subsequent  execution  of  another 
power  by  the  lessor.  It  were  not  easy  to  lay  down  any 
abstract  proposition  on  this  head ;  but  questions  upon  it 
seldom  occur.  The  dictum  in  Moore  is  perhaps  the 
only  observation  in  the  books  on  this  point.  The  nature 
of  the  powers,  in  most  instances,  sufficiently  points  out 
the  priority  to  which  the  estates  created  under  them  are 
entitled.  Thus  a  power  of  sale  must  defeat  every  limi- 
tation of  the  estate,  whether  created  directly  by  the  deed, 
or  through  the  medium  of  a  power,  except  estates  limited 
to  persons  standing  in  the  same  situation  as  the  pur- 
chaser, for  example,  a  lessee.  As  to  powers  executed  in 
favour  of  the  family,  a  jointure,  whether  created  before 
or  after  a  provision  for  the  jointress's  younger  children, 
must  of  course  take  precedence  of  it ;  but  they  must 
both  give  way  to  a  subsequent  execution  of  a  j^ower  to 
sell  and  exchange,  or  lease.  It  is  usual,  in  most  cases, 
to  provide  by  the  settlement  for  the  priority  of  the  several 
powers  contained  in  it  {e). 

{e)  See  Sand,  on  Uses,  158—162,  3d  edit. 


5^4 
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CHAPTER    VI. 

OF  EQUITABLE  REUEF  IN  FAVOUR  OF  DEFECTIVB 

EXECUTIONS  OF  POWERS. 


■■■■■■■■MMM 


SECTION    I. 

OF   THIS    RELIEF  WHERE  THERE    IS   A    MERITORIOUS 
CONSIDERATION    IN   THE    APPOINTEE, 

We  have  before  seen  that  powers  took  their  rise  before 
the  statute  of  uses,  and  were  then  sanctioned  and  pro- 
tected  by  equity  only  ;  nor  did  equity  suffer  the  statute 
to  deprive  it  of  this  valuable  branch  of  its  jurisdiction. 
At  law,  the  omission  of  any  circumstance  required  to 
the  execution  of  a  power  was  deemed  fatal ;  but  equity, 
where  there  was  a  good  or  a  valuable  consideration,  in- 
terposed  its  aid,  and  supported  the  defective  execution 
of  the  power.  Before  the  limits  to  this  equitable  relief 
were  folly  established,  it  was  speciously  argued,  that 
although  the  circumstances  required  to  a  power  must 
be  observed  at  law,  yet  when  a  man  hath  a  power  over 
an  estate,  those  circumstances  are  only  a  guard  upon 
himself  that  he  may  not  be  surprised  into  a  sudden  dis- 
position of  it.  But  when  deliberately  and  solemnly  he 
hath  done  an  act  whereby  he  disposeth  of  this  estate, 

but 
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but  there  wants  some  little  ceremony  or^circumstance, 
such  as  the  not  tendering  12  d.  or  the  like,  a  court  of 
equity  ought  to  supply  such  a  defect  to  support  this 
solemn  intention  to  dispose  of  it.  For,  plain  it  is,  he  is 
not  surprised  into  this  act,  and  so  the  reason  for  those 
circumstances  fails,  and  they  need  not  be  strictly  ob- 
served. But  to  this  it  was  answered  and  resolved,  that 
powers  were  similar  to  conditions  at  common  law ;  and 
as  a  man  must  perform  a  condition  at  common  law  to 
entitle  him  to  re-enter,  he  must  execute  his  power  to 
entitle  him  to  a  revocation.  And  a  court  of  equity  can  no 
more  let  a  man  in  to  defeat  an  estate  upon  a  power  of 
revocation,  without  a  due  execution  of  the  power,  than 
the  common  law  could  let  in  a  man  to  defeat  an  estate 
upon  a  condition,  without  performance  of  the  condition ; 
or  than  a  court  of  equity  can  permit  a  man  to  defeat  a 
voluntary  conveyance  without  a  power  of  revocatioii ;  for 
it  is  all  but  a  condition  which  must  be  performed,  or  no 
advantage  taken  of  it ;  and  a  court  of  equity  may  do 
great  things,  but  they  cannot  alter  things,  or  make  them 
to  operate  contrary  to  their  essential  natures  and  pro- 
perties (a). 

In  modem  times  it  has  been  contended,  that  what- 
ever is  an  equitable  J  ought  to  be  a  legale  execution  of  a 
power  (6)  \  because,  as  Lord  Mansfield  observed,  there 
should  be  a  general  rule  of  property ;  and  if  the  courts 
of  equity  say,  we  will  presume,  that  where  the  execution 
is  for  a  meritorious  consideration,  a  strict  adherence  to 
the  precise  form  was  not  intended,  and  therefore  it  is 

not 

(a)  See  3  Cha.  Car  66,  67,  (6)Zouchv.Woobtoi»,3  6urr. 
107,  108.  1136. 
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not  necessary,  the  moment  the  same  rule  is  fixed  and 
adopted  at  law,  every  man  who  creates,  and  every  man 
viho  is  to  exercise  a  power  understands  what  he  is  to 
do  (c) ;  and  he  considered  that  where  there  is  a  meri- 
torious consideration,  it  was  not  necessary  even  at  law 
strictly  to  adhere  to  the  precise  form  (d).  The  vice  of 
this  reasoning  is,  that  equity  itself  does  not  hold  the 
power  well  executed,  unless  the  form  is  adhered  to ;  but 
where  the  execution  is  for  a  meritorious  consideration^ 
compeb  the  person  seised  of  the  estate  in  default  of  exe* 
cution  of  the  power  to  make  good  the  defect — a  juris* 
diction  which  courts  of  law  cannot  assume,  because^  they 
have  no  means  of  enforcing  it's  observance.  At  the 
present  day,  however,  Lord  Mansfield's  doctrine  is  com- 
pletely  exploded:  equity  alone  can  relieve  against  a 
defective  execution  of  a  power,  and  that  only  whece 
there  jsa  meritorious  ^nsideration  in  the  person  applying 
for  the  aid  of  the  court. 

Sir  William  Grant,  with  his  usual  precision,  strongly 
observed  (e),  that  it  is  difficult  to  discover  a  sound  prin-* 
ciple  for  the  authority  which  equity  assumes  for  aiding  a 
defective  execution  in  certain  cases.  If  the  intention  of 
the  party  possessing  the  power  is  to  be  regarded,  and 
not  the  interest  of  the  party  to  be  affected  by  the  execu- 
tion, that  intention  ought  to  be  executed  wherever  it  is 
manifested ;  for  the  owner  of  the  estate  has  nothing  to 
do  with  the  purpose ;  to  him  it  is  indifferent  whether  it 
is  to  be  exercised  for  a  creditor  or  a  volunteer.  But  if 
the  interest  of  the  party  to  be  affected  by  the  execution 

is 

(c)  Cowp.  267.  ((/)  7  Ves,  Jim.  506 ;  and  aee- 

(rf)  Cowp.  a6y.  15  Vcs,  Jim.  51. 
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is  to  be  regarded,  why,  in  any  case,  exercise  the  power, 
except  in  the  form  and  manner  prescribed  ?  He  is  an 
absolute  stranger  to  the  equity  between  the  possessor  of 
the  power,  and  the  party  in  whose  favour  it  is  intended 
to  be  executed.  As  against  the  debtor  it  is  right  that  he 
should  pay  (I).  But  what  equity  is  there  for  the  ere- 
ditor  to  have  the  money  raised  out  of  the  estate  of  a 
third  person,  in  a  case  in  which  it  was  never  agreed  that 
it  should  be  raised  ?  The  owner  is  not  heard  to  say  it 
will  be  a  grievous  burthen,  and  of  no  merit  or  utility* 
He  is  told  the  case  provided  for  exists ;  it  is  formally 
right ;  he  has  nothing  to  do  with  the  purpose.  But  upou 
a  defect  which  this  court  is  called  upon  to  supply,  he  is 
not  permitted  to  retort  this  argument,  and  to  say  it  is 
not  formally  right ;  the  case  provided  for  does  not  exist ; 
and  he  has  nothing  to  do  with  the  purpose.  In  the  sort 
of  equity  upon  this  subject  there  is  some  want  of  equa- 
lity. But  the  rule  is  perfectly  settled,  and  though  per- 
haps with  some  violation  of  principle,  with  no  practical 
inconvenience. 

Thus,  then,  the  jurisdiction  stands ;  and  we  may  now 
inquire  what  amounts  to  such  a  consideration  as  will 
enable  equity  to  interpose  it's  aid  in  favour  of  a  defective 
execution  of  a  power. 

I.  In  Chapman  v.  Gibson  (f\  Lord  Alvanley  laid  it 
down  that  the  execution  of  a  power  and  a  surrender  of  a 
copyhold  go  hand  in  hand  precisely  on  the  same  ground, 
^nsequently  the  same  relief  is  to  be  granted  in  cases  of 

a  defective 
(/)  3  Bra.  C.  C.  sap ;  and  see  17  Vcs.  Jun.  397. 


m  S 

(I)  The  question  was,  whether  the  Court  would  execute  a  power 
m  favour  of  creditors. 
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a  defective  execution  6f  a  power,  and  of  the  grant  of  1^ 
surrender  of  a  copyhold;  the  aid  of  equity  then  will 
be  afforded  to  a  purchaser  (g),  which  term  includes  a 
a  mortgagee  and  a  lessee  (I)  (A),  and  to  a  creditor  (i). 
The  like  aid  will  be  afforded  to  a  wife  (A),  and  to  a  legi- 
timate child  (0 ;  and  although  to  constitute  a  valuable 
consideration  Jbr  a  settlement  on  a  wife  or  child  it  must 
be  made  before  marriage ;  yet  the  marriage  and  blood 
are  meritorious  considerations,  and  claim  the  aid  of  a 
court  of  eqtiity  in  support  of  a  defective  execution  of  a 
power  in  their  favour  (w),  although  the  power  was  exe-* 
cuted  after  the  marriage. 

But  it  has  been  decided  that  a  defective  execution  of  a 
power  given  by  a  wife  cannot  be  aided  in  favour  of  her 
husband  (n)y  nor  is  the  equity  extended  to  a  natural 

child ; 


{g)  Fothergill  v.  Fothergill, 
d  Freem.  257  ;  Anon.  ib.  224 ; 
3  Cha.  Ca.  68 ;  Cowp.  267. 

{h)  Barker  ▼.  HiU,  2  Cha. 
Rep.  113;  Btadley  v.  Bradley ^ 
3  Vera.  163 ;  Taylor  v.  WlieeleTf 
2  Vem,  564 ;  and  Jennings  ¥• 
Mooref  ib.  609;  Reid  v.  Sher- 
goldy  10  Ves.  Jun.  370. 

(t)  Fothergill  V.  Fothergill,  uii 
sup.  3  Cha.  Ca.  89 ;  Pollard  v. 
Greenvily  1  Cha.  Ca.  10 ;  1  Cha. 
Rep.  98;  Wilkes  v.  Holmes, 
9  Mod*  485;  Ithell  V.  Beancy 
I  Ves.  215;  Bixhtf  v.  Jj^ey^  2 
Bro.  C.  C.  325 ;  2  Dick.  698. 

{k)  Cowp.  267 :  Fothergill  v. 


Fothergill,  2  Freem.  256 ;  Lady 
Clifford  V.  Earl  of  Burlington^ 
2  Vem.  397 ;  Coventry  v.  Coven- 
try, 2  P.  Wms.  222 ;  and  see  ib. 

705. 

(Q  Sarth  V.  Lady  Blanfray,^ 
Gilb.  £q.  Rep.  166;  Sneed  v. 
Sneed,  Ambl.  64 ;  Cowp.  964, 
265,  cited ;  and  see  Cowp.  267. 

(m)  Fothergill  v.  Fothergill,  a 
Freem.  256 ;  Hervcy  v.  Hervey, 

1  Atk.  561 ;  Churchman  v.  Her- 
vey,  Ambl.  335. 

(n)  Watt  r.  Watt,  3  Ves.  Jim. 
244 ;  Moodie  v.  Reid»  1  Madd- 
516 ;  and  8«e  Sargeson  v.  Sealey, 

2  Atk.  41 2. 


(I)  The  cases  ia  Italics  were  decided  upon  Copyholds. 
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child  (o)  ;  nor,  as  it  has  at  length  been  determined^  to  a 
grandchild  {p%  neither  will  it  extend  to  a  brother  or  sister 
even  of  the  whole  blood  (y),  much  less  of  the  half 
blood  (r),  nor  to  a  nephew  (*),  or  cousin  (/),  and,  djbr- 
tiori,  it  cannot  be  afforded  to  a  mere  volunteer  (u). 

We  have  seen  Uiat  this  equity  extends  to  creditors ; 
and  where  a  man,  having  a  general  power  of  appoint- 
ment, duly  executes  it  in  favour  of  a  stranger,  equity  wUl 
lay  hold  of  the  funds  in  the  hands  of  the  appointee, 
for  the  benefit  of  the  creditors  of  the  person  executing 
the  power  (a:) ;  but  where  the  power  is  not  executed 
equity  cannot  assist  the  creditors  (y).  Upon  this  doc-- 
trine.  Lord  Erskine,  in  a  late  case,  started  an  ingenious 
question,  whether,  if  the  power  be  informally  executed 
in  favour  of  a  stranger,  equity  can  first  grant  the  relief 
at  the  suit  of  the  creditors,  so  as  to  vest  the  fund  in  the 
appointee,  and  then  convert  him  into  a  trustee  of  it  for 
creditors ;  and  he  appeared  to  think  that  this  might  be 

done. 


Xo)  Tursaker  v.  Robinson  f  Prec. 
t^^  475;  Tudor  v.  Anson^  2 
Ves.  589. 

(p)  See  Kettle  v.  Teiamsendf 
1  Salk.  187;  IVatts  v.  BuUas, 
I  P.  Wms.  60 ;  Freestone  v.  Rant, 
ib.  61,  h. ;  3  Bro.  C.  C.  831 ; 
Fursaker  r.  Robinsony  Prec.  Chia. 
477;  Tudory.Ansony2VeB.sB2; 
Chapman  t.  Gibson^  3  Bro.  C.  C. 
"929 ;  HiUs  v.  Do/omtony  5  Yes. 
jun.  567;  Perry  v.  Whitehead^ 
6  Ves.  jua.  544 ;  and  iee  1  Watk. 
Copyh.  1 36,  1 38. 

(7)  Goodwyn  V.  Goodrmfn^  i 
Ves.  aa8. 


(r)  Goring  v.  Nash,  3  Atk.  189; 
which  overruled  WaHs  v.  BuOaSf 
ubisup. 

{s)  Strode  v.  Russell,  2  Vem. 
6a  1 ;  Marston  v.  Gowan,  3  Bro. 
C.  C.  170;  and  see  Piggot  v. 
Penrice,  Com.  350. 

(t)  Tudor  Y.  Anson,  2  Ves.  58a. 

(u)  Smith  V.  Ashton,  2  Freem^ 
309;  see  3  Cha.  Ca.  113,  136; 
Sargeson  v.  Seaiey,  2  Atk.  415 ;. 
Godwin  v.  Kilsha,  Ambl.  684; 
Reg.  Lib.  A.  1768,  fol.  495. 

(x)  Vide  ch.  5,  sect  8. 

(y)  Vide  tnfra^  sect.  3« 
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done  (z).  There  is  no  authority  however  for  this  ciN 
€uitous  .reliefi  and  it  may  well  be  doubted  whether  it 
will  ever  be  granted.  Where  the  fund  is  effectually 
given  to  a  stranger,  equity  considers  him  a  trustee  of  it 
for  the  creditors,  and  the  remainder-man  has  no  ground 
of  complaint,  because  the  power  is  legally  executed. 
Where  a  defect  is  supplied  for  the  appointee,  the  relief 
has  at  least  the  merit  of  effectuating  the  intention  of  the 
person  executing  the  power,  although  at  the  expense  of 
the  remainder-man ;  but  if  this  relief  should  be  afforded 
in  fevour  of  creditors,  where  the  fund  is  not  given  to 
them,  the  same  hardlship  would  be  imposed-  cmi  ike  re^ 
mainder.>man,  and.  at  the  same  time  the  mtention  of  the 
donee  of  the  power  would  be  debated.  Upon  this  head 
of  equity  it  is  clearly  established  that  the  interests  of  the 
remainder-man  shall  only  be  sacrificed  to*  the  intention 
of  the  donee  of  die  power  expressed  in  farrourof  a  per-^ 
son  from  whom  a  vailiiafaile  consideration  moved,  or  in 
whose  person  a  good  consideration  existed.  The  first 
point  to.  be  established  is  the  intention  of  the  person 
executing  the  power^  which  in  this  case  is'  not  merely 
wanting,  but  his  intention*  expressly  was,  that  his  credi^^ 
tors  should  not  have  the  fund.  Ilie  common*  equity  in 
favour  of  creditors,  where  the  fund  is  given  to  others^ 
does  not  arise  untii  the  p&wer  is  legally  executed.  The 
limits  of  the  law  on  this  head  appear  to  be  contained  in 
the  decided  cases. 

Although  the  appointee  may  prima  Jacie  be  entitled 
to  the  aid  of  the  court  (a\  yet  to  prevail  he  must  have 

a  pre^rable 

(jt;)Holtnesv.Co^i]ll,  12  Ves.     281,  cited;  and  Me  Hem^  vw 
Jun.  206.  Hervey,  1  Atk.  568. 

(fl)  See  ShadweU*5  case,  i  Ves. 
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ti  preferable  equity  to  the  person  against  whom  he  seek^ 
fbe  relief.  Therefore,  where  a  father  agreed  to  settle  an 
estate  on  his  wife  and  children,  but  neglected  to  do  so, 
•cmd  afterwards  prevailed  upon  his  eldest  son,  who  was 
ignorant  of  the  agreement,  to  settle  the  estate  in.  a  dif- 
ferent way,  whereby  the  father  had  a  power  of  jointuring^ 
which  upon  his  second  marriage  he  agreed  to  execute ; 
tbe  agreement  after  his  death  was  decreed  to  be  specie 
fically  executed  by  the  son,  who  was  the  remainder-man 
under  the  settlement ;  but  this  decree  was  reversed'  in 
the  House  of  Lords  (b)  (I).  The  son  was  seised  of  the 
l^al  estate,  and  he  had  as  good  an  equity  to  retain  tbe 
estate  discharge  of  the^inture,  as  the  wife  had  to  have 
ihe  defect  suppfied 

So,  although  there  is  a  meritorious  consideration  in 
the  appointee,  yet  if  the  donee  of  the  power,  after  a  dle^ 
fective  execution  of  it,  legally  execute  it-in  £avour  of  a 
iond^fide  purchaser  of  mort^gee  witiiout  ndtice,  tlie^ 

eoUrt 

(i)  Jeveri  v.  Jevers,  I>om.  Proc^  1734* 


(I)  The  principle  in  the  text  is  dear,  and  Jeven  and  Jerera  itf 
stated  in  Gro.  and  Rud.  of  Law  and  Equity,  p.  19,  as  having  been 
decided  on  the  ground  of  the  fraud  in  the  father ;  but  from  the 
prmted  cases  it  appears  that  the  settlement  was  made  in  considera^ 
tion  of  the  son  waving  the  agreement  entered  intd  upon  his  mother^ 
marrii^,  snd  the  bond  for. settling  Ae  jomtore-  faad'no  reftl'ence 
whatever  to  the  power,  upon  which  perhaps  thec^se  turned^  Kow» 
ever,  the  author  of  the  above  book,  who  lived  in  the  time  when  the 
decision  was  made,  most  likely  knew  the  ground  to  which  the  de« 
cision  was  genendly  referred.  The  above  case  is  in  4  Bron  P.  C. 
199>  hy  the  name  of  Ivers  v.  Ivers,  ^riiich  di£ferefiee  arose  from  the 
printed  cases.  In  the  appellant's  case,  tlie  cause  is  intitled  Jevers 
V.  Jevers ;  m  ib^  respondent'^  Ivers  Vi  Ivers. 
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court .  cannot  interfere ;  for  by  the  last  execution  the  ^ 
purchaser  obtains  the  legal  estate ;  and  as  he  has  equal 
equity  with  the  first  appointee,  he  cannot  be  disturbed. 
But  ify  previously  to  paying  his  money,  or  to  the  exe* 
cution  of  the  power,  he  have  notice,  either  express  or 
implied,  of  the  prior  appointment,  equity  will  compel 
him,  on  the  ground  of  fraud,  to  convey  the  estate  to  the 
first  appointee,  so  as  to  make  good  the  defect  in  the 
appointment  to  him  (c). 

And  Ivhere  trustees  with  a  power  of  sale  enter  into  a 
contract  for  sale  of  the  estate,  which  would  be  deemed  * 
a  breach  of  trust,  equity  will  not  only  refuse  to  inter- 
fere in  favour  of  the  purchaser,  but  will,  even  at  the  suit 
of  the  cestuis  que  trusty  restrain  the  trustees  from  exe* 
cuting  th^  contract,  and  the  purchaser  will  be  left  to  his 
remedy  at  law  (d). 

So  where  a  man,  with  a  power  of  leasing  for  twenty- 
one  years  at  rack-rent,  agreed  to  execute  a  lease  for, 
twenty«one  years,  and  a  further  lease  for  twenty-one 
years  at  any  time  during  his  life,  consequently  to  exe- 
cute a  lease  for  twenty-one  years,  whatever  might  be 
the  increased  value  of  the  property  at  the  time  of  the 
lease  granted  ;  there  were  other  points  in  the  cause,  but 
Lord  Redesdale  considered  this  to  be  an  agreement  to 
act  in  fraud  of  the  power,  and  held  that  the  purchaser 
was  not  entitled  to  a  specific  performance  even  pro  tanio. 
He  thought  that  courts  of  equity  should  never  enforce 
such  contracts,  whether  with  a  view  to  the  party  himself 

or 

(c)  As  to  what  amounts  to  no-  lo  Ves.  Jun.  29Q  ;  and  see  Strat- 

tice,  see  Treats  Parch.  5th  edit,  ford  v.  Lord  Aiborough,  1  Hidg. 

ch.  1 7.  P.  C.  28 1 ;  Brian  v.  Acton,  5  Vin. 

(ji)  See  Mortlock  v.  Buller*  Abr.  533,  pL  33.' 
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or  to  the  person  entitled  in  remainder.  In  the  first  placei 
it  is  unconscionable  in  the  tenant  for  life  to  execute  such 
a  lease,  because  it  brings  an  incumbrance  on  the  estate 
of  the  remainder-man,  and  puts  him  to  litigation  to  get 
rid  of  it ;  and  as  to  the  tenant  for  life,  it  is  compelling 
him  to  do  what  is  to  be  the  foundation  of  a  future 
action  for  damages  if  he  die  before  the  twenty-one 
years.  The  court  will  never  do  this,  but  will  leave  the 
party  at  once  to  bring  his  action  for  damages.  And  he 
also  conceived  that  this  sort  of  contract,  obtained  by  a 
person  who  knew  at  the  time  the  nature  of  the  titlfe,  is 
unconscionable  in  him,  as  he  makes  himself  a  party 
knowingly  to  that  which  is  a  fraud  on  the  remainder- 
man, and,  under  such  circumstances,  he  has  no  claim  to 
the  assistance  of  a  court  of  equity  (e). 

It  seems,  however,  open  to  contend,  that  if  the  lessee 
is  willing  to  take  such  a  lease  as  the  party  can  grant 
without  risk  to  himself  or  injury  to  the  remainder-man, 
equity  must  specifically  perform  the  agreement  pro 
tanto  (y*).  But  where  the  party  cannot  grant  the  lease 
required  so  as  to  bind  the  inheritance,  the  court  will  not 
decree  a  specific  performance  by  directing  an  invalid 
lease  to  be  executed,  which  might  encumber  and  em- 
barrass those  entitled  to  estates  in  remainder  (g). 

Upon  this  subject  of  equitable  relief  a  question  has 
often  arisen,  whether  a  party  be  entitled  to  the  relief  who 

is 

(e)  Harnett  v.  Yielding,  a  Scho.  1  Ball  and  Beatty,  341 ;  and  tee 

and  Lef.  549.  O'Rourke  r.  Percival,  a  Ball  and 

(/)  See  Treat.  Purch.  5th  Beatty,  58;  which  wa«  treated  at 

edit.  189,  959.  a  case  of  fraud. 

{g)  Ellard  t«  Lord  LlandafF, 
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is  already  provided  for ;  but  it  is  well  settled,  that  of  the 
quantum  of  provision  the  parent  or  husband  is  the  best 
judge  (h).  It  has,  however,  been  long  vexata  quesiio 
whether  a  surrender  can  be  supplied  against  an  Imr 
totally  unprovided  for  (i).  [n  Chapman  and  Gibson, 
Lord  Alvanley  considered  that  the  heir  could  not  be 
relieved  agtiinst.  The  principle,  he  said,  must  be  this ; 
that  the  testator  being  under  an  obligation  to  do  an  act, 
we  will  compel  the  heir  to  perfect  it ;  but  we  will  not 
compel  him  to  fulfil  one  obligation  at  the  expense  of 
another ;  and  if  the  testator  has  totally  forgot  to  make 
any  provision  for  his  eldest  son,  this  shall  be  ah  answer 
to  the  claim  of  the  wife  or  other  children.  In  a  latd 
case  (k\  Lord  Rosslyn  considered  it  equally  clear  that  the 
court  could  not  enter  into  the  question,  whether  the  heir 
was  or  was  not  provided  for  ;  but  it  was  not  necessary 
to  decide  the  point.  Lord  Alvanley,  however,  did  not 
subscribe  to  Lord  Roisslyn's  doctrine,  but  still  retained 
his  opinion  that  ah  heir  could  not  be  compelled  to  sup* 
ply  the  surrender  where  he  could  show  that  the  conse^ 
quence  would  be  (he  being  a  son  wholly  unprovided 
for)  that  he  would  be  compelled  to  fulfil  the  intention  of 
his  father  in  discharge  of  a  moral  or  natural  obligation 
in  favour  of  a  widow,  or  of  his  brothers  or  sisters,  when 
it  was  manifest  that  he  had  neglected  to  discharge  the 
obligation  he  was  under  of  providing  for  him  his  eldest 

son. 

(A)  Kettle  ▼.  Townsend,  i  Salk.  (i)  Kettle  v.  Twmend^  i  Salk. 

187;  Andretos  v.  Waller,  6  Vin.  187;  Hatokins  v.  Leigh,  1  Atk. 

Abr.  337,  pi.  1 2 ;  Tudor  v.  Anson.  387. 

a  Ves.  582 ;    Smith  v.  Baker,  {k)  Hills  v.  D^niion,  5  Ves; 

1  Atk.  385 ;  Chapman  v.  Gibson,  Jun.  557. 
3  Bro.  C.  C.  229. 
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«on.  (/).  This  question,  therefore,  is  still  very  doubtful ; 
nor  is  it  easy  to  conjecture  which  way  it  will  be  decided. 
Those  who  advert  to  princifde  will  probably  agree  witili 
Lord  Alvanley,  whilst  those  who  regard  practical  incon- 
venience will  coincide  with  Lord  Rosslyn ;  for  certainly 
'^adless  difficulties  will  be  introduced  if  the  Court  is  to 
inquire  into  the  circumstances  of  the  heir  at  law. 

It  is  clear,  however,  that  this  question  can  never  arise 
wheiie  the  heirs  are  persons  for  whom  the  testator  is 
under  no  natural  or  moral  obligation  to  provide,  as,  where 
the  heir  is  a  nephew,  or  niece  (m),  or  sister  (»)•  But  if 
the  inquiry  is  to  be  made,  it  should  seem  that  a  grand^ 
child  ^1  be  within  the  principle,  although  a  surrender, 
cnr  a  defect  in  the  execution  of  a  power,  cannot  be  sup-- 
plied  in  his  favour  {p).  Lord  Rosslyn  has  decided  that 
daughters  are  provided  for  when  married  (p) ;  nor  is  it 
necessary  tiiiat  die  heir  should  be  disinherited,  for  if  he  is 
provided  for,  it  is  immaterial  from  whom  the  provision 
moved  {q). 

Important,  however,  as  this  question  is,  and  frequently 
as  it  will  probably  arise  on  copyholds,  yet  it  is  a  point 
that  can  seldom  occur  in  relation  to  powers.  For  ques* 
tions  as  to  aiding  defective  execatiODS  of  powon  geiM>» 

fatty 

(J)  See  App.  No.  13,  the  ob-  (o)  See  Rodgen  v.  ManKall, 

senratioDB  of  Lord  Alvanley  on  17  Yes.  Jun.  994. 

Hills  and  Downton,  written  with  (^)  Hills  v.  Downton,  5  Yes. 

his  ownhand ;  see  Fielding  v.Win-  Jun.  557. 

wood,  16  Yes.  Jun.  90;  Rodgers  (y)  Hatiokinsr.  Leigh,  1  Atk. 

V.  Marshall,  17  Yes.  Jun.  294.  387 ;  Chapman  v.  Gibson,  3  Bro. 

(m)  Chapman  v.  Gibson,  ubi  C.  C.  339 ;  Pike  y.  IVhitCf  ib* 

sup.  Smith  V.  Baker,  1  Atk.  385.  386. 

(n)  Fielding  v.  fVint»ood,  16 

Yes.  Jun.  90. 
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rally  arise  upon  particular  powers  in  settlements,  where 
the  estate  subject  to  the  power  is  either  settled  on  th« 
heirs  of  the  person  creating  the  power,  or  on  strangers : 
if  it  be  settled  on  the  heirs,  then  they  are  provided  for 
under  the  settlement ;  and  if  it  be  settled  on  strangers, 
4hey  cannot  require*^  provision ;  so  that  in  either  case 
the  defect  may  be  supplied,  although  it  should  be  deter- 
mined that  the  relief  cannot  be  granted  against  soi  heir 
totally  unprovided  for.  Indeed,  in  the  case  of  Carter  v. 
;  Carter  (r),  Sir  Joseph  Jekyll,  addressing  himself  to 
this  point,  said,  that  where  a  younger  cliild  comes  into 
equity  to  have  the  want  of  a  surrender  of  a  copyhold 
supplied,  he  must  be  wholly  unprovided  for,  or  have 
but  a  very  slight  provision ;  though  there  had  been  great 
variety  of  opinions  upon  this  point,  and  where  all  the 
children  have  been  well  provided  for,  the  Court  has 
.supplied  the  want  of  a  surrender  against  the  heir, 
because  the  father  was  the  best  judge  in  what  man- 
ner to  provide  for  his  children ;  and  he  believed  Lord 
Cowper  was  the  first  who  refused  it,  because  the 
.younger  child  was  greatly  provided  for,  and  the  heir  had 
little  or  nothing ;  but  he  had  never  known  this  distinction 
made,  or  that  the  court  would  enter  into  the  consideration 
of  itf  where  the  younger  child  has  applied  to  liave  a  de- 
fective execution  of  a  power  made  good.  It  is  impossible, 
however,  to  administer  a  difierent  equity  in  these  cases, 
•They  stand  on  precisely  the  same  ground.  We  have 
Lord  Alvanley's  authority  for  this  [s).  The  same  doc- 
trine was  laid  down  by  Lord  Chancellor  King  (/),  and 

adopted  by  Lord  Camden  (w). 

In 

(r)  Mose.  365.  (t)  Cotter  r.  Layer,  2  P.  Wms. 

(5)  Chapman  r.  Gibson;  3  Bro.     633,  third  point. 
C.  C.  229.  (m)  Godwin  v.  Kilsha,  Ambl. 

684. 
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In  Mac  Adam  v.  Logan  (.r),  a  power  was  given  to 
appoint  a  fund  amongst  such  child  or  children  of  the 
marriage  as  the  donee  should  choose,  and  in  default  of 
appointment  the  fund  was  given  to  all  the  children 
equally.  The  power  ,was  defectively  executed,  as  the 
appointment  was  not  sealed  according  to  the  power ;  and 
Lord  Thurlow,  it  is  said,  seemed  to  think  that  the  want 
of  a  seal  could  not  be  supplied  between  persons  having 
equal  equities,  though  it  might  against  an  heir  at  law 
or  remainder-man ;  but  being  all  children,  it  ilt^as  like  a 
naked  power.  The  case,  however,  was  decided  upon 
another .  ground :  and  it  should  seem  that  Lord  Thur* 
low's  opinion  cannot  be  supported,  for  surrenders  of 
copyholds  and  executions  of  powers  in  this  respect  go 
hand  in  hand ;  and  it  is  well  established,  that  as  to  copy- 
holds, the  same  equity  shall  be  administered  against  a 
younger  son  as  against  an  eldest  (^).  Therefore,  if  the 
children  are  entitled  in  the  same  way  as  heirs  in  gavel- 
kind, the  defect  will  be  supplied  in  favour  of  any  of  the 
children,  in  the  same  manner  as  in  common  cases  it 
would  be  supplied  against  the  heir  at  law  (^).  So  if 
the  case  before  Lord  Thurlow  had  turned  on  that  point, 
the  defect  ought  to  have  been  supplied  on  precisely  the 
same  principle ;  the  mere  circumstance  of  all  the  parties 
being  children  was  not  material,  for  those  to  whom  the 
fund  was  not  appointed  were  quoad  this  relief  remainder- 
men ;  and  therefore,  unless  they  were  totally  unprovided 

for 

(jp)  3  Bro.  C.  C.  310.  («)  Bradley  r.  Bradley,  a  Vcm. 

{y)  See  a  Vem.  165;    and      163;  Andrews  r.  Waller,  6  Vin* 
Drake  r.  Robinson,  1  P.  Wms.     Abr.  p.  237,  pi.  12. 

443- 
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for,  and  Lord  Ahanlejfs  opinion  were  to  preoaily  they 
ought  to  have  been .  decreed  to  make  good  the  defect. 
Lord  Chief  Justice  Holt  may  be  thought  to  have  been 
of  the  same  opinion  as  Lord  Thurlow.  In  Mountague 
v.  Bath  (a)  he  put  this  case :  A  man  settles  aU  his  estate 
upon  his  younger  son  for  life,  with  a  power  to  revoke ; 
and  then,  by  defective  execution,  he  gives  all  the  estate 
to  his  eldest  son ;  is  this  a  good  revocation  in  equity  ? 
And  he  answered,  No ;  for  the  one  is  as  nearly  related 
to  the  iadier  as  Ibe  other ;  the  considerations  are  equal ; 
the  one  is  as  much  the  son  as  the  other ;  and  therefore 
there  is  no  great  difference  between  them ;  and  the 
younger  son,  who  hath  the  estate  by  law,  shall  enjoy  it, 
though  afterwards  it  return  back  to  him  that  was  the 
eldest.  Now  as  Holt  put  this  case,  it  embraced  all  the 
ancestor's  estate ;  so  that  if  the  defect  had  been  supplied, 
the  younger  son  would  have  been  totally  unprovided  for; 
and  this  must  have  been  the  ground  ^f  Holt's  opinion ; 
for  if  his  opinion  were  to  be  adopted  as  a  general  rule, 
it  is  evident  that  the  Court  would  never  supply  a  surren- 
der against  an  ddest  son  in  favour  of  younger  children  : 
indeed,  the  same  argument  precisely  was  formerly  urged 
against  supplying  a  surrender ,  to  the  prejudice  of  an 
eldest  son ;  it  was  insisted,  that  he  wad  as  nearly  re- 
lated as  his  brother,  and  having  the  law  ou  his  side, 
equity  ought  not  to  interpose  (b) ;  but  this  doctrine  never 
gained  a  footing. 

If  under  an  equitable  settlement,  a  power  of  charging 
money  for  his  own  use  be  given  to  tenant  for  life,  and  he 
covenant  to  discharge  the  estate  from  certain  incum- 
brances 

(a)  3  Cha.  Ca.  55 ;  and  see         (i)  See  FothergiU  t.  Fother- 
a  Vcs.  75.  giH,  a  Frecm.  357. 
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brances  on  it,  it  seems  that  an  execution  of  the  power 
for  valuable  consideratioui  before  breach  of  the  caoenanb 
would  be  enforced  in  equity,  although  it  should  be  after- 
wards broken :  but  it  is  doubtful  whether  this  would 
be  done  if  the  covenant  was  previously  broken,  as  the- 
person  lending  the  money  ought  to  have  inquired  whether 
the  covenant  was  performed  ;  and,  clearly,  a  person  not 
actually  advancing  money  on  the  faith  of  the  power,  but 
obtaining  an  execution  of  it  after  breach  of  the  covenant, 
to  patch  up  a  former  security,  will  not  be  entitled  to  the 
aid  of  equity  against  the  remainder-man  who  takes  the 
estate  charged  with  the  incumbrances,  of  which  it  ou^t 
to  have  been  cleared  (c)» 


II.  Having  considered  for  whom  a  defect  will  be  sup- 
plied, we  must  now  consider  in  what  cases  it  will  be 
made  good  with  reference  to  the  instrumenty  merely  pre- 
mising, that  where  there  are  several  defective  executions, 
equity  will  supply  the  defect  in  the  last,  in  order  to 
effectuate  the  intent  of  the  parties  (d).  And  it  is  only 
necessary  that  the  intention  to  execute  the  power  should 
appear  clearly  in  writing ;  whether  the  donee  of  the 
power  only  covenant  to  execute  it  (e),  or  by .  his  will 

desire 

(c) Bradbury  r. Hunter,  3 Yes.  Alford,  a  P.  Wins.  230,  cited; 

Jun.  187,  260.  Coventry  v.  Coventry,  Francis's 

(d)  Hervey  v.  Hervey,  1  Atk.  Max.  last  case,  s  P.  Wm8..239, 
561.  Glib.  £q.  Rep.  160,  1  Str.  596; 

(e)  Fothergill   v.   Fothergilli     9  Mod.  1  a ;  Sargeson  r.  Sealey, 
i  sup*;  Lady  Beaufoy*8  case,      2  Atk.  412;  and  see  15  Yes. 


2  Yem.  465,  cited;   Alford  v.     Jun.  173. 
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desire  the  remaiDder-man  to  create  the  estate  (y*);  or 
merely  enter  into  a  contract,  not  under  seal,  to  execute 
his  power  (gf);  or  by  letters  promise  to  grant  an  estate 
which  he  can  only  do  by  an  exercise  of  his  power  (h)y 
equity  will  supply  the  defect.  So,  if  in  a  deed  appoint- 
ing part  of  the  estate  to  one  of  the  objects,  the  donee 
recite  that  another  of  the  objects  is  entitled  to  a  particular 
share  of  the  fund,  that  will  be  held  a  good  appointment 
in  equity,  as  it  demonstrates  an  intention  to  give  that 
share  accordingly  (1).  So  an  answer  to  a  bill  in  Chan- 
cery, stating  that  '^  he  does  appoint,  and  intends  by  a 
writing  in  due  form  to  appoint,"  the  fund  in  a  particular 
manner  was  held  to  be  binding,  although  the  power  was 
required  to  be  executed  by  writing  under  hand  and  seal 
attested  by  two  witnesses  (Jc).  The  court  considered  the 
words  do  appoint  as  a  present  defective  appointment,  and 
that  the  words  intend  to  appoint  did  not  derogeite  from 
that  actual  appointment,  or  show  that  it  would  not  avail, 
but  only  that  he  would  afterwards  execute  it  in  the  pre- 
cise form.  And  where  a  man  made  a  settlement  of  an 
estate  to  uses  in  strict  settlement,  and  reserved  a  power 
by  deed  or  will,  executed  in  the  presence  of  two  "iiit- 
nesses,  to  appoint  any  of  the  lands  for  raising  portions 
for  his  younger  children,  to  be  paid  as  he  should  by  such 
deed  or  will  appoint,  and  by  the  settlement  covenanted 

to 

(/)  Vernon  v. Vernon,  Ambl.  1 .  (A)  See  and  consider  Campbell 

{g)  Shannon  v.  Bradfltreet,  1  r.  Leach,  Ambl.  740,  App.  No. 

Rep.  Temp.  Redesdale,  52 ;  and  14. 

see  Mortlock  v.  Buller,  10  Vei  (i)  Wilson  r.  Piggott,  2  Vcs. 

Jun.   392 ;    and  see   Corentry  Jun,  351. 

V.  Coventry,  Max.  Eq.  per  Sir  {k)  Carter  v.  Carter,    Mose. 

Joseph  Jekyll ;  Blore  r.  Sutton,  365 ;    and    see    Fortesque    »• 

3  Mer.  237.  Gregor,  5  Vcs.  Jun.  553. 
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to  do  SO  accordingly,  this  covenant  was  held  to  be  an 
equitaUe  execution  of  the  power,  although  he  died 
without  doing  any  further  act  (/)•  This  case  evinces 
that  the  branch  of  equity  on  which  it  depended  is  not 
confined  within  very  narrow  bounds.  And  whatever 
solemnities  are  required  to  the  execution  of  the  power, 
yet  a  sale  of  the  funds,  and  payment  of  the  produce  to 
the  object  of  the  power,  at  the  request  of  the  donee,  is 
in  equity  tantamount  to  a  vaUd  legal  appointment  (ni). 

But  to  enable  equity  to  relieve,  there  must,  as  in  the 
case  of  a  regular  execution  (n\  be  a  sufficient  reference 
to  the  fund  to  show  the  party's  intention  to  execute  the 
power,  or  the  party  must  be  in  possession  of  no  other 
fund  upon  which  the  covenant  can  operate  (p). 

If,  however,  a  person  having  a  power  executes  an  in- 
strument for  valuable  consideration,  he  is  understood 
in  equity  to  engage  with  the  person  with  whom  he  is 
dealing  to  make  the  instrument  as  effectual  as  he  has 
power  to  make  it,  and  it  shall  have  that  effect,  so  far  as 
the  person  executing  it  has  power  to  give  it  effect ;  and 

where 

(/)  Doctor  Sarth  v.  Lady  Blan-  (q)  Jackson  v.  Jackson,  4  ^^o, 

frey,  Gilb.  £q.  Rep.  166,  cited.  C.  C.  462 ;  Hele  v.  Hele,  or  Elliot 

(m)  Routledge  V.  Dorril,  2  Yes.  r.  Hele,  s  Cha.  Ca.  38,  39,  87 ; 

JuiL  357.  1  Vem.  406  (I). 

(fi)  Vide  supray  ch.  5,  sect.  5. 


(I)  In  the  report  of  this  case  in  Vernon,  the  Chancellor  takes  up 
the  objection  as  if  the  power  was  general,  but  this  certainly  could 
not  have  been  an  objection.  It  seems  that  it  was  the  covenant  which 
was  general,  and  the  covenantor  had  other  lands  besides  those  com- 
prised in  the  power.  Mr.  Powell  has  noticed  this  inaccuracy,  Pow. 
J  83— 187. 


362   OF  EQUITABLE  RELIEF  IN  FATOUR  OF 

where  the  nature  of  the  instrument  is  contrary  to  what 
the  power  prescribes,  but  that  it  demonstrates  an  intent 
to  charge,  it  shall  have  the  operation  of  charging  in  that 
form  which  the  power  allows  (p). 

Powers  of  jointuring,  to  be  exercised  when  in  posses* 
sion,  are  frequently  agreed  to  be  executed  by  remainder^ 
men^  whose  ri^t  of  possession  has 'not  accrued,  and 
equity  cannot  make  good  the  appointment,  unless  the 
party  afterwards  do  actually  come  into  possession  {g). 

The  leading  case  on  this  subject  is  Coventry  «?. 
Coventry  (r),  where  a  devisee,  with  a  power  of  jointuring 
to  the  extent  of  500/.  a  year,  upon  a  treaty  for  marriage, 
by  articles  in  consideration  of  a  marriage  portion,  cove- 
nanted that  he  or  his  heirs  would  after  the  marriage, 
according  to  his  power,  or  othenvistj  convey  and  appoint 
estates  of  500  /.  per  annum  upon  his  wife  for  her  join-^ 
tnre.  A  part  of  the  estate  was  afterwards  selected,  and 
the  appointment  prepared  and  ingrossed,  but  never  exe- 
cuted. And  Lord  Chancellor  Macclesfield,  the  Master 
of  the  Rolls,  Baron  Price,  and  Baron  Gilbert,  held  that 
the  articles  operated  as  a  lien  upon  the  estates  selected, 
in  the  hands  of  the  remainder-man,  and  that  the  defect 
ought  to  be  supplied.  They  considered  the  words  '^  or 
otherwise"  as  auxiliary  to  the  real  lien,  viz.  that  if  his 
power  should  happen  to  be  insufficient  to  settle  500/.  a 
year,  that  then  it  should  be  done  by  some  other  means. 
It  was  tn^e  he  had  election  to  raise  the  jointure  out  of 

his 

« 

{p)  Per  Lord  Redesdale,  2  Ball  surrived  Thomas ;  see  4  Bro.  C. 

and  Beattjy  44.  C.  4^ ;  and  see  1  Rep.  T.  Redes- 

(;)  Jackson   v,  J^tckson,    uhi  dale,  63. 

sup. ;  and  see  Alford  v.  Alford,  (r)  Coventry  c.  Coventry,  a  P. 

s  P.  Wms.  230,  where  Francis  Wms.  222,  ei  ubi  sub. 
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fais  own  assets,  or  oat  of  his  power :  but  it  seemed 
plain  that  he  intended  to  raise  it  out  of  his  power,  and 
the  deed  prepared  was  sufficient  to  show  that  intention. 

The  same  relief  is  afforded  in  cases  where  the  power 
is  actually  executed,  but  lands  to  the  value  agreed  to  be 
settled  by  the  articles  are  not  comprised  in  the  power. 
The  wife  will  be  rdieved  against  the  remainder-man  to 
the  extent  of  the  deficiency  («),  for  articles  are  execu- 
tory, and  there  is  no  difference  between  articles  un* 
executed  m  toto^  or  in  part  only ;  nor  is  it  material  in 
these  cases  that  the  appointee  has  taken  a  collateral  co- 
venant from  the  donee  of  the  power  that  the  lands  are  of 
the  stated  value  (t). 

If  the  husband  is  to  become  entitled  to  the  wife's 
fortume  in  consideration  of  the  jointure,  and  the  wife 
cannot  obtain  the  jointure,  she  will  be  entitled  to  retain 
her  property  against  her  husband  (u) :  while  the  obli- 
gations of  the  husband  remain  unperformed,  neither  he, 
nor  any  person  claiming  under  him,  will  be  permitted  to 
receive  any  part  of  the  wife's  fortune  upon  any  other 
condition  than  that  of  making  good  the  settlement  (j»). 

Where  the  contract  to  execute  the  power  is  merely  by 
parol,  it  seems  that  it  will  not  bind  the  remainder- 
man, although  it  is  in  part  performed  by  the  intended 

appointee ; 

{s)  Mardiioness  of  Blandford  but  is  confirmed  bj  Lord  Hard- 

r.  Duchess  of  Marlborough,   2  wicke's  opinion  in  the  Marchio- 

Atk.  542.  ness  of  Blandford's  case. 

(0  Lady  Clifford  v.  Earl  of  .     (u)  Holt  .v.  Holt,  2  P,  Wms. 

Burlington,  2  Vem,  379.    This  648. 

case  vas  not  ^tirely  approved  (x)  Mitford  v.  Mitfbrd,  9  Ves, 

of  by  the  Master  of  the  Rolls  in  Jun.  87. 
Evelyn  t?.  Evelyn,  2  P.  Wms.  668, 
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appointee ;  as,  where  a  lease  is  agreed  to  be  granted  by 
parol  under  a  power,  and  the  lessee  expend  money  in 
improvements  during  the  life  of  the  person  who  agreed 
to  grant  the  lease  (y).  It  is,  Sir  W.  Grant  observed, 
considered  as  a  fraud  in  a  party  permitting  an  expendi- 
ture on  the  faith  of  his  parol  agreement  to  attempt  to 
take  advantage  of  its  not  being  in  writing.  But  of  what 
fraud,  he  asked,  is  a  remainder-man  guilty,  who  has  en- 
tered into  no  agreement,  written  or  parol,  and  has  done 
no  act  on  the  faith  of  which  the  other  party  could  have 
relied  ?  But  if  after  his  death  the  remainder-man,  with . 
full  knowledge  of  the  defect,  lie  by,  and  suffer  the  lessee 
to  improve  the  estate  by  rebuilding  or  otherwise,  equity 
will,  on  the  ground  of  fraud,  compel  him  to  grant  a  new 
lease  to  the  lessee  (z).  In  1 781,  Lord  Kenyon  gave  an . 
opinion,  that  a  lease  by  parol  from  year  to  year,  by  tenant 
for  life  with  a  power,  was,  since  the  case  of  Leach  v. 
Campbell,  binding  in  equity  on  the  remainder-man ;  and 
that  consequently  the  executors  of  the  tenant  for  life^ 
who  died  in  the  middle  of  a  half  year,  were  not  en- 
titled to  an  apportionment,  but  the  rent  would  go  to 
the  remainder-man  (a) ;  he  added,  that  he  believed 
this  point  had  be^i  determined,  and  that  some  time 
ago  he  concurred  with  Mr.  Dunning  and  Mr.  Mad- 
docks  in  an  opinion  to  the  effect  of  that  he  had  then 
given.     In  a  late  case  the  very  point  arose^  but  it  was 

not 

(y)  Shannon  v.  Bradstreet,  uU  693 ;  Blore  v.  Sutton,  ubi  tup.  i 

iup,;   Blore  v.  Sutton,  3  Mer.  vide  infra^  sect.  a. 

937.  (a)  This  opinion  is  now  printed, 

(t)  Stiles  r.  Cowper,  3  Atk.  1  Swanst.  351 ;  n. 
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not  necessary  to  decide  it  (&).  The  opinion  of  the  court, 
however,  appeared  to  be,  that  the  remainder-man  was 
not  bound  by  the  lease,  and  therefore  was  not  entitled 
to  the  rent.  And  it  seems  clear  that  the  case  will  be 
so  decided  should  it  ever  call  for  a  decision.  A  mere 
tenant  from  year  to  year  does  not  seem  to  come  within 
the  clas9  of  persons  entitled  to  the  aid  of  equity  (c), 
although  certainly  in  Campbell  v.  Leach,  Lord  Chief 
Justice  De  Grey  said  that  such  a  tenant  might  be 
deemed  a  purchaser. 

Since  these  observations  were  written,  it  has  been  de- 
cided that  the  lease  is  not  binding  on  the  remainder-man, 
and  therefore  the  rent  is  apportionable  (d). 

And  here  it  must  be  observed,  that  as  a  contract  to 
execute  a  power  will  bind  the  remainder-man,  so  where 
it  can  be  executed  in  his  favour,  as  in  the  case  of  an 
agreement  to  grant  a  lease,  or  sell  an  estate,  the  court 
will  compel  the  execution  of  it  on  his  behalf  (e),  although 
this  seems  formerly  to  have  been  doubted  (/*).    In  some 

cases 

{b)  BilliDg  V.  Earl  of  Maccles-  (e)  Shannon  v.  Bradstreet,  1 

field,  Rolls,  5  Feb.  1 807,  MS.  Sch.  and  Lef.  5a. 

(c)  Vide  post  y  dlv.  111.  (y*)  Stamford  v.  Omly,  1  Rep. 

(df)  £x  parte  Smyth,  iSwanst  T.  Redesdale,  6^  oited;    and 

337,  S.  €•  MS.  Clarkson  v.  Lord  Campbell  r.  Leach,  Ambl.  749 

Scarborough,  1  Swanst.  354,  n.  (I). 


(I)  In  this  case  Lord  C.  J.  De  Grey,  after  holding  that  the  lessee 
might  enforce  the  contract  against  the  remainder-man,  is  made  to 
say,  "  And  I  do  not  not  know  that  the  remainder-man  could  on  his 
part  enforce  the  contract  of  such  tenant  for  life.  I  had  at  first  some 
doubt  of  this  point,  but  own  myself  satisfied  by  what  was  said  in 
answer."  In  a  late  case  Lord  Redesdale  said,  that  he  suspected 
these  additional  words  were  not  uttered  by  the  Lord  Chief  Justice ; 
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cases  this  eqaity  may  be  very  beDcficial  to  the  remainder^ 
man.  Suppose  a  power  to  make  a  jointure  not  exceedii^ 
i^ooof.  per  annum,  with  a  proviso,  that  if  there  were 
no  execution  of  the  power,  and  if  the  tenant  for  life 
should  die  leaving  a  widow,  that  she  should  have  500/. 
per  annum ;  and  suppose  a  contract  made  upon  the 
marriage  of  the  tenant  for  life  to  charge  400/.  for  her 
under  the  power,  which  would  be  a  less  provision  than 
she  would  have  if  the  power  had  not  been  executed : 
Lord  Redesdale,  who  put  this  case,  conceived  that  the 
widow  could  not  say  she  was  not  bound  (g). 

In  none  of  the  cases  we  have  yet  examined  was  the 
power  attempted  to  be  legally  executed  by  a  formal  in* 
strumait,  in  the  manner  required  by  the  power.  The 
same  relief,  however,  is  granted,  where  an  attempt  is 
made  to  execute  the  power,  but  there  is  a  defect  in  the 
tnode  of  execution ;  as,  where  the  power  ou^t  to  be 
executed  by  deed,  but  is  executed  by  will  (A),  or  the  in^- 

strument 

(g)  1  Sch«  and  Lef.  63,  64.  Sneed,  Ambl.  64,  Cowp.  264, 

(A)  Toilet  V.  Toilet,  2  P.  Wms.     365,  cited  (I). 
489;  Mose.  46,  S.  C«  Sneed  v. 


ShanDon  and  Bradstreet,  uU  siq).  It  is  evident,  hovrever,  that  they 
were ;  and  it  seems  clear  that  his  opinion  was  eacactly  contrary  to 
what  it  is  stated  to  have  been.  It  is  manisfesty  from  the  frame  of  the 
sentence,  that  he  said  he  did  not  know  that  the  remamder-man  could 
w4  enforce  the  cmitract.  This  will  appear  dearly  on  a  perusal  of 
the  whole  sentence  in  Ae  report  Hie  omission  of  the  word  not 
was  probably  an  error  of  the  press. 

(I)  Thk  case  stands  thus  in  the  Register's  book:  Power  to  husband 
and  wife,  or  the  surviv<Mr,  by  any  deed  cr  deeds  duly  executed  to 
diai^  upon  the  lands  any  sums  not  exceeding  3,000  /•  The  hus« 
band  who  survived,  by  his  vdll  decared  tiiat  the  3,000/.  charged 
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strument  is  required  to  be  attested  by  three  witnesses, 
whereas  it  is  only  attested  by  two  (i),  or  the  will  oug^it 
to  be  under  sea],  but  consists  merely  of  notes  in  writing, 
which  are  found  to  be  the  will  of  the  party  (k) ;  and 
althou^  the  subject  of  the  power  be  real  estate,  yet  this 
relief  is  afforded  as  well  where  the  defective  instrument 
is  a  will,  as  where  it  is  an  act  inter  vivos  (/).  It  has, 
indeed,  been  lately  contended  that  equity  cannot  relieve 
against  a  defective  execution  where  it  ought  to  be  exe- 
cuted by  will.  It  is  amongst  other  arguments  insisted, 
that  if  a  power  over  real  estate  is  to  be  exercised  by  will, 
inasmuch  as  there  can  be  no  will  at  all  of  such  property 
unless  it  be  perfected  in  the  manner  prescribed  by  the 
statute  of  frauds,  if  a  will  be  made  without  being  so 
perfected,  it  is  as  if  the  power  were  attempted  to  be 
executed  by  a  totally  different  instrument  from  that  to 
which  it  was  expressly  made  subject  (m).     No  authority 

is 

273,  3  Keb.  551,  1  Cha.  Ca.  263, 
364,  1  Freem.  308  ;  see  3  Cha. 
Ca.  69,  io6,  , 

(Z)  Wilkes  V.  Holmes,  9  Mod. 
485;  1  Rep.  Temp.  Redesdale, 
60,  n. ;  1  Dick.  105 ;  and  see 
a  P.  Wms.  228y  arguendo. 

(m)  Rob.  on  Stat,  of  Frauds, 

330- 


(a)  Parker  v.  Parker,  Gilb.  Eq. 
Rep.  168 ;  Cotter  v.  Layer,  2  P. 
Wms.  623 ;  Mose.  227;  Sargeson 
V.  Sealey,  2  Atk.  412 ;  Godwin 
V,  Fisher,  1  Bro.  C.  C*  367,  cited, 
must  be  the  same  case  as  Godwin 
V.  Kilsha,  Ambl,  684,  Reg.  Lib. 
A.1768,  fol.  495 ;  Wade  V.  Paget, 
I  Bro.  C.  C.  363. 

{k)  Smith  V.  Ashton,  Finch, 


upon  the  estate  should  be  disposed  of  for  his  younger  childrena 
fortunes.  They  had  portions  out  of  other  estates.  Hie  Lord 
Chancellor  declared  that  the  power  was  defectively  executed  by  the 
testator's  wiU,  but  that  such  defect  ought  to  be  made  good  in  a 
Court  of  Equity  ;  and  that  the  said  3,000  /•  was  well  charged  by  the 
testator's  will  for  die  benefit  of  the  said  younger  Children.  Reg. 
Lib.  1747,  foL  442,  Sneyd  v.  Trevor. 
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is  cited  for  this  position,  and  perhaps  the  only  one  in 
the  books  is  a  dictum  by  Gilbert  in  Lady  Coventry's 
case  (n),  who  lays  down  the  same  rule  in  his  Lex  Pre- 
toria (0).  He  says,  that  if  the  power  be  to  be  executed 
by  a  will  in  writing,  there  it  must  have  the  circumstances 
required  by  the  statute  of  frauds  and  perjuries  to  a  will 
in  writing  that  passes  lands,  because  otherwise  it  is  no 
will,  and  therefore  cannot  charge  the  lands  as  a  willt 
since  such  wills  are  made  void  by  the  statute ;  and  there- 
fore the  court  of  equity  cannot  break  in  upon  those  so- 
lemnities.  But  the  authorities  to  which  he  refers  do  not 
bear  him  out,  and  the  principal  point  was  solemnly 
determined  in  the  year  1752  by  Lord  Hardwicke,  in  the 
case  of  Wilkes  and  Holmes  (p),  where  the  power  rode 
over  real  estate,  and  was  expressly  required  to  be  exe- 
cuted by  will  duly  executed.  Lord  Hardwicke,  after 
time  taken  to  consider,  held  that  the  defect  might  be 
supplied.  He  said,  that  where  a  will  is  to  operate  by 
way  of  appointment  it  takes  no  effect  from  the  statute, 
though  the  rules  prescribed  by  the  statute  might,  as  in 
the  case  before  him,  be  arbitrarily  inserted  by  the  party; 
and  that  the  appointee  cannot  claim  under  the  wiU,  but 
by  the  deed  of  settlement  directing  the  execution  of  the 
power;  which  deed,  together  with  the  instrument  exe- 
cuting the  power,  make  in  effect,  but  one  in  raising  the 
charge  upon  the  land ;  but  that  in  point  of  law  the 
charge  is  created  by  the  deed  directing  the  execution 
of  the  power.  .  The  statute  of  frauds,  he  repeated,  was 
entirely  out  of  the  question,  except  so  far  as  it  is  the 
rule  which  the  donee  is  directed  to  follow  in  the  execu- 
tion 

(n)  Fnu  Max.  p.  5.  (p)  Wilkes  v.  Hdmet,  9  Mod. 

(0)  P.  3Q1.  485;  I  Dickr  i65« 


^ 
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tfen  of  the  power.     Lord  Redesdale  lately  observed, 
tlubt  this  case  has  been  acted  on  ever  since  (q). 

Nor  is  this  equitable  relief  confined  simply  to  defects 
in  the  instrument  executing  the  power,  for  equity  will  in 
some  cases  relieve  where  a  different  kind  of  estate  or 
interest  is  given  than  what  is  authorized  by  the  power. 
But  these  cases  must  be  considered  in  another  place. 

And  equity  will  not  only  relieve  against  a  defective 
execution  cff  a  power,  but  will,  on  the  general  rule,  rec- 
tify a  settlement  itself  where  a  mistake  has  been  made 
in  it,  so  as  to  render  a  power  inoperative,  or  partly  to 
defeat  the  intent  of  it,  and  parol  evidence  will  be  admitted 
to  prove  how  the  mistake  arose  (r). 

The  student  will  not  fail  to  have  observed,  that  in 
none  of  the  cases  stated  was  the  intention  of  the  person 
creating  the  power  defeated.  If  the  power  be  given  to 
be  executed  by  deed,  to  him  it  is  immaterial  whether  it 
be  executed  by  deed  or  will ;  if  three  witnesses  be  re- 
quired, to  him  it  is  unimportant  whether  it  be  executed 
in  the  presence  of  three  or  two,  so  that  the  interest 
created  is  authorized  by  the  power,  for  equity  will  not 
relieve  against  the  defect  if  the  donee  has  been  sur- 
prized into  the  act.  But  equity  cannot  uphold  an  act 
which  would  defeat  the  intention  of  the  person  creating 
the  power.  Thus,  in  Reid  v.  Shergold,  a  devisee  having 
a  life  estate  in  a  copyhold,  with  a  power  of  appointment 

by 

{q)  1  Sch.  and  Lef.  Go.  Countess   of  Oxford   v.  Lady 

(r)  Rogers    v.    Earl,    Treat.  Bruce,    1    Freem.   308,    cited; 

Purch.  146,  5th  edit,  stated  from  Scambler'a  case,  Toth.  166 ;  and 

Reg.  Lib. ;  and  see  Prince  and  see  Wilroer  v.  Kendrick,  1  Cha. 

Green,   3  Cha.  Ca.   1,   cited;  Ca.  159. 

B  B 
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by  zvill,  sold  and  surrendered  the  estate  to  a  purchaser/ 
and  after  her  death  the  question  was,  whether  the  pur- 
chaser could  be  relieved  against  the  defect.  Lord  Eldon 
determined  that  he  could  not.  His  Lordship  said,  '^  that 
the  testator  did  not  mean  she  should  so  execute  her 
power.  He  intended  that  she  should  give  by  wiU,  or  not 
at  all ;  and  it  was  impossible  to  hold  that  the  execution 
of  an  instrument  or  deed,  which,  if  it  availed  to  any  pur- 
pose, must  avail  to  the  destruction  of  that  power  the 
testator  meant  to  remain  capable  of  execution  to  the" 
moment  of  her  death,  could  be  considered  in  equity,  an 
attempt  in  or  towards  the  execution  of  the  power  (j).'' 
The  distinction  between  this  case  and  the  case  of  a  power 
executed  by  will,  though  required  to  be  executed  by  deed, 
is  marked  and  obvious. 


III.  Here  we  must  stop  to  inquire  whether  equity  will 
bi  every  case,  where  there  is  a  meritorious  consideration,^ 
supply  the  defect  whatever  be  the  nature  of  the  power:^ 
It  is  well  settled,  that  defects  shall  be  supplied  where 
the  power  is  to  jointure,  to  raise  portions,  to  sell  an 
estate,  to  revoke  uses,  or  to  appoint  the  estate  itself 
generally ;  and  indeed  the  only  doubt  is,  how  far  a  de- 
fective execution  of  a  power  of  leasing  can  be  aided. 

Thus  far  is  clear,  that  in  the  construction  of  powers  ' 
origimlly  in  their  nature  kgal^  courts  of  equity  must 
follow  the  law,  be  the  consideration  ever  so  meritorious ; 
for  instance,  powers  to  a  tenant  in  tail  to  make  lease$ 

under 

(«)  Reid  w.  Shergold,  lo  Ves.  Jun.  370 ;  see  Stratford  w.  Lord 
Aldborough,  1  RidgJ  P.C,  281* 
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under  the  statute,  if  not  executed  in  the  requisite  form,, 
no  consideration  ever  so^  meritorious  will  avail.  So  with, 
cespect  to  powers  under  the  civil-list  act,^  powers  under 
^particular  family  entails,  as  the  c^e  of  the  Duke  of 
Bolton,  &c.  equity  can  no  more  relieve  from  defects 
in  them  than  it  can  from  defects  in  a  common  reco- 
veiy  (/> 

The  material  question,  however,  to  be  considered,  is,, 
whether  equity  can  relieve  against  a  defective  execution 
of  the  usual  power  of  leasing  in  settlements.  An  opinioti 
has  very  generally  prevailed  in  the  Profession,  that,  as 
Mr.  Powell  expresses  it  (w),  "  the  lessee  under  the  power 
mun  stand  or  fall  by  that  title  onli/y  and  if  that  will  not 
bear  him  through,  as  effectually  made  under  a  complete 
and  perfect  execution  of  the  power,  the  right  of  the  re« 
mainder-man  to  possess  the  estate  free  from  the  l^se 
witt  takd  place  of  the  right  of  the  lessee,  as  superior  to  k. 
For  ia  tiiis  case  the  lessee  has  no  daim  to  any  equitable 
tnterposidon  in  his  favour,  but  must  rest  his  title  on  the 
legal  execution  of  the  power."  And  this  opinion  seemS) 
9^  first  view,  to  derive  some  support  from  the  case  (^ 
Temple  X).  Baltinglass  {t\  where  a  bill  filed  to  supply  a 
defective  execution  of  a  power  to  make  leases  which 
had  been  held  void  at  law,  was  dismissed  with  costs ; 
but  thei^  appears  to  have  been  great  laehess  on  the 
part  of  the  tenant,  and  some  of  the  estates  leased  wen 
not  authorized  to  be  teased  by  the  poa>er.  So  in  Do^ 
^.  Sandham  (y),  a  lease  under  a  power  was  set  aside  at 

law, 

if)  Per  Lord  Lord  Mansfield,  (x)  Finch,  375 ;  and  see  Pigot's 

Cowp.  267 ;  and  see  accordingly     case,  Gary,  p.  29. 

Anon.  2  Freem.  224.  .  (^)  Doe  v.  Sandham,  1  Tehn. 

<«)    Pow.  Powers^  p.  389.  Rep.  705; 
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law,  because  the  power  required  the  leases  to  contaiii 
usual  and  reasonable  covenants,  and  a  covenant  wa» 
contained  in  the  lease  which  the  jury  found  to  be  an 
unumal  and  unheard  qf  covenant  on  the  part  of  the  lessor. 
The  lessee  filed  his  bill  in  the  Court  of  Exchequer  against 
the  remainder-man,  who  had  recovered  at  law,  to  have 
the  unusual  covenant  struck  out  of  the  lease.  But  the 
bill  was  dismissed  (z). 

On  the  other  hand,  in  a  case  in  1698,  the  Master  of 
the  'RoHs  took  this  distinction,  that  where  a  lease  is  made 
purely  voluntary,  and  no  provision  for  a  child,  there,  if 
the  lease  be  not  good  at  law,  it  shall  never  be  made 
good  in  equity.  But  if  a  lease  be  made  to  a  tenant  at 
rack-rent  without  a  fine,  which  is  voluntary,  yet  if  the 
tenant  hath  been  at  any  considerable  expense  in  building 
or  improving,  there  the  Court  will  supply  the  defective 
execution,  but  otherwise  not  (a).  Now  from  this  it  is 
cleu*,  that  the  Master  of  the  Rolls  was  of  opnion,  that 
where  the  lessee  was  in  the  nature  of  a  purchaser  he 
should  be  helped  against  a  defective  execution  of  'a 
power.  There  appears  to  be  no  ground  for  aiding  a 
defect  in  favour  of  a  mere  tenant  at  rack-rent,  although 
holding  under  a  lease,  much  less  can  the  relief  be 
efibrded  to  a  tenant  from  year  to  year  holding  under  a 
parol  or  even  a  written  contract.  The  part  performance 
of  the  agreement  by  taking  possession,  &c.  is  not  ma- 
terial, because  even  if  an  actual  lease  had  been  granted, 
a  defect  in  it  could  not  have  been  supplied.  The  lessee 
paying  the  full  value  for  the  estate,    and  that  only 

during 

(z)  Sandham  v.  Medwin,  Ex«     Hilary  Term,  1789-^10. 
cheq.  2  March  1789,  MS.;  m         ^^j  ^^^  ^  Frecm.  224. 
the  Register's  Calendar  it  stands. 
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daring  his  occupation  of.it,  cannot  be  put  on  the  footing 
of  a  purchaser,  who  would  sustain  an  actual  loss  if 
equity  were  not  to  interpose  its  aid.  But  where  the 
lessee  has  expended  money  on  the  estate  he  becomes 
a  purchaser  of  the  interest  granted  to  him,  and  may 
well  be  held  entitled  to  the  aid  of  equity  (b). 

In  the  great  case  of  Campbell  v.  Leach  (c),  the  facts 
of  which  it  is  not  easy  to  collect  from  the  report,  under 
a  power  to  lease  in  possession,  a  new  lease  was  granted 
to  a  person  during  the  continuance  of  a  former  lease 
to  him  and  another.  The  former  lease  was  abandoned^ 
biit  not  surrendered :  it  was  agreed  that  the  new  lease  was 
bad  at  law,  and  it  was  doubtful  whether  the  best  rent  was 
reserved  :  the  bill  wa&  filed  to  supply  the  defi^t  against 
the  remainder-man  ;  by  the  lessee  who  had  been  at  great 
expense.  The  cause  was  heard  before  Lord  Bathurst^ 
assisted  by  Lord  Chief  Baron  Smythe  and  Lord  Chief 
Justice  De  Grey.  The  Lord  Chief  Banm  said,  the 
question  arose  upon  the  execution  of  a  power,  where 
courts  of  equity  often  interfere  in  behalf  of  creditors^ 
purchasers,  wife  and  children :  the  present  was  the  case 
of  a  purchaser :  the  consideration  moving  from  him  was 
the  money  he  had  laid  out.  The  objection  was,  that  it 
was  a  lease  in  reoersion^  as  there  was  a  subsisting  lease 
of  the  premises  for  some  years  then  to  come ;  but  if  such 
former  lease  was  in  fact  given  up  at  the  time  of  this 
lease,  as  was  alleged,  it  would,  he  said,  be  an  answer;  so 
that  if  the  lease  was  fair  in  its  execution  as  to  the  quan* 
turn  of  the  rent  reserved,  he  thought  a  court  of  equity 

ought 

(i)Fik&«t^ra,p.363i364,365.     the  material  facts  stated  from 
(p)  Ambl.  740 ;  App.  No.  14.        Lib.  Reg. 
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ought  to  carry  it  into  execution.  Lord  Chief  Justice  De 
Grey  was  of  the  same  opinion.  He  said,  tliat  the  power 
was  of  a  mixed  nature,  not  like  a  power  of  jointuring,  or 
power  for  raising  money.  But  this  was  for  the  bendit 
of  the  tenant  for  life  and  the  remainder-man.  If  exe^ 
tutifig  the  power  was  for  the  benefit  of  the  remainder^ 
man,  it  should  receive  a  liberal  constrtictum ;  but  if  tenant 
for  life  invades  the  interest  of  the  remainder-man  in  order 
to  benefit  his  own  only,  it  should  have  another  construction^ 
L(Htl  Bathurst  being  of  the  same  opinion,  reversed  a  de- 
cree at  the  Rolls  against  die  lessee,  and  directed  an  issue 
to  try  whether  the  rent  reserved  was  the  best  that  could 
be  gotten. 

Now  it  is  from  this  case  that  the  rule  may  be  extracted, 
and  it  seems  to  be  this  :  that  where  there  is  no  fraud  oa 
the  remainder-man,  as  where  the  former  lease  is  abim- 
dooed,  although  not  actually  surrendered,  or  there  is 
merely  a  defect  in  die  mode  of  the  execution  of  the 
power ;  for  example,  only  one  witness  where  two  were 
required,  or  a  seal  be  wanting,  or  the  like  ;  in  all  these 
cases  it  should  seem  diat  if  die  lessee  is  in  the  nature  of 
apurehaserj  equity  will  relieve  against  the  defective  exe- 
cution of  a  power;  but  where  die  best  r^it  is  not  reserved, 
or  a  fme  is  paid  contrary  to  the  terms  of  the  power,  or 
the  lease  substantially  commences  in  fkturoy  or  tbe  in- 
terest of  the  remainder-man  is,  in  other  respects,  invaded,, 
as  in  the  cases  of  Temple  v.  Baliinglass,  and  Sandham 
V.  Medwin,  before  cited,  there  it  seems  dear  diat  equitj 
cannot  relieve  (d) ;  nor  in  these  cases  can  any  line  be 
well  drawn  as  to  the  quantum  of  excess,  or  defect  in  the 
#xecuti<m  of  the  power*   Therefore  a  lease  to  commence 

the 

(d)  See  Stratford  r.  Lord  Alborougb,  i  Ridgw.  P.  C.  *i8x» 
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^e  day  after  the  date  of  the  deed  would  be  equally 
bad  with  a  lease  to  commence  at  fifty  years  from  the 
date  (I). 

The  principle,  that  equity  may  aid  a  defective  execu- 
tion of  a  power  to  lease,  derives  great  support  from  a 
ease  before  Lord  Chancellor  Redesdale :  a  tenant  for 
life,  with  a  power  of  leasing,  entered  into  a  contract 
to  grant  a  lease,  and  then  died ;  and  Lord  Redesdale 
enforced  the  performance  of  the  contract  against  the 
remainder-man.  His  Lordship  very  properly  considered 
it  as  the  case  of  a  defective  execution  of  a  power,  and 
he  was  of  opinion  that  the  power  ought  at  least  to  be 
construed  as  liberally  as  a  power  of  jointuring.  He  said 
that  it  was  objected  that  a  leasing  power  differs  from  all 
these  cases  of  powers,  and  the  difference  is  said  to  con« 
sist  in  this,  tliat  in  the  other  cases  the  remainder-man 
has  no  interest  in  the  mode  in  which  the  power  is  exe- 
cuted ;  that  he  claims  nothing  under  it ;  but  that  under 
the  leasing  power  he  claims  the  rent  reserved.  Now  on 
what  ground  can  it  be  contended  that  that  which  is  a 
mere  charge  upon  a  remainder-man  is  to  receive  a  more 
liberal  construction  than  what  is  not  a  mere  charge  upon 
him,  but  may  be  much  for  his  benefit  ?  In  the  case  of 
powers  to  make  leases  at  the  best  rent  that  can  be  ob- 
tained, it  is  evident  that  the  author  of  the  power  looks 
to  the  benefit  of  the  estate ;  and  that  the  power  is  given 
for  the  benefit  both  of  the  tenant  for  life,  and  of  all  per- 
sons claiming  after  him ;  for  where  the  tenant  for  life 

can 


(I)  As  to  excess  in  the  execution  of  powers  of  leasing,  vide  infra, 
di.  9,  sect.  8. 
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can  give  no  permanent  interest,  and  his  t&aait  is  Uable 
every  day  to  be  turned  out  of  possession  by  the  accident 
of  his  death,  it  is  hard  to  procure  substantial  tenants ; 
and  therefore  it  is  beneficial  to  all  parties  that  the  tenant 
for  life  should  have  a  power  to  grant  such  leases.  It  is 
evident  that  the  occupying  tenant  can  afford  to  ^ve  a 
better  rent  under  such  circumstances  than  if  he  were 
only  to  have  a  precarious  tenure.  This,  therefore,  is  a 
power  which  is  calculated  for  the  benefit  of  the  estate. 
Other  powers,  genersdly  speaking,  such  as  jointuring 
powers,  and  powers  to  make  provisions  for  younger 
children,  are  calculated  for  the  benefit  of  the  Jamify ; 
they  may  be  indirectly  beneficial  to  the  remainder-man, 
in  some  respects,  but  they  are  no  direct  benefit  to  him ; 
nor  can  I  conceive  why  these  powers  should  be  con- 
strued more  liberally  than  powers  to  make  leases,,  except 
where  it  is  evident  that  such  power  is  abused  (r). 

So  in  a  case  before  Lord  Kenyon,  he  said  that  a  lease 
not  being  attested  conformably  to  the  power  could  not 
be  supported  in  a  court  of  law ;  yet  even  then,  if  granted 
for  a  valuable  consideration,  and  merely  defective  in 
point  of  form,  a  court  of  equity  would  interfere,  and 
direct  a  proper  lease  to  be  granted  (/). 

{e)  Shannon  v.  Bradstreet,  i  Sch.  and  Le£  52. 
.(/)  Dae  v.  Wdler,  7  Term.  Rep.  478;  and  see  WiDei,  176; 
a3Vea.JuB.576. 
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or  EQUITABLE   liELIEF  WHERE  THERE   IS   NO   MERI- 
TORIOUS   CONSIDERATION    IN   THE    APPOINTEE. 

. AVE  have  hitherto  confined  ourselves  to  the  considera- 
tion of  the  cases  where  there  is  a  meritorious  consideration 
in  the  appomtee,  but  in  some  instances  equity  will  relieve 
the  appointee  against  the  defective  execution,  although 
he  is  a  mere  stranger.  This  is  g^ierally  on  the  ground 
of  fraud.  Thus,  where  the  person  interested  in  the  non- 
execution  of  the  power  has  the  deed  creating  the  power 
in  his  custody,  and  the  donee  of  the  power  wishing  to 
execute  it  sends  for  the  deed,  which  the  party  refuses 
to  deliver^  and  thereupon  the  donee  does  an  act  with  an 
intent  to  execute  the  power,  equity  will  uphold  the  exe- 
cution although  defective,  by  reason  of  the  fraud  in  the 
person  who  was  to  have  the  benefit  of  the  original  settle- 
ment (a).  So  equity  would  extend  the  same  relief  to  a 
cjEise  where  a  wife  having  a  power  of  revocation  over  an 
estate  vested  in  her  husband  is  desirous  to  exercise  it^ 
but  the  husband  hinders  any  body  from  coming  to  her, 
or  prevents  the  execution,  or  obstructs  the  ingrossing  of 
the  deed  of  revocation  (b). 
On  the  ground  of  fraud  also  it  has  been  decided,  that 

although 

(a)  See  3  Cha.  Ca.  67,  83,  84,  (b)  Pig  got  v.  Penrice,  Co». 

89, 93, 108, 1 99 ;  Ward  V.  Booth,  350.    Prec  Cha.  471 . 
3  Cba.  Ca.  69,  cited ;  and  see 
Fort.  333. 
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although  a  power  be  defectively  executed,  and  the  court 
cannot  relieve  the  appointee,  yet  if  the  remainder-man, 
with  notice  of  the  defect,  has  lain  by  a  considerable  time, 
and  suffered  the  appointee  to  expend  money  on  the 
estate,  and  acquiesced  in  his  tide,  equity  will  compel 
him  to  make  good  the  defect  (c). 

But  fraud  being  a  thing  odious,  and  never  to  be 
intended  or  presumed,  must  be  strictly  proved  (d). 
Therefore  in  a  case  where  a  wife  having  a  power  of  re- 
vocation over  an  estate  vested  in  her  husband,  sent  in- 
structions to  a  solicitor  to  prepare  a  deed  of  revocation, 
and  the  solicitor  who  was  a  friend  of  the  husband's, 
communicated  the  instructions  to  him,  although  he  was 
desired  to  keep  them  secret,  and  delayed  perfecting  the 
deed  so  long  that  the  wife  died  before  it  was  executed, 
the  court  censured  the  solicitor  for  his  conduct,  but  de- 
nied relief  to  the  intended  appointee,  because  no  fraud 
was  proved  in  the  husband  himself  (e).  Under  this  head 
of  fraud  we  may  rank  surprise ;  for  to  enable  equity  to 
relieve  the  surprise  must  be  such  as  is  attended  and 
accompanied  with  fraud  and  circumvention  (y). 

So  it  is  said  that  a  court  of  equity  may  relieve  in  the 
cases  of  accident  or  disability.  Thus,  in  the  Earl  of 
Bath's  case  (jg),  where  to  the  execution  of  the  power 
six  witnesses  were  required,  and  three  of  them  were  to 
ht  peers,  the  Duke  of  Albemarle,  the  donee  of  the 
power,  afterwards  went  over  to  Jamaica,  and  it  was  said 

by 

(^  Stiles  V.  Cowper,  3  Atk.         (d)  s  Cha.  Ca.  85, 114. 
Sg%;   Shaimom    v.    Bradstrcet,         (e)  Piggot  v.  Fenrice,  Com» 

1   Rep.  Temp..  Rcdesdale,  5s;  9^0.   Free.  Cha.  471* 
and  see  Anon.  Bunb.  53;  Strat-         (/)  3  Cha.  Cha.  114,  llju 
ford  V.   Lord    Aldborough,    1         {g)  Ibid.  68. 
Ridgw.  P.  C.  281. 


NO   COKSXDEEATiaN   IK  THE   APPOINTEE.        379 

by  Mr.  Baron  Powell,  that  in  case  the  Duke  bad  taken 
the  deed  over  with  him  to  Jamaica,  and  there  had  had 
an  intention  to  revoke  it,  and  had  gone  as  far  as  he  could 
to  do  it,  had  made  his  will,  and  had  six  witnesses  to  i^ 
he  believed  it  would  be  a  good  revocation  in  equity, 
though  none  of  the  witnesses  were  peers,  because  of  the 
disabiiity  he  would  be  under  to  have  such  witnesses  (A)« 
Lord  Chief  Justice  Treby,  and  the  Lord  Keeper,  appear 
to  have  entertained  the  same  sentiments  (i) ;  and  in  a 
modern  case,  Lord  Mansfield  expressed  himself  of  the 
same  opinion  (Ar).  Lord  Chief  Justice  Treby,  in  the 
Earl  of  Bath's  case,  said  that  the  accident  or  impoosi'^ 
bility  of  complying  with  the  circumstances  was  another 
ground  of  relief  in  equity,  when  the  donee  hath  a  plain 
intention  to  do  it ;  but  then  he  must  do  all  that  he  can, 
as  the  case  of  a  man's  being  obliged  to  pay  or  tender 
money  at  such  a  place,  and  he  falls  sick,  or  lame,  or  bed- 
ridden, that  he  cannot  go  thither,  and  it  is  tendered  by 
another  by  his  order,  or  at  another  place,  this  .  being  an 
act  of  God,  he  thought  it  would  be  a  good  performance 
of  the  condition  (/).  And  Lord  Chief  Justice  Holt 
considered  accident  a  good  ground  of  relief  (m),  as  where 
the  party  was  prevented  by  sickness. 

Upon  none  of  these  points  has  there  been  any  decision; 
bat  there  is  a  case  in  which  a  deed  executed  under  a 
power  wa3  held  to  be  badly  executed  for  want  of  a 
signature  (which  was  required  by  the  power),  although 
the  donee  could  not  write  by  reason  of  the  gout  in  his 

hand. 

a^)  ^  Cha.  Ca.  68.  (f)  3  Ouu  Ca.  89. 

(f)  Ibid,  go,  ia6.  (m)  Ibid.  108,  109, 

^   j[ft)  Cowp*467;a»daee 
V.  Penrice,  Com,  ^$6. 
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hand  (n).  And  notwithstanding  the  authority  of  thd 
great  personages  by  whom  the  foregoing  dkta  were  pro- 
nounced, it  may  be  doubted  whether  equity  ought  to 
relieve  on  the  mere  ground  of  accident  or  disability. 
How  can  it  be  ascertained  that  in  the  cases  supposed 
the  parties  had  not  the  sickness  of  the  donee  of  the 
power,  or  his  absence  abroad,  in  their  contemplation  ? 
These  are  circumstances  of  ordinary  occurrence :  from 
sickness  few  are  exempt ;  and  it  might  have  been  in- 
tended, that  during  the  party's  absence  from  hi^  friends, 
or  whilst  his  mind  was  enfeebled  by  illness,  the  power 
should  not  be  executed. 


II.  The  doctrine  of  election  furnishes  another  prin* 
ciple  in  favour  of  the  defective  execution  of  a  power, 
although  there  is  no  meritorious  consideration  in  the 
appointee.  The  foundation  of  election  is  that  no  one 
shall  claim  under  and  in  opposition  to  the  same  in- 
strument. When  a  man  claims  under  a  deed  he  must 
claim  under  the  whole  deed  together;  he  cannot  take 
one  clause,  and  desire  the  Court  to  shut  their  eyes  against 
the  rest  There  is  a  tacit  condition  annexed  to  all  pro- 
visions of  this  nature,  that  the  person  taking  do  not 
disturb  the  disposition  which  his  bene&ctor  has  made  (o) ; 
and  therefore  the  true  rule  following  up  the  principle 
should  be  forfeiture  to  the  disappointed  devisee,  and  not 
merely  compensation.  In  many  cases  compensation 
could  not  be  made,  as  in  the  instance  of  a  £eld 
belonging  to  the  adverse  claimant  given  to  a  devisee, 
because  it  is  in  front  of  his  house ;  could  compensation  in 

that 
(fi)  See  BlockviUe  v.  Ascoll,        (o)  Streatfield  v.  Streatfitld^ 
a  Eq.  Ca«  Abr.  659,  n.  (i).  For.  176. 
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that  case  be  made  with  reference  to  the  power  in  the 
Qwner  of  the  land  to  render  the  house  not  fit  for  habita- 
tion ?  If  compensation  be  the  role,  there  are  but  few  cases 
which  the  testator's  intention  will  be  effected.  If  the 
value  of  the  property  given  to  the  party  who  is  put  to 
his  election  be  less  than  the  value  of  his  property  given 
to  a  third  person^  or  only  equal  it,  the  party  would  in  or- 
dinary cases  elect  to  take  against  the  will.^  If  the  pro- 
perty even  be  greater,  the  party  having  a  right  to  elect 
would  of  course,  in  every  case  where  he  was  desirous  to 
retain  his  own  property,  or  to  disappoint  the  intention  of 
die  testator,  or  the  hopes  of  his  devisee,  elect  to  take 
ag^st  the  will,  and  pay  a  compensation  to  the  disap- 
pointed devisee  out  of  the  testator's  own  property,  which 
he  (the  party  electing)  takes  under  the  will.  This,  clearly 
is  not  effectuating  the  testator's  intention,  for  he  did  not 
intend  that  the  disappointed  devisee  should  have  the 
value  of  the  subject  of  the  gift  paid  to  him ;  his.  meaning 
was  to  vest  in  the  party  the  property  devised  to  him ;  and 
to  secure  the  acquiescence  of  the  person  really  entitled 
to  such  property,  he  makes  another  provision  for  him. 
If  forfeiture  in  favour  of  the  disappointed  devisee  be  the 
rule,  the  testator's  intention  will  in  most  cases  be  fulfilled; 
and  if  the  intention  be  not  effectuated,  at  least  the  testator 
will  not  have  made  a  provision  contrary  to  his  intention 
for  a  party  who  elects  to  disappoint  his  will ;  and  the 
disappointed  devisee  will  take  that  provision  which  the 
testator  thought  would  be  a  sufficient  inducement  to  the 
party  electing,  to  acquiesce  in  the  dispositions  made  by 
the  will  (p). 
The  doctrine  applies  even  to  interests  of  persons 

under 
(p)  But  fee,  n.  to  1  Swanit.  433. 
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under  disabilities,  as  infaiif s  and  married  women ;  nor  if 
it  material  whether  the  interests  are  immediate,  remoter- 
contingent,  of  value,  or  not  of  value  (/f)  ;  and  the  role 
applies  as  well  to  copyhold  as  to  frie^old  estates  (r),  and 
to  deeds  as  well  as  to  wills  (s).  But  we  must  be  carefol 
to  distinguish  cases  of  express  con<fitions,  which  deariy 
are  not  cases  of  election. 

It  is  well  established,  that  an  heir  shall  be  put  to  his 
election  where  the  estate  is  devised  to  hkn,  although  by 
Are  rule  of  law  the  devise  is  inoperative,  and  he  takes  by 
descent ;  as,  if  a  man  being  seised  of  some  lands  in  tail, 
and  also  of  others  in  fee,  devise  the  intailed  lands  to  his 
young^t  son,  and  the  fee-simple  estate  to  his  eldest,  who 
IB  issue  in  tail ;  the  devise  to  the  ddest  is  void,  and  he 
takes  by  decent,  yet  nevertheless  he  shall  be  put  to  hid 
faction  (i).  So  where  he  and  other  co-devisees  elect  to 
take  against  the  will,  the  whoie  goes  to  tb6  disappoiis^ 
devisees  (»)•  In  the  discussion  of  Thellusson  v.  Wood-* 
ford,  Sir  Samiiil  Romilly  put  it  9s  a  doubtful  pointy 
whether  the  hw  must  dect  wh^e  a  legacy  is  ^ven  to 
Uttiy  and  an  eslate  to  a  stranger,  tad  after  the  will  a 
recovery  is  suffered  by  the  testator,  whereby  the  will  is 
«evoked,   and  the  estate  descends  to  the   heir,  and 

hq 

;  (g)  sVe&  Jul  560, 696,697;  (fi  Noys  p.  Mordaunt,  a  Vera^ 

3  Vet.  Job.  3S5;  Ardesai&  o.  581 ;  Anom  Gilb.  £q*  Bcp.  15; 

Beonet,  a  Dick.  463.  Welby  v.  Welby,  a  Yes.  and  Bea. 

(r)    Rumbold    v.    Rumbold,  187;  see  Rich  v.  Cockell,  9  Yes. 

Wibon  V.  Mount,  3  Yes.  Jun.  Jun.  369 ;    and  see  White  tr. 

65,  191 ;  Pettiward  v.  Preseot,  White,  a  Dick.  5aa ;  Reg.  ISb^ 

7  Yes.  Jun.  541.  B.  1775,  fol.  650^55- 

.  <«)  M(^re  V.  Butler,  a  Scho.  (u)   Gretton   v*  H^warci,   i 

and  L^f.  a49 ;  Green  v.  Green,  Swanst.  409. 
i  Mer.  86;  Dillon  v.  Parker, 
1  Swanst.  359, 
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he.  thought  that  the  heir  could  not  be  put  to  his  election ; 
but  Alexander,  who  was  on  the  other  side,  thought  it 
was  a  case  of  election,  as  was,  he  said,  every  case  in 
which  you  can  look  at  the  will.  The  point,  however, 
seems  very  doubtful,  for  notwithstanding  that  the  tes-r 
tator  intended  the  estate  to  go  to  the  devisee,  yet  ih^ 
mil  bdng  reocked  as  to  the  dedtse^  although  by  construe* 
tion  of  law,  there  seems  to  be  no  equity  attaching  on 
the  conscience  of  the  heir.  Ind^endently  of  the  ques* 
tion  of  election^  equity  could  not  relieve  the  devisee 
against  the  revocation  of  the  wilL 

Even  where  a  devisee,  by  the  effect  of  an  election  by 
another  devisee  to  take  against  the  will,  himself  takes  an 
interest  not  intended  for  him  by  the  testator,  but  which 
in  part  makes  good  the  provision  for  him,  he  may  stiU 
faisist,  against  the  party  electing,  to  a  satisfaction  for  the 
disappointment,  pro  Umto,  of  the  devise  contained  in  the 
will  (a?). 

Where  interests  are  given  to  a  person,  end  to  his 
ehikhren  after  him,  the  daim  of  the  parent  in  oppoaKtioQ 
to  the  will  will  not  bind  the  childrm,^  who  may  elect^ 
themselves  (y).  In  one  case  it  seems  to  have  been 
thought  that  an  election  could  not  be  raised  upon  an 
estate  settled  with  several  limitations,  on  account  of  the 
confusion  which  would  ensue :  the  devise  would  some- 
times be  good,  at  other  times  not,  as  the  devisee  in 
remainder  submitted  to  the  will  or  not  (z),  but  this 
objection  is  not  now  attended  to* 

At 

(x)  OhteVbon  v.  Haword,  1  Swanst.  409. 
(y)  Ward  V.  Baugh,  4  Ves.  Jun.  633 ;  see  L<Mig  v.  L<»g>  5  Vei, 
Jun.  445, 


in.  445. 

(z)  Forrester  v.  Cottep,  Ambl.  388* 


L. 
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At  one  period  it  was  holden,  that  where  a  person 
supposes  he  has  lawful  power  to  dispose  of  an  interest,, 
and  this  appears  on  the  face  of  the  will,  it  is  not  a  case 
of  election,  as  it  could  not  be  proved  that  he  meant  to 
dispose  of  the  estate  if  he  had  known  he  had  no  power,  to. 
dispose  of  it  (a).  This  construction  has,  however,  been 
very  properly  overruled  (^),  upon  the  ground  of  the 
danger  of  speculating  upon  what  the  testator  would 
have  done  had  he  known  the  fact. 

It  follows,  from  these  principles,  that  where  a  man 
having  a  power  to  appoint  to  ^  a  fund,  which  in  default 
of  appointment,  is  ^ven  to  B,  exercises  the  power  in 
fiivour  of  C,  and  gives  other  benefits  to  JB,  althou^  the 
execution  is  merely  void  (I),  yet  if  B  will  accept  the 
gifts  to  him,  he  must  convey  the  estate  to  C  according 
to  the  appointment  (c).  So  where  a  power  is  to  appoint 
to  two,  and  he  appoints  to  one  only,  and  gives  a  l^^y 
to  the  other,  that  is  a  case  of  election  (d).  But  where 
there  is  no  other  fund  than,  that  appointed,  the  doctrine 
of  election,  which  depends  upon  compensation,  cAhot 
apply;  as  where,  under  a  power  to  appoint  to  children, 

the 

(fl)  Cull  0.  Showell,  Ambl.727;  George  Cavendish,  4  Term  Rep. 

Wood.  App.  741,  note. 

(ft)    Whistler   v.    Webster,  (c)  Whistler  v.  Webster,  3  Yes. 

a  Yes.  Jim.  367 ;  and  see  Wright  Jun.  367. 

HI.  Rutter,    a  Yes.  Jun.  673;  ^   {d)  WoUenv.  Tanner,  5  Yes. 

Rutter  V.  McLean,  4  Yes.  Jun.  Jun.  218;  see  Yane  v.  Lord  Dun- 

531 ;    and   see    Doe   v.   Lord  gannon,  sScho.andLef.  118. 


(I)  This  perhaps  cannot  properly  be  cslled  a  defective  execution 
of  the  power,  because  C  was  not  the  object  of  the  power,  but  it 
aflPects  the  remainder  so  as  to  put  the  party  entitled  to  it  to  his 
election. 
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the  father  appoints  it  improperly^  any  child  may  set  it 
aside,  although  a  specific  part  is  appointed  to  him,  for 
the  doctrine  of  election  can  never  be  applied  but  where, 
if  an  election  is  made  contrary  to  the  instrument,  the 
interest  that  would  pass  by  it  can  be  laid  hold  of  to 
compensate  for  what  is  taken  away ;  therefore  in  all 
cases  there  must  be  some  free  disposable  property  given 
to  the  person,  which  can  be  made  a  compensation  for 
what  the  testator  takes  away  (e). 

To  raise  a  question  of  election,  a  clear  intention  to 
pass  the  particular  estate  must  appear  (y*),  and  it  must 
appear  upon  the  face  of  the  instrument ;  it  cannot  be 
compelled  on  any  thing  dehors  {g).  But  still  extrinsic 
evidence  has  been  allowed  to  show  what  the  testator 
considered  as  his  estate,  and  consequently  to  determine 
what  passed  under  a  general  devise  so  as  to  put  a  party 
to  his  election  (k). 

In  all  the  foregoing  cases  we  cannot  fail  to  have  ob- 
served, that  the  interest  did  not  pass  by  the  instrument, 
but  still  some  nice  distinctions  have  been  taken  as  to  the 
1^1  capacity  of  the  devisor,  and  the  validity  of  the 
instrument  to  pass  the  interest  in  case  he  had  actually 
been  entitled  to  it  in  his  own  right. 

This 

(e)  Bristow  V.  Wardt,  a  Ves.  (fi)  See  Pulteney  v.  Darling- 
Jun.  336.  ton,  1  Bro.  C.  C.  823 ;  Pole  v. 

(y*)  Daahwood  v.  Peyton,* 'Lord  Somen, Dnice  v. Denison, 
18  Ves.  37;  See  1  Bro.  C.  C.  6  Ves.  Jun.  309,  385;  and  see 
4g3.  Wright  V.  Rutter^  a  Ves.  Jun. 

(g)  Stratton  r.  Best,  1  Ves.  673 ;  Rutter  v.  M'Lean,  4  Ves. 
Jun.  285;  Finch  v.  Finch,  ib.  Jun.53i;Monckr.LordMonck, 
535 ;  see  Judd  v.  Pratt,  1 3  Ves.  1  Ball  and  Beatty,  298 ;  but  see 
Jun.  168.  Forresters.  Gotten,  Ambl.  389. 

C  C 
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This  doctrine  was  first  discussed  in  a  case  of  frequent 
reference  (i).  There  an  infant  having  personal  estate, 
of  which  she  had  ability  to  dispose,  and  a  power  over  a 
real  estate,  to  which  she  was  entitled  in  default  of  ap- 
pointment, bequeathed  the  personalty  to  her  only  child, 
and  appointed  the  estate  to  strangers.  And  Lord  Hard- 
wicke  held  the  appointment  to  be  void ;  and  that  this 
was  not  a  case  of  election,  because  the  will  was  void  ss 
to  the  real  estate,  on  account,  as  he  observed  in  another 
case(/r),  of  her  infancy ;  and  he  added,  as  it  would  if  she 
had  been  a  feme  sole.  This  Was  a  disabiiity  in  the 
person* 

Lord  Hardwicke  said,  it  was  like  the  case  where  a 
man  executed  a  will  in  the  presence  of  two  witnesses 
only,  and  devises  his  real  estate  from  his  heir  at  law,  and 
the  personal  estate  to  the  heir  at  law ;  this  is  a  good  will 
as  to  personal  estate ;  yet  for  want,  of  being  executed 
according  to  the  statute  of  frauds,  is  bad  as  to  the  real 
estate;  and  he  said  he  should  in  that  case  be  of  opinion, 
that  the  devisee  of  the  real  estate  could  not  compel  the 
heir  at  law  to  make  good  the  devise  of  the  real  estate 
before  he  could  entitle  himself  to  his  personal  legacy, 
because  here  was  no  will  of  real  estate  for  want  of  proper 
forms  and  ceremonies  required  by  the  statute.  This 
doctrine  has  been  recognized  and  acted  upon  by  Lord 
Alvanley(/),   Lord  Kenyon  (m),  and  Lord  £ldon(f2); 

for 

(t)  Heirle  v.   Gre«tibank,  3  in  the  argument  of  TheUHMon 

Atk.  egs ;  1  Ves.  298.  and  Woodford,  i^a^  MS. 

(t)  3  Ves.  14.  (n)   Sheddcm    v^    Goodrich, 

{!)  Ex  parte  the  Earl  of  lU  B  Ves.  Jun:  481 ;   Ker  o.  Waa- 

Chester,  7  Ves.  Jun.  372.  chope,  1  Btigh  1  {  Gardiner  r. 

(m)  Carey  v.  Askew^  8  Ves.  Fell,  i  Jac.,  &  Walk.  aft. 
Jun.  492,  cited  by  Romilly ;  and 
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for  although  the  will  cannot  be  read  without  the  devise  in 
it,  yet,  as  Lord  Alvanley  correctly  expressed  it,  a  Judge 
can  say,  for  the  statute  of  frauds  enables  him,  and  he 
is  bound  to  say,  that  if  a  man  by  a  ndll  unattested  gives 
'  both  real  and  personal  estate,  he  never  meant  to  give  the 
real  at  all  (o).  « 

Lord  Hardwicke,  however,  determined,  that  where  an 
express  condition  is  annexed  to  the  personal  legacy,  the 
heir  at  law  must  make  good  the  devise  of  the  realty,  or 
give  up  his  legacy  (p);  and  although  this  distinction  has 
been  constantly  disapproved  of,  yet  it  has  always  been 
acted  upon,  and  cannot  now  be  disturbed  (q)  (I). 

A  point 

(0)  Backeridge    v,   Ingram^         (q)  Carey  v.  Askew,  She4don 

2  Yes.  Jun.  666.  v.  Goodrich,  ubisup. ;  and  Thel- 
(p)  Boughton  V.   Boughton,      lusson  r.  Woodford,  in/ra. 

3  Ves.  13. 

(1)  In  Thdlusson's  case,  Lord  Erskine  said  the  general  case  of 
election  is  good.  As  to  the  exceptions,  an  infant  may  bequeath  his 
personalty,  but  not  so  as  to  his  realty.  An  infant  having  real  and 
persona],  and  having  both  capacity  and  power  to  bequeath  the 
personalty,  gives  the  personalty  under  the  idea  that  he  can  dispose 
of  his  realty ;  now  I  conceive,  with  submission,  that  the  infant's  will 
may  be  read.  If  I  had  originally  had  to  decide  this  point,  I  would 
have  held  it  a  case  of  election ;  so  of  a  feme  covert,  I  want  to  know 
why  the  husband  should  not  be  put  to  his  election ;  I  cannot  se^  the 
common  sense  of  that  exception,  but  I  am  bound  by  authorities ;  so 
where  a  will  is  executed  in  the  presence  of  two  witnesses,  why 
should  it  be  read  so  as  to  give  the  heir  the  personalty  ?  I  would 
never  have  given  him  the  legacy.  How  pure  the  laws  of  England 
would  be  were  it  not  for  these  subtleties !  But  I  dare  not  decide 
this  case  against  the  authority  of  Lord  Hardwicke.  MS.  In  Carey 
V.  Aakew,  as  stated  by  Sir  Samuel  Romilly,  Lord  Kenyon  said,  he 
should  have  found  it  difficult  to  distinguish  the  cases ;  but  be  felt 
himself  bound  by  Lord  Hardwicke's  decision,  although  he  thought 

cc  2  Boughton 
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A  point  lately  arose  in  the  great  cause  of  Thellussbn 
and  Woodford  (r),  which  again  called  this  doctrine  into 
question.  Thellusson,  by  his  will  duly  executed  to  pass 
real  estates,  gave  legacies  to  his  heir  at  law,  and  directed 
that  all  contracts  for  the  purchase  of  estates,  which  he 
should  enter  into  before  his  death,  should  be  completed 
by  his  trustees,  who  should  stand  seised  thereof  to  the 
uses  mentioned  in  his  will  He  did  purchase  estates, 
and  did  not^  re-publish  his  will.  Some  were  actually 
conveyed  to  him,  the  contracts  for  others  remained  in 
fieri.  The  question  was,  whether  the  heir  should  be  put 
to  his  election.  The  case  was  elaborately  argued.  The 
principal  argument  for  the  heir  at  law  was,  that  there 
was  no  case  in  which  the  heir  at  law  was  put  to  his 
election  as  to  estates  which  came  to  him  as  heir. 
This  was  strongly  urged,  and  the  case  was  distinguished 
from  cases  of  express  conditions;  and  it  was  neatly 
argued,  that  there  were  three  requisites  to  a  devise; 
1st,  age;  2d,  possession ;  and  3d,  three  witnesses  ;  and 
that  any  will  in  which  any  of  these  was  wanting  was  void, 
and  not  a  case  of  election.  Well,  here  the  second  was 
wanting,  and  the  question  of  election  could  not  arise  any 
more  than  if  the  devisor  had  been  an  infant.  On  the 
other  side,  it  was  insisted,  that  there  being  no  disability 
in  the  person  of  the  devisor,  this  was  a  case  of  election. 
Suppose  a  legacy  to  be  given  to  a  stranger,  and  a 
legacy  to  the  heir,  and  a  devise  of  the  stranger's  estate 

to 

(r)  See  4  Ve^.  Jun.  235 — 237. 


Boughton  t'*  Boughton  wrong.  It  was  settled  that  the  heir  could  not 
be  put  to  his  election  without  an  express  condition,  and  you  cannot 
presume  a  condition.  Express  conditions  were  not  like  this  case. 
MS. 
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to  a  third  person ;  that  it  was  said  was  a  case  of  election. 
Then  suppose  the  testator  to  purchase  the  estate,  how,  it 
was  asked,  could  that  be  said  not  to  be  a  case  of  election. 
Lord  Chancellor  Erskine  determined  that  the  heir  should 
be  put  to  his  election  (s)y  and  his  decree  has  been  affirmed 
in  the  House  of  Lords  (/). 

A  person  is  never  put  to  his  election  till  the  funds  are 
clearly  ascertained,  so  that  he  may  know  exactly  what 
he  is  to  receive  as  a  compensation  for  that  which  he 
gives  up  (f^) ;  and  the  party  may  file  a  bill  to  have  the 
state  of  the  fund  ascertained  (a).  Where  the  state  of 
the  fund  is  free,  and  the  party  has  acquiesced  a  long  time, 
he  will  be  held  to  have  elected,  although  he  has  not 
expressly  done  so  (y) ;  but  where  the  fund  is  embar* 
rassed,  a  long  acquiescence  has  been  held  not  to  bind 
the  claimant  (z),  and  dfortioHj  the  mere  receipt  of  gifts 
under  the  will  for  a  short  period  will  not  have  that 
effect  (ja) ;  and  where  a  widow  released  her  dower,  and 
elected  to  take  under  her  husband's  will,  and  the  pro- 
vision for  her  was  afterwards  claimed  by  creditors,  she 
was  allowed  to  resort  to  her  dower,  notwithstanding  her 
election  (b). 

If 


{s)  Thellusson  v.  Woodford, 
Aug.  1806,  MS.  13  Yes.  Jan. 
309. 

(0  Rendlesham  v,  Woodford, 
1  Dow,  349. 

(tt)  Wake  V.  Wake,  1  Yes. 
Jan.;  and  see  a  Yes.  Jud.  370. 

(x)  Butricke  v.  Broadhurst, 
1  Yes.  Jun.  171 ;  3  Bro.  C.C.  88. 

{y)  Butricke  v.  Broadhurst, 
iM  sup,  Ardesoife  v.  Bennet, 
3  Dick.  463. 


(2;)  Beaulieu  r.  Lord  Cardi- 
gan, Ambl.  533,  6  Bro.  P.  C. 
23a ;  see  \  Yes.  Jan.  179,  336; 
Yate  V.  Mosely,  5  Yes.  Jun.  483, 
484. 

(a)  Wake  r.  Wake,  i  Yes. 
Jun.  335;  Rumbold  v,  Kumbold, 
3  Yes.  Jun.  6$ ;  see  Stratford  v. 
Powell,  1  Ball  and  Beatty,  1. 

(6)  Kidney  c>.  Cousmaker, 
12  Yes.  Jun.  136. 

cc  3 
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If  the  party  has  mortgaged  the  interest  he  takes  in  his 
own  right,  and  then  is  suffered  to  elect  to  take  under  the 
will,  the  mortgage  must  be  satisfied  out  of  the  interest 
provided  for  him  by  the  will  (c). 

Where  the  claimant  is  an  infant,  or  feme  covert,  it  is 
usually  referred  to  the  master,  to  see  which  is  most  for 
their  benefit,  to  take  under  or  against  the  will,  but  where 
the  interest  given  by  the  will  is  manifestly  a  better  interest 
no  reference  will  be  made  (d). 

Where  a  person  elects  to  take  in  opposition  to  the  will, 
the  interest  given  to  him  will  be  applied  in  compen« 
sation  of  the  disappointed  devisees  (e).  But  the  estate 
thus  taken  in  opposition  to  the  will  of  course  vests  in 
the  party,  with  all  the  legal  consequences  attached  to  it. 
Thus  where  a  tenant  in  tail  devised  away  the  estate,  and 
gave  the  issue  in  tail,  who  was  a  married  woman,  and 
also  her  husband,  other  benefits  by  his  will,  she  elected 
to  take  her  estate-tail  in  opposition  to  the  will,  but  her 
husband  of  course  took  under  the  will,  then  his  wife 
died,  and  he  entered  as  tenant  by  the  curtesy ;  and  it  was 
contended,  that  as  he  took  under  the  will  he  could  not 
claim  in  opposition  to  it ;  but  it  was  ruled,  that  his  wife 
took  the  estate  with  all  its  legal  incidents,  and  that  con- 
sequently he  was  entitled  to  be  tenant  by  the  curtesy  in 
right  of  fier  seisin,  although  he  claimed  under  the  will  in 
his  own  right  ( jT)- 

Qosely 

(c)    Rumbold   v.    Rumbold,         (y*)  Lady  Cavan  v.  Pultenfey, 
3  Ves.  Jun.  6$.  s  Vee.  Jali.  544 ;  9  Ves.  Jun. 

{d)  Wilson   V,    Lord    John     384;8ee  Brodi«c  Bany,  3  Ves. 
Townshend,  9  Ves.  Jun.  693.  and  Bea.  isy. 

{e)  See  beforei  and  Anon. 
Gilb.  £q.  Rep.  15;  Ward  v. 
Baugh,  4  Ves.  Jun.  637* 
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Closely  allied  to  election  is  the  doctrine  of  satisfac- 
tion :  Where  the  interests  of  the  objects  of  the  power 
are  satisfied  by  the  donee  of  the  power,  their  claim  on 
the  fund  ceases  (g).     As  this  question,  however,  seldom 
arises  upon  powers,  and  the  doctrine  of  satisfaction  is 
already  discussed  by  other  writers,  I  shall  not  stop  to 
inquire  what  is  in  equity  deemed  a  satisfaction.     But  it 
may  be  remarked  that,,  as  in  cases  of  election,  so  in  cases 
of  satisfaction,  parol  evidence  is  admissible  to  show 
that  the  testator  considered  the  property  subject  to  the 
power  as  part  of  his  own  property  {h).     And  to  create  a 
case  of  satisfaction  a  gift  m^ust  move  from  the  person 
himself.     Therefore,  if  a  man  having  a  charge  on  his 
estate,  and  also  a  power  over  his  wife^s  estate,  both  in 
favour  of  bis  child,  appoint  a  sum  to  be  paid  to  the  child 
out  of  his  wife's  estate,  in  satisfaction  of  the  charge  on  his 
own,  the  declaration  as  to  the  satisfaction  will  be  entirely 
void  (i).     Satisfaction  can  never  be  presumed  where  the 
intention  of  the  donor  is  expressly  stated,  as  where  a  man 
by  his  will  appoints  a  portion  under  a  power,  and  gives 
an  annuity  out  of  his  own  property  to  the  same  child, 
and  then  upon  marriage  gives  the  child  a  {portion,  which 
he  declares  to  be  in  satisfitction  of  the  annuity  givea  by 
the  will,  no  presumption  of  satisfaction  can  be  raised  ais 
to  the  portion  apjxttnted  under  the  power  {Jc). 

(g)   Smkh   V.   Lord   Camel-  (i)  Roberto  t.  Dixall,   2  Eq. 

ford,  Q  Ves.  Jun.  698 ;  Folkes  v.  Ca.  Ab.  668,  pL  19.    See  the 

Western,  9  Ves.  Jun.  456,  see  case  in  ch.  9»  s*  8»  infra, 

post;  Savage  v.  Carroll,  1  Ball  (k)   Burgess  v.  Mawbey,  10 

and  Beatty,  265^  Ves.  Jun.  319. 

{h)  Hinchliffe  v.  Hinchliffe, 
3  Ves.  Jun.  516 ;  and  see  Druce 
r.  Denison^  6  Ves.  Jun.  309. 
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SECTION   III. 


OF    NON-EXECUTION. 


Some  of  the  cases  in  the  preceding  section  are,  in 
strictness,  cases  of  non-execution,  where  the  remainder- 
man is  compelled  to  make  good  the  disposition,  on  the 
ground  of  fraud  or  election;  but  putting  aside  these 
cases,  although  equity  will,  as  we  have  seen,  in  favour 
of  a  purchaser,  creditor,  wife  or  child,  supply  the  defective 
execution  of  a  power,  yet  it  is  an  immutable  rule,  that  a 
non-execution  shall  never  be  aided  (a).  It  is  no  ground 
for  relief  that  the  party  intended  to  exercise  his  power, 
but  was  prevented  by  sudden  death  (b).  We  have  seen, 
that  where  a  man  has  a  general  power  of  appointing  a 
fund,  and  he  exercise  the  power  in  favour  of  a  volunteer, 
equity  will  in  exclusion  of  the  appointee,  seize  upon  the 
fund  as  assets  for  the  payment  of  the  debts  of  the  person 
executing  the  power,  but  if  the  party  will  not  execute 
the  power,  the  Court  cannot  compel  him  to  do  so,  nor 
can  it  affect  the  fund  subject  to  the  power  in  favour  of 
the  creditms,  for  that  would  be  against  the  nature  of  a 
power  which  is  left  to  the  free  will  and  election  of  the 
party  to  execute  it  or  not,  for  which  reason  equity  will 
not  say  he  shall  execute  it,  or  do  that  for  him  which 
he  does  not  think  fit  to  do  himself  (c).    This  may 

seem 

(a)    Arundell  v.    Philpot,  2  (i)    See  Pigott    v,    Penrice» 

Vern.  69;  Tomkyn  v.  Sandys,  Com.  S50;  Gilb.  Eq.  Rep.  138. 

2  P.  Wins.  228,  n.  Wilm.   23;  (c)  Per  Master  of  the  Rolk,  in 

Bull  V.  Vardy,  1  Ves.  Jim.  272.  Toilet  v/ Toilet,  2  P.  Wms.  489- 
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seem    rather    a    refined    distinction,   but    it  is    well 
established  (d). 

But  in  laying  down  this  broad  rule,  we  must  be  careful 
to  distinguish  between  mere  powers,  and  powers  in  the 
nature  of  trusts.  The  distinction  between  a  power  and 
a  trust  is  marked  and  obvious.  ^'  Powers,"  as  Lord 
C.  J.  Wilmot  has  said  (e),  "  are  never  imperative :  they 
leave  the  act  to  be  done  at  the  will  of  the  party  to 
whom  they  are  given.  Trusts  are  always  imperative, 
and  are  obligatory  upon  the  conscience  of  the  party 
intrusted."  But  sometimes  trusts  and  powers  are 
blended;  a  man  may  be  invested  with  a  trust  to  be 
effected  by  the  execution  of  a  power  given  to  him,  which 
is  in  tiiat  case  imperative ;  and  if  he  refuse  to  execute  it, 
or  die  without  having  executed  it,  equity,  on  the  general 
rule  that  the  trust  is  the  land  (J^^  will  carry  the  trust 
into  execution  at  the  expense  of  the  remainder-man,  and 
without  any  regard  to  the  person  in  whose  favour  it  is  to 
be  executed,  being  a  m6re  volunteer,  and  not  a  purchaser, 
creditor,  wife  or  child.  This  is  the  case  where  a  power 
is  given  by  a  will  to  trustees  to  sell  an  estate,  and  apply 
the  money  upon  trusts.  The  power  is  in  the  nature  of  a 
trust.  The  legal  estate,  until  the  execution  of  the  power, 
of  course  descends  to  the  heir  at  law  (g\  and  if  the 
power  be  defeated  at  law  by  the  death  of  the  person  to 
whom  it  was  g^ven,  the  legal  estate  would  remain  in  the 

heir 

{d)  Holmes  v.  Coghill,  7  Ves.  (g)  Warneford  v.  Thompson, 
JuD.  499;  13  Vet.  Jun.  206;  3Ves.  Jun.513;  Hiltcmv.  Ken- 
Hixon  0.  Oliver,  1 3  Ves.  114.  worthy,  3  East,  553 ;  and  see  Co. 

(e)  Wihn.  23.  Litt.  836  a. 

(/)  See  Burgess  v.  Wheate, 
1  Bl&ckst.  162,  per  Lord  Mans* 
field. 
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heir  at  law  for  his  own  benefit ;  but  equity,  acting  upon 
the  trust,  will  compel  the  heir  to  join  in  the  sale  of  the 
estate  for  the  purposes  designated  by  the  testator  (A) ; 
and  on  the  same  principle,  the  same  equity  is  extended 
to  those  cases,  where,  although  in  words  a  power  is  given, 
it  never  arises,  because  the  testator  has  omitted  to 
appoint  some  person  to  execute  it  (i). 

In  Savage  v.  CanroU  (A:),  by  articles  previous  to  a 
marriage,  for  the  strict  settlement  of  an  estate,  it  was 
agreed,  ''  that  the  settlement  should  contain  a  clause 
empowering  the  husband  to  charge  looo/.  for  the 
younger  children  of  the  marriage/'  Lord  Manners 
seemed  to  be  of  opinion,  diat  if  the  Court  had  been 
called  upon  to  direct  the  executicHi  of  a  settlement 
pursuant  to  the  articles,  the  Court  would  insert  a  clause 
to  charge  the  estate  as  a  provision  for  the  younger 
children,  with  a  power  only  to  the  father  to  apportion 
the  shares. 

The  question,  whether  a  power  is  simply  such,  or  a 
power  in  the  nature  of  a  trust,  frequently  arises  on  a 
power  to  appoint  to  children  (/).  In  Brown  v.  Higgs  (w). 
Lord  Eldon  stated  the  prindple  of  all  the  cases  on 
this  subject  to  be,  that  if  the  power  is  a  power  which  it 

is 

1  Cha.Ca.  176;  1  Cha.  Rep.  149; 
3  Freetti.  134;  1  Lev.  304,  which 
was    against  the  trust,  but  ire- 
veried  la  Bom.  Proc. ;  and  tee 
Canrill  v.  Carvill,  a  Cha.  Rap. 
156. 
{k)  1  Ball  andfieattf,  ^65, 
(/)  See  Joaet  v.  Qoiigb,  <2  Ves. 
367  ;  and  aoe^  Ve&  Jtm.^. 
(wi)  8  Ves.  Jun.  574. 


(A)  Garfoot  v.  Garfoot,  1  Cha. 
Ca.  35;  Gwilliams  v.  Rowell, 
Hard.  904;  Aubyv.Doyl,  iCha. 
Ca»  180,  ctftedy  reported  in  1  Cha. 
Rf|>.  83^  Aom.  Aiaby  v.  Gower  ) 
and  aee  Witchoot  v,  Soudi,  1 
Cha.  Rep.  97. 

(»)  Hyer  v.  Wordale,  3  Freem. 
135,  cited;  Locton  v.  Locton, 
3  Freem.  136;  Pitt  v.  Pelham, 
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is  the  duty  of  the  party  to  execute,  made  his  duty  by 
the  requisition  of  the  will,  put  upon  him  as  such  by  the 
testator,  who  has  given  him  an  interest  extensive  enough 
to  enable  him  to  discharge  it,  he  is  a  trustee  for  the 
exercise  of  the  power,  and  not  as  having  a  discretion 
whether  he  will  exercise  it  or  not ;  and  the  Court  adopts 
the  principle  as  to  trusts,  and  will  not  permit  his 
negligence,  accident,  or  othejr  circumstances,  to  disap- 
point the  interests  of  those  for  whose  benefit  he  is  called 
upon  to  execute  it. 

In  Harding  v.  Glyn(;2),  Harding  devised  certain 
articles  to  his  wife,  ^'  but  did  desire  her,  at  or  before  her 
death,  to  give  the  same  unto  and  amongst  such  of  his 
awn  relations  as  she  should  think  most  deserving  and 
approve  of."  The  Master  of  the  RoUs  held  this  to  be  a 
trust  for  the  relations  in  default  of  appointment  He 
said  that  it  operated  as  a  trust  in  the  wife,  by  way 
of  power,  of  naming  and  apportioning,  and  her  non- 
performance of  the  power  should  not  make  the  devise 
void,  but  the  power  should  devolve  on  the  Court. 

So  in  (o)  Brown  v.  Higgs,  a  leasehold  estate  was  be- 
queathed to  A ;  and  after  directing  him  to  pay  certain 
sums,  the  testator  empowered  him  to  employ  the  residue 
of  the  rent  '^  to  such  children  of  my  nephew  Samuel 
Brown,  as  the  said  A  shall  think  most  deserving,  and  that 
will  make  the  best  use  of  it ;"  and  this  was  considered, 
in  default  of  appointment,  as  a  trust  for  all  the  children. 
This  decree  was  affirmed  by  Lord  Alvanley,  M.  R^ 

on 

(n)  1  Atk.469;  S.  C.  stated  from  the  Register's  book,  5  Vet. 
JuD.  501 ;  8  Ves.  Jun.  571,  from  Mr.  Joddrell's  aote.  Birch  o. 
Wade,  3  Ves.  &  Bea.  198. 

(0)  Brown  V.  Higgs,  4  Ves.  Jun.  708. 
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on  a  rehearing  (p),  and  also  by  Lord  Eldon,  upon  an 
appeal  (q)^  and  has  since  been  confirmed  in  the  House 
of  Lords. 

But  very  nice  distinctions  are  taken  in  these  cases. 
Thus,  in  the  Duke  of  Marlborough  v.  Godolphin  (r), 
A  devised  a  legacy  of  30,000/.  to  his  wife  for  life, "  and 
after  her  decease  to  be  divided  and  distributed  to  and 
amongst  such  of  his  children,  and  in  such  manner  and 
proportion,  as  she  by  any  deed,  &c.  should  direct  and 
appoint,  and  for  no  other  purpose  whatever."  Lord 
Hardwicke  held  it  to  be  a  mere  power,  and  not  a  trust 
for  the  children  in  default  of  appointment  (s).  He 
appears  to  have  drawn  a  distinction  between  a  bequest, 
*^  amongst  my  children  as  A  shall  appoint,"  which  he 
considered  as  a  trust,  and  a  bequest  amongst  such  of 
his  children,"  Sec  which  he  held  to  be  a  mere  power. 
He  considered  the  power  in  the  principal  case  as  given 
to  secure  her  the  respect  of  her  children.  In  Brown  %?. 
Higgs,  upon  the  appeal,  Lord  Eldon  observed,  that  the 
Duke  of  Marlborough  b.  Lord  Godolphin  was  certainly 
very  difficult  to  reconcile  with  Harding  t).  Glyn,  or  with 
the  case  before  him.  But  the  question  was  not  whether 
one  case  was  to  be  reconciled  with  others,  but  whether 
all  the  cases  had  gone  upon  a  principle  which  professed 

to 

(p)  5  Ve8.  Jun.  495.  (r)  Duke  of  Marlborough  r, 

(q)  8  Ves.  Jun.  561 ;  and  see  Godolphin,  3  Yes.  61 ;  5  Yes. 

Paul  V.  Compton,    ibid.    375 ;  Jun.  506,  stated  from  Reg.  Lib. 

Cniwys  V.  Colman,  9  Yes.  Jun.  S.C.MS. 

319 ;  and  see  Madoc  v.  Jackson,  (s)  And  see  Bull  t>.  Yardy, 

3  Bro.  C.  C;  588,  and  4  Yes.  Jun.  1   Yes.   Jun.  270 ;    Target   v. 

793,  n.  (a)  ;    Davy  v.  Hooper^  Gaunt,  1  P.  Wms.  433. 

3  Yern.  ^Si  *  Bro,  P.  C.  351. 
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to  save  whole  Harding  v.  Glyn.  Lord  Hardwicke,  in 
the  Duke  of  Marlborough  v.  Lord  Godolphin,  did  not 
say  that  where  there  is  a  power^  and  it  is  made  the  duty 
of  the  party  to  execute  it,  and  he  would  not  execute  it, 
in  such  a  case  this  Court  would  not  act ;  but  he  collected 
from  the  scope  and  object  of  the  disposition  in  that  case, 
taken  altogether,  the  opinion,  that  it  was  a  case  in  which 
the  person  having  a  power  to  dispose  of  the  sum  of 
30,000/.  had  a  mere  power,  not  clothed  with  any  duty 
requiring  her  to  execute  it ;  and  therefore  as  to  what 
was  not  disposed  of,  the  Court  could  not  interfere  (/). 
In  another  passage  his  Lordship  said  that  the  case  of 
Harding  v.  Glyn  could  not  be  got  rid  of  by  saying  it 
was  a  singular  case,  and  that  it  was  difficult  to  reconcile 
all  subsequent  cases  with  it;  for  that  case  had  been 
treated  as  a  clear  authority,  probably  for  the  whole,  cer- 
tainly by  his  own  experience,  for  a  very  considerable 
part  of  the  time  elapsed  since  that  judgment  was  pro- 
nounced. 

In  the  before-mentioned  case  of  Brown  v.  Higgs  one 
estate  was  devised  "  to  one  of  the  sons  of  my  nephew, 
Samuel  Brown,  as  he  shall  direct  by  a  conveyance  in  his 
life-time,  or  by  his  will.'*  This  point  did  not  call  for  a 
decision,  but  Lord  Alvanley  seemed  to  think  it  a  mere 
power.  Lord  Eldon's  opinion  cannot  be  easily  ascer- 
tained {u). 

There  is  a  class  of  cases  where  the  bequest  is  con- 
sidered not  as  a  power  in  the  nature  of  a  trust,  but  as  a 
power  with  a  bequest  over  to  the  object  of  it,  in  default 
of  appointment,  by  implicatUm.  In  many  instances  it  is 
difficult  to  distinguish  the  cases. 

Thus, 

(0  8  Ves.  Jun.  569,  570.  (m)   8  Ves.  Jun,  576- 
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ThuSy  in  MasoQ  v.  Limbery  (a;*),  a  bequest  to  A  for 
life,  ^yhom  the  testator  ''  desired  at  his  death  to  give 
it  amongst  his  children,  and  the  children  of  his  said 
daughter,  as  he  should  think  fit,"  was  holden  by  Lord 
Talbot  to  be  a  devise  to  the  children  in  default  of  ap- 
pointment, and  the  children  were  accordingly  decreed  to 
be  entitled  to  the  fund,  although  A  died  in  the  life-time 
of  the  testator.  And  there  are  other  cases  to  the  same 
effect  (y). 

(x)  T.  Tenn,  1734,  MS.  Boddington,  3  Bro.  C.  C.  95; 

(1/)  Davy  V,  Hooper,  2  Vern.  5  Ves.  Jun«  503,  stated  from  Lib. 

665 ;    Maddison    v.    Andrew,  Reg. ;  Reade  0.  Reade,  5  Ves. 

1  Ves.  57 ;  Hockley  t?.  Mawby,  iun.  744;  Loogmore  v.  Brooai« 

1  Ves.  Jun.  143;   Morgan   9.  7  Ves.  Jun.  134. 
Surman,  1  Taunt.  289;  Witts  v. 


[    399    ] 


CHAPTER   VII. 

OF  RELIEF  AGAINST  THE  ACTUAL  EXECUTION 

OF  POWERS. 


I  SECTION    L 


OF   VOID    XXECUTIONS    BT   THB    GENERAL    RULE 

OF    LAW. 

In  the  last  chapter  we  considered  in  what  cases  a 
defective  execution  of  a  power  would  be  supported,  and 
we  are  now  to  inquire  in  what  instances  the  actual  exe- 
cution of  a  power  may  be  set  aside,  cdthough  the  sdem- 
nities  required  by  the  deed  creating  the  power  have  been 
duly  adhered  to.  This  our  present  inquiry  may  be 
divided  into  two  branches :  i .  Where  the  instrument 
may  be  avoided  -at  law.  3.  Where  equity  only  can 
relieve. 

And  first,  an  instrument  executed  under  a  power  may 
be  avoided  at  law  on  the  same  grounds  as  deeds  in 
general  may.  To  enter  into  the  consideration  of  all  the 
rules  on  this  head  would  be  an  unpardonable  digression, 
but  their  leading  features,  with  reference  to  cases  likefy 
to  arise  upon  the  execution  of  powers,  may,  perhaps, 
without  impropriety,  be  here  stated.  They  form  a  link 
in  the  chain  of  our  sul^ct 

if 
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If  then  an  instrument  be  altered  by  rasure  or  other* 
wise,  in  a  material  part,  by  the  person  for  whose  benefit 
it  was  intended,  the  deed  becomes  absolutely  void  (a). 
The  opinion  formerly  was  that  a  rasure  by  a  stranger 
would  have  the  same  operation  (b) ;  but  it  hath  lately 
been  very  properly  decided  otherwise  (c) ;  for  it  should 
seem  that  the  true  ground  of  the  rule  is  the  fraud  of  the 
party  interested.  And  since  the  statute  of  frauds  (df)  the 
mere  cancellation  of  an  instrument  will  not  defeat  the 
estate  created  by  it  (e) ;  and  even  if  the  instrument  would 
from  its  nature  be  revocable  by  cancellation,  yet  if  the 
cancellation  be  made  through  a  mistake  in  facts,  or  even, 
it  is  said,  through  a  mistake  inlaw,  the  mistake  will 
annul  the  cancellation  (/). 

If  a  power  be  executed  as  a  consideration  for  stifling 
a  prosecution  for  perjury,  the  execution  is  merely  void  : 
non  est  factum  may  be  pleaded  to  the  deed  at  law,  and 
the  special  matter  given  in  evidence  (jg) ;  although  the 
opinion  formerly  was,  that  equity  only  could  relieve 
where  the  consideration  did  not  appear  on  the  face  of 
the  deed.  So  an  execution  of  a  power,  as  an  inducement 
to  a  woman  to  live  with  the  party  in  a  state  of  prostitu- 
tion, is  void  (A) ;  but  where  it  is  a  compensation  for  the 

loss 


(a)  Whelpdale's  case,  5  Rep. 
119,8. 

(i)  Pigot'f  caie,  1 1  Rep.  37,  a. 

(p)  Henfree  v.  Bromley,  6  East, 
310;  see  French  v.  Patton,  9 
East,  351. 

(<0  29  Car.  II.  c.  3,  s.  3. 

(e)  M'Gemus  v.  M^CuIIough, 
Gilb.  £q.  Bep.  335;  Roe  v. 
Archp.  of  York,  6  East,  86  \  and 


see  Leach  o.  Leach,  2  Cha.  Rep. 
53,  which  was  before  the  statute. 

(/)  Perrott  %>.  Perrott,  14 
East,  433 ;  $ed  qu. 

(g)  Collins  V.  Blantem,  s  Wils. 
347;  and  see  Edgecombe  v. 
Rodd,  5  East,  394. 

(A)  Walker  v.  Perkins,  3  Burr. 
1568. 
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loss  of  virtue,  after  cohabitation,  or,  as  it  is  termed,  pr^e" 
ndum  pudicitia,  the  consideration  is  good,  and  the  deed 
cannot  be  avoided  (i),  unless  the  man  was  married  at 
the  time  of  the  cohabitation,  and  the  woman  was  aware 
of  this  fact  (k)f  or  unless,  according  as  it  should  seem  to 
Lord  Hardwicke's  opinion,  the  woman  was  previously 
to  the  intimacy  a  prostitute  (/)  ;  but  in  a  later  case. 
Lord  Camden  held  clearly  that  there  was  no  principle^ 
even  in  equity,  which  says  a  man  may  not  make  a 
voluntary  provision  for  a  common  prostitute,  and  he 
made  a  decision  accordingly,  in  a  case,  the  circumstances 
of  which  were  well  calculated  to  put  the  rule  to  the 
test  (m)  i  and  Lord  Camden's  opinion  has  been  con- 
firmed by  a  decision  of  the  Court  of  Exchequer  («). 
And  in  like  manner  the  deed  may  be  avoided  whenever 
the  consideration  for  executing'it  is  such  as  the  policy  of 
the  common  law  rejects,  or  as  the  statute  law  forbids. 

If  the  deed  be  executed  under  duress,  it  is  voidable, 
but  not  actually  void ;  consequently  the  party  may  avoid 
it  by  special  pleading,  but  cannot  plead  non  estjactum, 
and  give  the  special  matter  in  evidence  (p). 

There  are  only  two  other  cases  whicK  I  shall  here 
notice — drunkenness  and  lunacy.  As  to  drunkenness, 
the  distinction  seems  to  be,  that  the  instrument  cannot 
be  relieved  against  unless  the  party  was  drawn    into 

drink 

(t)  Marchioness  of  Anandale  (/)  See  Clarke  v.  Periam,  9 

V.  Harris,  a  P.  Wms.  432 ;  Tur-  Atk.  333,  337. 

ner  v.  Vaughan,  2  Wils.  339 ;  («)  Hill  r.  Spencer,    Ambl. 

Hill  V.  Spencer,  Ambl.  641.  641. 

(A)  Priest  V.  Parrot,  2  Ves.  (n)  Gray  v.  Mathias,  5  Ves. 

160;  and  see  Lady  Cox's  case,  Jun.  287. 

3  P.  Wms.  340.  (0)  See  Bull,  N.  P.  172. 
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drink  through  the  management  or  contrivance  of  him 
Mfho  gained  the  deed  (p),  in  which  case  the  deed  is  ab- 
solutely void,  both  at  law  and  in  equity,  and  conse- 
quently non  est  factum  may  be  pleaded  to  it  at  law,  and 
the  drunkenness  by  the  fraud  of  the  plaintiff  may  be 
^ven  in  evidence  (y). 

As  to  lunacy,  although  the  deed  may  be  set  aside  by 
the  committee  of  the  lunatic,  or  by  his  heirs  after  his 
death ;  yet  it  is  incontrovertibly  established  that  the 
party  himself  cannot,  after  he  has  recovered  his  senses, 
plead  his  lunacy  in  avoidance  of  the  deed  (r).  But  a 
distinction  has  been  established  by  the  case  of  Yates  v. 
Boen  [s\  which  does  not  appear  to  have  been  attended 
to  by  writers  on  this  subj*^ct,  although  they  refer  to  the 
case.  To  debt  upon  articles  the  defendant  pleaded  non 
est  factum^  and  upon  the  trial  offered  to  give  the  lunacy 
in  evidence.  The  Chief  Justice  thought  it  ou^t  not  to 
be  admitted,  upon  the  rule  in  Beverley's  case,  that  a  man 
shall  not  stultify  himself ; '  but  on  the  authority  of  Smith 
V.  Carr,  5th  July,  1 72.8,  where  Chief  Baron  Pengelly  in 
the  nke  case  admitted  it,  and  on  considering  the  case  of 
Thompson  v.  Leach,  the  Chief  Justice  permitted  it  to 
be  given  in  evidence,  and  the  plaintiff  upon  the  evidence 
became  nonsuit.  Now  the  history  of  the  revolution  in 
this  branch  of  law  is  this ;  when  Beverley's  case  was 
decided,  it  was  holden  that  deeds  executed  by  lunatics 
were  voidable  only,  but  not  actually  void,  and  therefore 

they 

(p)  Johnson  v.  Medlicott,  3  P.  {q)  Cole    v.    Bobbins,    Bull, 

Wms.  131,  n.  which  is  opposed  N.  P.  172. 

to  Pitt  V.  Smith,  3  Camp.  Ca.  35;  (r)  Beverley's   case,  4  Rq>. 

Fenton   r.  Holloway,  1  Stark.  i23,b.;  Stroud  v.  Marshall,  Cro. 

126;  see   Butler  v.  Mulvihill,  Eliz.  398. 

1  Bligh,  137.  (f)  Yates  v.  Boen,  2  Str.  1104. 


I  OF    VOID    EXSCUTIONS    AT*  LAW.  4O3 

they  could  only  be  set  aside  by  special  pleading,  and  by 
the  rule  of  law  the  party  could  not  stultify  himself.  And 
Mr.  Justice  Blackstone,  following  the  old  rule,  has  laid 
it  down  that  deeds  of  lunatics  are  avoidable  only,  and 
not  actually  void  (<).  But  in  Thompson  v.  Leach,  this 
distinction  was  solemnly  .established,  that  a  feolSment 
with  livery  of  seisin  by  a  lunatic  because  of  the  solem- 
nity of  the  livery,  was  voidable  only ;  but  that  a  bargain 
and  sale,  or  surrender,  &c.  was  actually  void  (u).  This 
therefore  was  the  ground  ef  the  decision  in  Yates  v. 
Boen.  When  the  Chief  Justice  remembered  that  an 
innocent  conveyance,  or  a  deed  by  a  lunatic,  was  merely 
void,  he  instantly  said  that  fum  est  factum  might  be 
pleaded  to  it,  and  the  special  matter  given  in  evidence ; 
and  this  applies  strictly  to  deeds  executing  powers.  But 
in  the  case  of  a  feoffment  with  livery  of  seisin,  the  rigo- 
rous rule  of  law  still  prevails,  and  the  party  cannot 
stultify  himself. 

(0  d  C€fmm,  991.  (u)  ConA.  468. 
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SECTION    II. 

OF   VOID    EXECUTIONS    IN    EQUITY    ONLY. 

SUT  there  are  some  cases  which  a  court  of  law  cannot 
reach.  This  happens  where  the  power  is  duly  executed 
according  to  the  terms  of  it ;  but  there  is  some  bargain 
behind,  or  some  ill  motive,  which  raiders  the  execution 
fraudulent,  and  will  enable  equity  to  relieve.  It  were 
difficult  to  draw  the  precise  line  between  the  jurisdiction 
of  law  and  equity  on  this  head.  The  substantial  ground 
upon  which  equity  maintains  almost  an  exclusive  juris- 
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diction  in  cases  of  fraud  is,  that  it  is  enabled  to  mould 
and  cut  down  the  fraudulent  instrument  according  to 
good  conscience;   whereas  a  court  of  law,  if  it  take 
conuzance  of  the  subject,  must  entirely  defeat  the  instru- 
ment :  it  cannot  maintain  the  execution,  so  far  as  it  is 
within  the  meaning  of  the  power,  and  set  it  aside  so  far 
only  as  it  is  a  fraud  on  the  authority ;  but  where  the 
execution  is  altogether  a  fraud  on  the  power,  it  may  be 
asked,  why,  if  you  can  once  attack  a  deed  executed 
under  a  power  on  the  ground  of  fraud,  may  not  that 
fraud  be  established  at  law  as  well  as  in  equity  ?     For 
this  the  case  of  Collins  v.  Biantem  (a)  is  a  strong  au- 
thority.    It  is  not  impossible  that  it  may  be  established, 
that  whatever  is  a  totMy  fraudulent  execution  of  a  power 
may  be  taken  advantage  of  in  either  court.  It  has  never 
been  decided  that  a  court  of  law  cannot  enter  into  the 
consideration  of  the  fraud  ,*  and  until  Collins  v.  Biantem 
was  decided,  it  was  the  general  opinion  that  a  court  of 
law  would  not  advert  to  a  consideration  unless  it  ap- 
peared on  the  face  of  the  instrument.     In  the  case  of 
Butcher  v.  Butcher  (A),  a  question  arose,  whether,  under 
a  power  to  appoint  to  children,   equity  could  relieve 
against  an  appointment  under  which  a  share  merely  illu- 
sory was  given  to  one  child.     The  Master  of  the  Rolls 
said,  in  terms,  the  power,  though  limited  as  to  objects,  is 
discretionary  as  to  shares.     A  court  of  law  says,  no 
object  can  be  excluded ;  but  there  it  stops.     It  does  not 
attempt  to  correct  any  the  extremest  inequality  in  the 
distribution ;  and  yet  if  that  is  a  fraudulent  execution  of 
the  power,  why  is  it  not  void  at  law  ?    A  fraudulent  act 

has 

(a)  Collins  r.  Biantem,  2  Wils.  347. 

{b)  Butcher  o.  Butcher,  9  Ves.  Jan.  383 ;  and  see  1  Burr.  IS5. 
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has  no  more  validity  in  a  court  of  law  than  in  a  court  of 
equity;  and  if  it  is  not  a  fraudulent  execution,  upon 
what  principle  does  a  court  of  equity  deny  it  effect  ?    It 
is  sometimes  said,  this  court  interferes  for  the  purpose 
of  carrying  into  effect  the  intention  of  the  party  creating 
the  power,  who  must  have  meant  that  each  object  should 
derive  the  same  real  benefit  from  the  execution  of  the 
power.     Now,  every  instrument  must  receive  the  same 
construction  from  every  court.     Whatever  is  its  true 
meaning  must  be  its  meaning  every  where.     If  then  the 
true  meaning  of  the  power,  however  discretionary  in 
terms,  be,  that  each  object  shall  have  what  is  called  a 
substantial  share,  it  is  not  executed  according  to  its  true 
meaning,  and  therefore  is  not  well  executed  by  an  ap- 
pointment that  does  not  give  to  each  object  a  substantial 
share.     A  court  of  equity  may,  in  the  exercise  of  its 
own  particular  jurisdiction,  supply  defects  in  the  exe- 
cution of  a  power.     But  I  cannot  understand  how  the 
question,  whether  a  power  is  well  or  ill  executed,  can 
receive  different  determinations  in  different  courts.     If 
it  is  not  executed  according  to  its  true  import,  how  can 
a  court  of  law  say  it  is  well  executed  ;  and  if  it  is  exe- 
cuted according  to  its  true  import,  how  can  a  court  of 
equity  say  it  is  ill  executed  ? 

Upon  questions  like  that  in  the  last  case,  the  juris- 
diction exercised  by  equity  is  infinitely  more  strong  than 
the  common  relief  in  case  of  fraud.  If  a  man,  having  a 
power  to  appoint  to  A  or  JB,  appoint  to  Ay  in  considera- 
tion of  a  sum  paid  by  him,  equity  will  relieve  against 
the  fraud,  and  the  courts  of  law  would  refuse  to  inter- 
fere, on  the  ground  that  they  have  not  the  same  means 
of  enforcing  the  discovery  of  fraud,   and  of  relieving 
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against  it.  But  where,  as  in  Butcher  v.  Butcher,  a  man 
has  a  power  over  a  fund,  which  it  is  admitted  will  at 
law  enable  him  to  give  any  share,  however  trifling,  to 
one  party,  and  he  without  fraud  exercise  that  power 
accordingly,  equity,  by  interposing  its  authority,  actually 
puts  a  different  construction  on  the  instrument  to  what 
it  must  receive  in  a  court  of  law ;  and  yet,  if  a  power 
give  a  clear  right  to  appoint  to  several  persons,  or  to  any 
of  them  exclusively  of  the  others,  equity  can  grant  no 
relief  against  the  hon&  fide  exercise  of  it  in  favour  of 
some  of  the  objects,  excluding  the  others.  But  however 
strange  this  doctrine  may  seem,  it  is  well  established  that 
where  the  power  does  not  authorize  an  exclusive  appoint- 
ment, equity  will  relieve  against  any  appointment  of  an 
illusory  share,  although  this  relief  is  now  very. con- 
fined (c). 

I  now  proceed  to  state  the  cases  of  fraud  in  which 
equity  has  relieved;  If  a  person,  having  a  power  of 
jointuring,  execute  it  in  favour  of  his  wife,  but  it  is 
agreed  between  the  parties  that  the  wife  shall  receive 
part  only  of  the  jointure  for  her  own  benefit,  and  that 
the  residue  shall  be  applied  for  the  husband's  benefit, 
equity  will  set  aside  the  execution  of  the  power  so  far 
as  it  is  in  favour  of  the  husband  himself,  on  the  ground 
of  its  being  a  fraud  on  the  power  and  those  creating 
it  (I).     And  no  confirmation  by  the  wife  after  the  death 

of 

(c)  VHc  infra^  ch.  g,  s.  4J 


(I)  The  late  Mr.  Justice  Ashuret,  when  at  the  bar,  said,  arguendo^ 
**  Fraud,  particularly  in  the  case  of  powers,  is  cognizable  in  a  court 
of  law;  Lane  V.  Pbge^  T.  37  Geo. -8.  B. R.  A  power  given  for  one 
purpose  shall  not  be  exercised  for  another,  though  within  the  letter 
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of  the  husband  will  avail ;  the  ground  of  relief  is  the 
fraud  on  the  remainder-man  (d). 

So  if  there  is  a  power  to  make  a  jointure  under  re- 
strictions^ as  100  L  a  year  for  every  1,000/.  and  the 
husband  himself  advance  a  sum  of  money  in  order 
colourably  to  enable  him  to  make  the  larger  jointure, 
the  cotirt  will  reject  such  part  as  is  more  than  propor- 
tional to  the  real  fortune  (e).  But  in  these  cases  equity 
will  not  set  aside  the  whole  settlement,  but  merely  that 
part  which  is  infected  with  fraud  (y ). 

Again,  where  a  father,  having  an  exclusive  power  of 

appointing  to  children,  with  the  consent  of  a  trustee, 

prevailed  on  the  trustee  to  join  in  appointing  the  estate 

to  the  youngest  son,  -by  representing  the  eldest  as  un- 

dutiful  and  extravagant,  upon  a  bill  by  the  eldest  son 

to  set  aside  the  appointment,  it  was  decreed  accordingly, 

upon 

id)  Lone  v.  Page,  Ambl.  233.  {e)  See  Ambl.  335,  339. 

— ^Note,  this  was  a  case  of  rank  .  [J*)  Lane  v.  Page,  Aleyn  v* ' 

fraud;  see  Appen,  No.  15;  the  Belchier,   ubi  sup.     Palmer   v. 

facte    stated   from    Reg.   Lib.  Wheeler^  sBall  andBeatty,  18; 

Aleyn  v,  BelchieV,  Reg.  Lib.  A.  see  Daubeny  r.  Cockburn,  1  Mer. 

*757»  fol-  43^  (B ;)  App.  No.  16,     626. 
t  Eden,    133;   see  Daubeny  v. 
Cockbum,  1  Mer.  676. 


of  the  power,"  1  Blackst.  619.    If  the  court  of  King's  Bench  held 

the  execution  bad  In  Lane  v.  Page,  that  case  would  be  an  important 

authority  with  reference  to  the  doctrine  discussed  at  the  opening  of 

this  section.    No  notice  is  taken  in  Reg.  Lib.  of  any  proceedings 

having  been  had  at  law ;  and  from  the  circumstance  of  the  plaintiff 

at  law  having  been  also  plamtiff  in  equity,  it  would  seem  that  he  did 

not  prevail  at  law.  I  have  searched  for  the  case  in  the  King's  Bench 

without  success. 
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upon  proof  of  the  plaintiff  being  dutiful,  and  not  extra* 
vagant,  and  that  the  father  had  misrepresented  him ; 
and  although  the  trustee's  evidence  was  admitted,  yet 
Lord  Hardwicke  refused  to  admit  the  father's  evidence 
to  prove  the  plaintifTs  undutifulness  and  extravagance. 
The  power  was  treated  as  a  trust  to  be  executed  with 
discretion ;  and  the  father  being  charged  with  a  breach 
of  trust,  could  not  be  allowed  himself  to  prove  the  un- 
dutifulness and  extravagancy  of  his  son,  upon  which  the 
cause  depended  (g)  (I). 

So  if  a  parent,  having  a  power  to  appoint  the  estate 
unto  any  of  his  children,  exclusively  of  the  others,  ap- 
point to  one,  upon  a  bargain  made  beforehand  with  that 
child,  that  he  shall  pay  a  consideration  for  it,  equity  will 
relieve  against  the  appointment  Qi)  in  toto  (i) ;  the  same 
relief  would  be  administered  even  against  a  purchaser,  if 
he  had  notice  of  the  fraud ;  and  even  if  he  had  not  notice 
of  the  fraud,  yet  if  he  has  not  the  legal  estate  he  cannot 
protect  himself  in  equity.  The  payment  of  a  money 
consideration  cannot  maJ^e  a  stranger  become  the  object 
of  a  power  created  in  favour  of  children.  He  can  only 
claim  under  a  valid  appointment  executed  in  favour  of 

some 

(g)  Scroggsv.Scroggs,  Ambl.         (A)  See  i  vol.  Ca.  and  Ophiw 
272,   App.  No.    17;   the  facts     34;  and  see  1  Ves.Jun.  310. 
sUted  from  Reg.  Lib.  (i)    Daubeny    u.   Cockbuni^ 

1  Mer.  626. 


(I)  In  this  case,  the  reporter  says,  that  Sir  Geo.  Downing  o.  Bagnal, 
6th  and  7th  July  1753,  was  cited  for  the  plaintiff.  The  case,  how* 
ever,  does  not  relate  to  the  question,  and -must  hare  been  cited 
merely  to  show  the  effect  of  concealment.  The  case  is  in  Reg.  Lib. 
A.  1755*  fol-  95*  The  facts  in  the  Register's  book  led  me  to  dis- 
cover that  the  case  is  reported  by  Ambler  himself,  by  the  name  of 
Downing  v.  Townsend,  aSo,  592. 
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some  or  one  of  the  children  (k).  This  is  a  point  which 
daily  arises  in  practice.  The  parent  first  sells  the  estate, 
and  then  executes  an  appointment  to  one  child,  in  order 
to  enable  him  to  make  a  title ;  and  in  many  instances 
purchasers  are  justly  alarmed,  lest,  if  there  should  be 
any  underhand  agreement,  the  transaction  itself  would 
be  deemed  notice  of  the  fraud.  But  where  the  money 
is  paid  to  the  father  and  son,  and  there  is  nothing  to 
show  that  the  son  was  not  to  receive  his  due  proportion 
of  it,  the  purchaser  may  safely  complete  his  contract, 
unless  he  has  notice  of  some  underhand  agreement* 
This  was  decided  in  the  late  case  of  M'Queen  v.  Far- 
quhar  (/),  where,  under  an  exclusive  power  of  appoint- 
ment, a  father  appointed  to  one  son  in  fee,  and  then 
the  father,  and  his  wife  and  the  son,  joined  in  conveying 
to  a  purchaser,  and  the  money  was  expressed  to  be 
paid  to  them  all.  The  title  was  objected  to  on  the 
ground  of  an  opinion,  by  which  it  appeared,  that  the 
father  first  sold  the  estate,  and  then  the  appointment 
was  devised  to  make  a  title,  and  the  purchase-deed  re- 
cited that  the  contract  was  made  with  the  father  and 
son.  It  was  insisted,  that  if  the  father  derived  any 
benefit  firom  the  agreement,  or  even  made  a  previous 
stipulation  that  his  son  should  join  him  in  a  sale,  which 
there  appeared  the  strongest  reason  to  apprehend,  it 
would  have  been  a  fraudulent  execution.  But  Lord 
Eldon  over-ruled  the  objection,  as  it  did  not  appear,  that 
the  estate  sold  for  less  than  its  value,  or  that  the  son 
got  less  than  the  value  of  his  reversionary  interest^  but 

merely 

(k)  Per  Master  of  the  Rolls,  (/)  McQueen   v.    Farquhar, 

1  Mer.  638.  1 1  Yes.  Jun.  467. 


410  OF   VOID    £XXCUTIOIfS    IN    EQUITY. 

merely  that  he  as  the  owner  of  the  reversion  acceded  to 
the  purchase. 

In  a  recent  case  in  Ireland,  where,  under  an  exclusive 
power,  the  estate  was  appointed  to  the  eldest  son,  in  order 
to  procure  him  to  join  with  his  father  in  securing  a  debt 
of  the  father's  on  the  estate,  which  he  accordingly  did, 
and  the  equity  of  redemption  was  immediately  re-limited 
to  the  father  for  life,  remainder  to  the  son  for  life  re- 
maindar  to  his  issue  in  strict  settlement^  remainder  to  the 
other  sons  of  the  marriage,  remainder  to  the  father  in 
fee.  Lord  Manners  treated  the  whole  transaction  as  a 
firaud  on  the  power.  The  appointment  in  favour  of  the 
son  was  made  for  the  purpose  of  enabling  him  to  join  in 
securing  the  father's  debts  upon  the  lands,  and  the  cre- 
ditors had  clear  notice  of  the  fraud  committed  in  the 
execution  of  the  power.  His  Lordship  therefore  set 
aside  the  mortgage  (m). 

In  the  above  case,  the  estate,  in  default  of  appoint- 
ment, was  limited  to  the  eldest  son,  his  heirs  and  assigns ; 
so  that  if  no  appointment  had  been  made  he  would  have 
take^  the  estate.  The  father  lived  eight  years  after  the 
ai^ointment.  The  son  died  within  a  few  months  after 
his  fisLther,  leaving  an  infant  heir,  by  whom  the  bill 
was  filed.  It  was  objected,  that  the  son,  being  aparticeps 
crimmiSy  the  plaintiff  deriving  through  him,  was  not 
entitled  to  relief,  and  that  length  of  time  was  also  an 
objection  to  the  relief  prayed.  But  Lord  Manners 
iqhecidfBd  otherwise :  he  observe^  that  it  was  impossible  to 
soy  that  the  son,  acting  under  the  influence  of  parental 

authority, 

(m)  Palmer  v.  Wheeler,  2  Ball  and  Beatty,  18;   aee  Datis 
V.  Uphill,  1  Swanst.  1^9. 
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authority,  and  imposed  upon  as  he  had  been  by  these 
several  deeds,  drawn  in  the  same  office,  executed  at 
the  same  time,  and  perfectly  known  to  the  mortgagees, 
had  been  guilty  of  any  fraud  towards  them.  The  father, 
armed  with  parental  authority,  and  possessing  such  a 
power  .over  the  property,  had  acquired  an  irresistible 
influence  and  dominion  over  the  son,  which  he  used 
and  exarted  to  procure  these  improvident  deeds.  Was 
not  this  oppression  ?  Was  not  this  fraud  ?  And  had  not 
the  mortgagees  notice  of  it  ?  As  to  the  acquiescence, 
what  had  the  son  but  a  reversion  expectant  on  his 
father's  life-estate?  And  during  his  father's  life  he 
was  under  the  influence  of  the  same  authority,  and  could 
not  be  expected  to  take  any  step  in  assertion  of  his  rights. 
Then  had  such  a  length  of  time  elapsed  as  amounted  to 
that  degree  of  laches  which  should  prevent  the  Court 
from  interfering?  It  appeared  that  both  father  and  son 
died  in  the  same  year,  within  a  few  months  of  one 
another ;  during  the  father's  fife-time  the  son  could  do 
nothing  useful ;  and  his  Lordship,  therefore,  could  not 
say  that  the  son  was  barred  by  acquiescence ;  a  fortiori 
length  of  time  did  not  operate  against  the  plaintiff,  as 
yet  a  minor. 

So  where  a  party,  taking  under  a  power,  has  notice  of 
an  agreement  for  valuable  consideration  not  to  execute 
the  power,  or  of  what  is  tantamount  to  such  an  agree- 
ment, equity  will  relieve  against  the  execution.  Thus^ 
in  the  case  of  Scrope  v.  Offiey  (n)  (I),  a  tenant  fer  lifi^ 

with 

(n)  4  Bro.  P.  C.  937 ;  see  2  Atk.  567 ;  2  Burr.  1 145. 

(I)  In  Barnard's  Rep.  Cha.  112,  jt  is  said,  that  the  coTenant  in 
liiia  case  was  construed  to  be  a  release.  But  however  this  may  be, 
the  principle  in  the  text  is  dear. 
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with  a  power  of  jointuring,  conveyed  the  estate  on  his 
marriage,  as  if  he  was  seised  in  fee,  and  covenanted 
against  incumbrances  done  or  to  be  done.  He  after- 
wards married  a  second  wife,  and  after  marriage  limited  a 
jointure  to  her  by  virtue  of  his  power,  she  having  notice 
of  the  Jirst  settlement ;  and  Lord  Chancellor  King 
relieved  against  the  execution  of  the  power,  at  the  suit 
of  the  issue  of  the  first  marriage,  a!hd  his  decree  was 
affirmed  in  the  House  of  Lords. 

But  the  most  remarkable  instance  of  the  interference 
of  equity  remains  to  be  stated.  The  precedent  was 
established  by  Lord  Keeper  Wright,  in  the  case  of 
Chadwick  v.  Doleman  (o).  A  power  was  given  to  a 
parent,  tenant  for  life,  to  appoint  a  sum  of  money  for 
younger  childrens  portions,  to  be  raised  after  his  death, 
which  in  default  of  appointment  was  to  be  equally 
divided  amongst  them,  and  the  estate  itself  was  settled 
on  the  Jirst  and  other  sons  in  tail.  There  being  several 
younger  children  of  age,  the  father  appointed  the 
money  amongst  them,  and  gave  a  particular  sum  to  his 
second  son,  who  was  of  age,  and  under  a  treaty  of 
marriage.  This  son  afterwards  became  eldest  son,  and 
as  such  entitled  to  the  estate  itself,  and  thereupon  the 
father  made  a  new  appointment  of  the  portion  given  to 
him.  The  Lord  Keeper  admitted  that  the  second  son, 
at  die  time  of  the  appointment,  was  a  person  capable 
to  take,  and  was  a  younger  child  within  the  power  of 
appointing ;  but  was  of  opinion  that  this  was  a  defeasible 
appointment  (as  he  was  pleased  to  term  (I)  it),  not  from 

any 
(o)  a  Yem.  528 ;  see  Driver  v.  Frank,  3  Mau.  &  Selw.  25. 


(I)  This  is  the  expression  of  Vernon  the  Reporter,  from  which  it 
should  seem  that  he  did  not  approve  of  the  decision. 
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any  power  of  revoking,  or  upon  the  words  of  the  appoint- 
ment, but  from  the  capacity  of  the  person.  He  was  a 
person  capable  to  take  at  the  time  of  the  appointment 
made,  but  that  was  sub  modOy  and  upon  a  tacit  or  implied 
condition  that  he  should  not  afterwards  happen  to 
become  the  eldest  son  and  heir ;  so  that  he  had,  as  it 
were,  only  a  defeasible  capacity  in  him,  and  he  decreed 
accordingly.  He  added,  that  although  the  appointment 
had  been  made  in  consideration  of  marriage,  it  would 
have  been  the  same  thing. 

Lord  Talbot  appears  to  have  approved  of  the  foregoing 
decision  (p) ;  and  in  a  case  before  Lord  Hardwicke  (<^), 
he  entirely  adopted  it  He  said,  that  Lord  Cowper 
[fw.  Wright]  went  plainly  on  this ;  he  (Lord  Cowper) 
found  it  established  by  the  precedents  and  authorities  of 
this  Court,  that  the  words  ^  younger  children'  had  received 
a  prodigious  latitude  of  construction  to  answer  the  oc- 
casions of  families  and  intent  of  the  parties,  often  con- 
struing an  eldest  daughter  to  be  a  younger  child,  that 
is,  carrying  the  words  very  much  out  of  the  natural, 
into  a  foreign  and  remote,  sense,  to  answer  the  intent : 
and  he  found  it  determined,  that  an  only  daughter, 
though  not  younger  in  comparison  with]^another,  should 
be  considered  as  a  younger  child  where  a  provision  was 
made  for  the  younger  children,  and  no  other  provision, 
and  the  estate  limited  to  go  over ;  and  there  have  been 
cases  where  a  younger  son  becoming  an  eldest,  under 
certain  circumstances,  has  been  considered  as  an  eldest, 
to  exclude  him  from  the  benefit  of  the  portion ;  and 

therefore 

(p)  See  Jermyn  v.  Fellows,  For.  93. 
{q)  Teynham  t.  Webb,  s  Vcs,  198.     . 
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therefore  the  rule  laid  down  by  Lord  Harcourt,  in  Deal 
V.  Bed  (r),  has  been,  that  younger  children  shall  be 
considered  such,  as  do  not  take  the  estate,  are  not  the 
head  and  representative  of  the  fieunily :  Lord  Cowper 
having  found  this,  from  thence  inferred  a  tacit  con- 
dition, tibat  the  capacity  of  being  a  younger  son  should 
continue  until  the  time  of  payment  came,  and  therefore 
made  that  determination,  though  the  father  had  actually 
executed  his  power.  Taking  it  in  abstracto,  merely  as 
an  execution  of  a  power,  it  could  not  possibly  be  main- 
tained upon  the  general  rules;  but  the  ground  Lord 
Cowper  went  on  was,  that  the  continuing  of  the  capacity 
to  the  time  of  the  provision  taking  effect  in  point  of 
payment,  was  a  tadt  or  implied  condition  going  along 
with  the  appointment 

Lastly,  if  a  power  be  exercised  in  consideration  of  the 
appointee  procuring  a  marriage  between  the  person  exe- . 
cuting  the  power  and  another  person,  the  execution  will 
be  set  aside  (s). 

(r)  I  P.  Wnw.  451.  book  1,  ch.  4,  s.  lo,  and  notei. 

(«)  Stribblehill  v.  Brett,  Pfec  Williamson  v.  Gihon,  2  Scho.  Sc 

Cha.  165;  2  Vern.  445,  reversed  Lef.  357, 
in  Dom.    Proc;    see  1  Fonbl. 
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OF  RELIEF  AGAINST  POWERS. 


SECTION    I. 

OF   THE   RELIEF  AFFORDED    BY   THE    2J  ELIZ.    C,  4. 
AGAINST    POWERS    OF    REVOCATION. 

We  have  seen  in  how  many  instances  the  CMCutum  of 
powers  will  be  relieved  against ;  we  are  now  to  proceed 
a  step  farther,  and  to  inquire  in  what  cases  powers  them* 
selves  will  be  set  aside.  I  do  not  here  speak  of  a  power 
void  in  its  very  creation,  as  where  the  object  of  it  is  ^ 
perpetuity,  or  of  a  power  not  well  created,  but  of  poweis 
well  created,  and  which  may,  in  the  first  instance  be 
legally  executed ;  and  this  relief  is  given  by  the  statute 
of  27  Eliz.  c.  4,  whereby  it  is  enacted,  that  if  any  person 
or  persons  shall  make  any  conveyance,  gift,  grant,  de- 
mise, limitation  of  use  or  uses,  or  assurance  of,  in,  or 
out  of  any  lands,  tenements,  or  hereditaments,  with  any 
clause,  provision,  article,  or  condition  of  revocation,  de- 
termination or  alteration,  at  his  or  their  will  (ht  pleasure, 
of  such  conveyance,  assurance,  grants,  limitations  of  uses, 
or  estates,  of,  in,  or  out  of  the  said  lands,  tenem^ts,  or 
hereditaments,  or  of,  in,  or  out  of  any  part  or  pared  of 

them. 
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them^  contained  or  mentioned  in  any  writing,  deed,  or 
indenture,  of  such  assurance,  conveyance,  grant  or  gift ; 
and  after  such  conveyance,  grant,  gift,  demise,  charge, 
limitation  of  uses,  or  assurance  so  made  or  had,  shall  de- 
mise,  grant,  convey,  or  charge  the  same  lands,  tenements, 
or  hereditaments,  or  any  part  or  parcel  thereof,  to  any 
person  or  persons,  bodies  politic  and  corporate,  for 
money  or  other  good  consideration,  paid  or  given  (the 
said  first  conveyance,  assurance,  gift,  grant,  demise, 
charge,  or  limitation,  not  by  him  or  them  revoked,  made 
void  or  altered,  according  to  the  power  and  authority 
reserved  or  expressed  unto  him  or  them,  in  and  by  the 
said  m:rtt  conveyance,  assurance,  gift  or  grant),  that 
then  the  said  former  conveyance,  assurance,  gift,  demise, 
and  grant,  as  touching  the  said  lands,  tenements,  or 
hereditaments,  so  after  bargained,  sold,  conveyed,  de- 
mised, or  charged,  against  the  said  bargainees,  vendees, 
lessees,  grantees,  and  every  of  them,  their  heirs,  succes- 
sors, executors,  administrators,  and  assigns,  and  against 
all  and  every  person  and  persons,  which  have,  shall  or 
may  lawfully  claim  any  thing  by,  from,  or  under  them, 
or  any  of  them,  shall  be  deemed,  taken,  and  adjudged  to 
be  void,  frustrate,  and  of  none  effect,  by  virtue  and  force 
of  the  act ;  provided  nevertheless,  that  no  lawful  mort- 
gage to  be  made  bonajidej  and  without  fraud  or  covin, 
upon  good  consideration,  shall  be  impeached  or  impaired 
by  force  of  the  act,  but  shall  stand  in  the  like  force  and 
effect  as  the  same  would  have  done  if  the  act  had  never 
been  made. 

To  understand  the  operation  of  this  statute,  we  must 
consider,  ist,  what  instruments  are  avoided  by  it;  and 
adly,  in  favour  of  whom.     And  first  it  is  to  be  observed, 

that 


POWERS    OF    REVOCATION.  4I  7 

that  the  statute  does  not  extend  to  particular  powers,  as 
a  power  to  charge  2000/.  on  an  estate  of  considerable 
value,  for  such  a  power  is  not  a  power  within  the  words 
of  the  statute  (being  for  a  particular  sum),  to  revoke, 
determine,  or  alter  the  estate  (a). 

But  it  is  of  course  quite  clear,  that  a  settlement  by 
which  a  power  of  revocation,  or  a  power  tantamount  to 
it,  is  reserved  to  the  grantor,  is  void  against  a  sub- 
sequent purchaser  (&),  and  no  artifice  of  the  parties  can 
protect  the  settiement  Therefore,  although  the  power 
be  conditional,  that  the  settlor  shall  only  revoke  on  pay- 
ment of  a  trifling  sum  to  a  third  person  (c),  or  witii  the 
consent  of  any  third  person,  who  is  merely  appointed  by 
the  grantor  (^,  in  these  and  the  like  cases  the  condition 
will  be  deemed  colourable,  and  the  settlement  will  be 
void  against  a  subsequent  purchaser. 

But  where  a  settiement  is  made,  with  a  power  to  the 
settior  to  revoke,  so  as  that  the  money  be  paid  to  trus- 
tees to  be  invested  in  the  purchase  of  other  estates  (e), 
or  to  revoke  witii  the  consent  of  a  stranger  bondjidt 
appointed  by  the  parties,  and  his  consent  is  made 
requisite,  not  as  a  mere  colour,  but  for  the  benefit  of  all 
parties,  the  settiement  will  be  valid,  and  cannot  be 
impeached  by  a  subsequent  purchaser  (f).    This  was 

determined 

(a)  Jenkins  v.  Keymis,  1  Lev.        {d)  See  3  Rep.  82,  b. ;  Laven- 
150.  der  V.  Blackston,  3  Keb.  S"^^* 

(b)  Cross    V.    Faustenditch,         (f )  Doe  v.  Martin,  4  Term 
Cro.  Jac.  180 ;  Tarback  f ,  Mar-     Rep.  39. 

bury,  a  Vem.  510 ;  see  Lane,  aa.         (f)    See  Leigh  «.    Winter, 

(c)  Griflbi  V.  Stanbope,  Cro.     1  Jo.  41 1 ;  and  see  Lane,  aa. 
Jac.  454. 

£  £ 
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determined  in  the  case  of  BuUer  v.  Waterhouse  (§•), 
which,  however,  Mr..  Powell  thought  did  not  settle  the 
point,  because  all  the  claimants  under  the  conveyance 
were  purchasers  for  a  valuable  consideration  (A),  But 
it  seems  quite  immaterial  whether  the  settlement  is 
merely  voluntary,  or  upon  valuable  consideration  (i).  The 
statute  says,  that  all  conveyances  which  the  grantor  has 
power  to  revoke  shall  be  void  against  subsequent  pur- 
chasers ;  and  therefore  if  parties  giving  a  valuable  con- 
sideration for  a  settlement  choose  to  permit  the  grantor 
to  reserve  a  power  to  revoke  the  settlement,  they  must 
stiffer  for  their  folly.  The  grantor,  by  virtue  of  the 
power,  may  revoke  the  settlement ;  and  if  he  sell  the 
estate  without  revoking  it,  the  statute  makes  it  void.  In 
fact,  if  we  hold  that  settlements  upon  valuable  conside- 
ration are  not  within  this  provision,  we  must  at  the  same 
time  admit  that  the  Legislature  did  not  intend  to  affect 
voluntary  settlements  unless  they  were  actually  frau- 
dulent :  for  voluntary  settlements  are  void  against  pur- 
chasers under  the  second  section  of  the  act  This  clause, 
therefore,  would,  under  the  construction  put  upon  it  by 
Mr.  Powell,  have  scarcely  any  operation. 

If  a  man  having  a  power  at  a  future  day  to  revoke  a 
settlement  made  by  him,  sell  the  estate  before  the  day 
arrive,  the  settlement  will  be  void  against  the  purchaser, 
at  the  time  when  the  vendor,  according  to  the  terms  of 
the  power,  might  have  revoked  the  settlement  (k). 

And  a  settlement  made  with  power  of  revocation  will 

be 

(^)d  Jo.94;dKeb.75i;aQd        (t)  See  ace.  Rob.  on  Vol. 

see  ace.  Hungerford  v.  Earle,  Coiiv.637. 
3  Freeni.  120.  (k)  Mo.  618 ;  3  Rqp.  83,  b.; 

(h)  Pow.  on  Powers,  330.  Bridg.  33. 
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be  void  against  a  subsequent  purchaser,  although  the 
grantor  release  or  extinguish  the  power  previously  to 
the  sale,  otherwise  the  vendor  might  secretly  release  or 
destroy  the  power,  and  then  show  to  the  purchaser  the 
conveyance  containing  the  power  of  revocation,  and  so 
induce  him  to  buy  the  land  (/).  In  the  case,  however, 
in  which  this  was  decided,  the  settlement  appears  to 
have  been  voluntary,  and  the  purchaser  had  not  notice 
of  the  power  beiiig  destroyed.  Bat  if  a  settlement 
should  be  made  for  valuable  consideration,  with,  a  power 
of  revocation,  and  the  vendor  should  afterwards  release 
the  power  for  a  valuable  consideration,  it  is  conceived 
that  a  purchaser,  subsequently  to  the  destruction  of  the 
power,  could  not  prevail  over  the  settlement,  more  espe- 
cially if  he  had  notice  of  the  power  being  released. 

The  statute,  as  we  have  seen,  operates  conditionally, 
that  is,  where  the  first  conveyance  is  not  revoked  ac- 
cording to  the  power.  The  act  has  no  effect  until  the 
donee  of  the  power  sell  the  estate,  without  revoking  the 
first  conveyance  by  virtue  of  his  power.  Suppose  then 
a  vendee  professes  to  execute  his  power,  but  it  is  infor- 
mally exercised,  will  the  defect  be  cured  by  the  statute  ? 
The  Legislature  intended  to  protect  purchasers  against 
fraudulent  settlements,  with  powers  of  revocation ;  for 
it  is  essential^  to  bring  a  case  within  the  act,  that  the 
estate  should  be  sold,  and  the  first  conveyance  not  be 
revoked  according  to  the  power  reserved  to  the  grantor 
by  such  secret  conveyance.  The  non-execution  of  the 
power  is  the  fraud  which  the  statute  intended  to  avoid. 
The  conveyances  against  which  the  act  was  intended  to 

operate 

(/)  Bullock  V.  Thome,  Mo.  615. 
E  £   2 
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operate  were  presumed  to  be  secret.  It  was  not  meant 
to  relieve  any  man  who  was  aware  of  the  existence  of 
the  power,  and  might  have  required  it  to  be  exercised. 
The  statute  was  not  intended  to  operate  as  a  mode  of 
conveyance.  But,  without  insisting  that  where  a  pur- 
chaser is  aware  of  the  settlement  he  must  require  the 
power  to  be  executed,  it  may  be  urged,  that  where  a 
purchaser  does  rest  his  title  on  the  execution  of  the 
power,  he  rejects  the  aid  of  the  Legislature,  and  takes  his 
title  under,  and  not  in  opposition  to,  the  settlement ;  and 
can  therefore  only  stand  in  the  same  situation  as  any 
other  purchaser  who  has  unfortunately  taken  an  estate 
under  a  power  defectively  executed.  The  purchaser  can 
scarcely  be  held  to  have  a  good  l^al  title,  unless  the 
vendor  not  only  attempted  to  execute  the  power,  but 
actually  conveyed  the  estate  to  him. 


SECTION    II. 

OF   THE    PERSON    WHO    MAY   CLAIM   THE    RELIEF. 

In  Upton  and  Bassett's  case  (a),  it  was  resolved,  that 
no  purchaser  should  avoid  a  precedent  conveyance  made 
by  fraud  and  covin  but  he  who  is  a  purchaser  for 
money,  or  other  valuable  consideration ;  for  although  in 
the  preamble  it  is  said  (for  money,  or  other  good  con- 
sideration), and  likewise  in  the  body  of  the  act,  relating 
to  voluntary  conveyances  (for  money,  or  other  good  con- 
sideration), yet  these  words  (good  consideration)  are  to 
be  intended  only  of  valuable  consideration  ;•  and  that 

appears 

(a)  3  Rep.  83,  a. ;  Cro.  Eliz.  444. 
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appears  by  the  clause  now  under  consideration,  for  there 
it  is  said,  "  for  money,  or  other  good  consideration  paid 
or  given ;"  and  this  word  "  paid  "  is  to  Be  referred  to 
money y  and  "  given  "  is  to  be  referred  to  good  consider a^ 
tionj  so  the  dense  is^or  money  paidj  or  other  good  consider 
ration  given ;  which  words  exclude  all  consideration  of 
nature  or  blood,  or  the  like,  and  are  to  be  intended  only 
of  valuable  considerations  which  may  be  given;  and 
therefore  he  who  makes  a  purchase  of  land  for  a  valuable 
consideration  is  only  a  purchaser  within  this  statute. 

And  to  take  advantage  of  this  statute  the  purchaser 
must  have  purchased  bondjide  without  deceit  or  cunning, 
and  for  a  valuable  and  not  inadequate  consideration  (b). 

And  a  lessee  with  (c)  or  without  a  fine  ((/),  as  well  as 
a  mortgagee  (e),  is  a  purchaser  within  the  statute. 

So  a  settlement  made  on  a  wife  or  children  prior  to 
marriage  is  a  conveyance  for  valuable  consideration, 
by  reason  of  the  marriage  itself  {f).  And  the  marriage 
consideration  runs  through  the  whole  settlement,  so  far 
as  it  relates  to  the  husband,  and  wife,  and  issue  {g). 
And  there  are  cases  in  which  the  marriage  consideration 
will  extend  to  remainders  to  collateral  relations  Qi). 

So, 

(fi)  Upton  V.  Bassett,   Cro.  (0)  Goodright  ^.Moses,  s  Blac. 

Eliz.  444;    Nedham  v.  Beau-  1019;     Chapman    v»    Emery, 

mont,  3  Rep.  83,  b. ;  2  And.  333 ;  Cowp.  379. 

Doe  V,  Routledge,  Cowp.  705  .  (y^  Colvile  «.  Parker,  Cro. 

see  Bullock  v,  Sadlier,   AmbL  Jac.  158;    Douglas   v.  Waad, 

764;   Doe  V.  James,   16  East,  1  Cha.  Ca.  99;  Brown  v.  Jones, 

312.  1  Atk.  188. 

(c)  Cross  r.  Faustenditch,  Cro.  {g)  Nairn  v^  Prowse,  6  Ves. 

Jac.  180,  Jun.  753. 

(fiO Hinder,  Collins,  Cro.  Jac.  (A)  See  Treat,  of  Purch.  5th 

181,  cited.  edit,  p.  557. 
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So,  if  an  agreement  be  entered  into  before  the  mar* 
riage,  for  a  settlement  of  the  estate  (t),  or  the  husband 
receive  an  additional  portion  with  his  wife  (A:),  the  set- 
tlement, althou^  made  after  marriage,  will  be  deemed 
v^uable.  So,  even  an  agreement  to  pay  the  husband  a 
sum  of  money  as  a  portion  will  support  a  settlement 
made  after  marriage,  if  the  money  is  paid  according 
to  the  agreement  (/)• 

But  it  should  seem  that  the  agreement  before  mar- 
riage must  be  in  writing,  for  the  statute  of  frauds  ex- 
pressly provides  that  no  action  shall  be  brought  on  any 
agreement  made  upon  consideration  of  marriage,  unless 
there  be  some  memorandum  thereof  in  writing,  and 
signed  by  the  party  to  be  charged  (m) ;  and  it  is  of 
course  clear  that  the  subsequent  marriage  does  not  ope- 
rate as  a  part-performance.  Fraud  is  an  exception  to 
every  rule  (n).  But  it  was  said  by  Lord  Chancellor 
Parker,  according  to  one  report  of  the  case  of  Montacute 
and  Maxwell  (o),  ^^  that  a  parol  promise  on  marriage  is 
sufficient  consideration  to  support  a  settlement  made 
agreeable  to  it  after  marriage.  This  had  been  frequently 
determined."  It  is  apprehended,  however,  that  no  such 
determination  was  ever  made.  The  dictum  was  made 
upon  an  agreement  for  a  settiement  of  personalty^  to 
'which  the  statute  of  27  Elizabeth  does  not  apply.  Lord 
Thurlow,  in  a  case  also  upon  personal  estate,  where 

tiie 

(i|  Griffin  V.  Stanhope,  Cro.  (Q  Brown  v.  Jones,    i  Atk. 

Jac.  454 ;  Sir  Ralph  Bovie's  case,  1 88. 

1  Ventr.  193.  (m)  29  Car.  3,  c.  3,  6.4. 

(k)    Colvile  V.  Parker^   Cro.  (n)  Montacute    v.  MaxweO, 

Jac.  158;  Jones  V.  Marsh,  For.  ,  p   ^^^8.  618;    l   Str.   236; 

04;   Stileman    w.  Asndown,   2 

Atk.  477;  Ramsden  v.  Hylton,  ^^^^^  ^^  520, 

a  Vcs.  304.  (0)  1  Str.  337. 
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the  bill  was  filed  by  creditors,  although  he  held  that  a 
parol  agreement  for  a  settlement  before  marriage  was 
void,  yet  asked,  whether  there  was  any  case,  where,  in 
the  settlement  [after  marriage]  the  parties  recited  an 
agreement  before  marriage,  in  which  it  had  been  con- 
sidered as  within  the  statute;  to  which  Lord  Eldon, 
then  Solicitor-General,  answered,  that  he  did  not  think 
it  would  be  good  (j&).     The  recital,  certainly,  unless  it 
could  be  proved,  would  not  bind  third  persons.     In 
Lavender  v.  Blakstone,  it  is  stated  incidentally,  in  a 
case  upon  a  voluntary  settlement  of  real  estate  after 
twenty-one,  by  a  man  who  married  under  twenty-one, 
that  Hale  held,  that  although  it  was  proved,  that  upon 
the  marriage  he  promised  to  settle  his  estate,  when  he 
should  attain  twenty-one,  upon  himself  and  his  issue 
(which  was  agreed  to  be  a  sufficient  consideration  to 
avoid  fraud,  although  infants  are  not  bound  in  law  to 
perform  such  promise),    yet  the  settlement  not  being 
made  until  three  or  four  years  after  he  attained  twenty- 
one,  and  not  being  directly  settled  according  to  his  pro- 
mise, shall  not  be  presumed  to  be  made  in  performance 
of  his  promise,  without  direct  proof  of  it  (y).     It  has 
escaped  observation  that  this  case  arose  before  the  sta- 
tute of  frauds,  and  therefore  cannot  rule  the  point  at 
this  day.    The  question  howevej  did  not  call  for  a  de- 
cision, and  the  infant  received  a  portion  of  2,000 /•  with 
his  wife.    There  is  a  dictum  to  the  same  effect  in  Sir 

Ralph 

(p)  Dundas  V.  Dutens,  1  Ves,     a  decision ;  see  Randall  v.  Mor- 
Jun.  199,  200.  In  Shaw  V.Jake-     gan,  13  Yes.  Jun.  74. 
man,  4  East,  207,  Lord  Thur-         {q)  Lavender    v.  Blakstone, 
low's  question  is  represented  as     2  Lev.  146. 
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Ralph  Bovie's  case,  upon  a  promise  by  an  adult,  where 
he  received  a  portion  with  his  wife ;  but  that  case  also 
arose  before  the  statute  (r).  In  a  naked  case  of  a  parol 
promise  before  marriage,  without  a  portion  with  the 
'wife,  it  should  seem  that  since  the  statute  a  settlement 
after  marriage  of  real  estate  would  be  merely  voluntary. 
A  settlement  after  marriage  upon  a  wife  or  children^ 
without  any  previous  agreement,  is  upon  good,  although 
not  valuable,  consideration.  It  is  a  performance  of  a 
moral  obligation.  The  mere  agreement  by  parol  before 
marriage,  to  make  such  a  settlement,  does  not  place  the 
case  higher.  The  settlement  is  still  only  a  performance 
of  a  moral  obligation,  for  the  parol  promise  is  rendered 
unavailable  by  the  statute  of  frauds.  In  each  case  the 
consideration  is  a  good  one,  but  it  is  a  duty  of  imperfect 
obligation  on  the  party  to  make  the  settlement.  The 
past  consideration  of  marriage  will  not  support  the  set- 
tlement, and  the  previous  parol  promise  is  not  binding ; 
therefore  the  settlement  is  merely  voluntary.  It  may 
perhaps  be  binding  on  creditors,  although  void  against 
purchasers. 

The  concurrence  of  the  wife  in  destroying  an  existing 
settlement  on  her  for  the  benefit  of  the  husband,  is  a 
sufficient  consideration  for  a  new  settlement,  although 
much  more  valuable  than  the  former  (i).  And  the  better 
opinion,  as  well  upon  principle  as  in  point  of  authority, 
seems  to  be,  that  the  wife  joining  in  barring  her  dower, 

for 

(r)i  Ventr.i94;and8eeGriffin  (s)  Scott  v.  Bell,  3  Lev.  70; 

V.  Stanhope,  Cro.  Jac.  454,  where  Ball  v,  Bumford,  Free.  Cha.  113; 

the  question,  it  should  seem,  was  1  Eq.  Ca.  Abr.  354,  pi.  5 ;  see 

raised  by  creditors.  Clerk  v.  Nettleship,  3  Lev.  118. 
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for  the  benefit  of  her  husband,  will  be  a  sufficient  con- 
sideration for  a  settlement  on  her  (/).  It  has  been 
decided,  that  the  wife  parting  with  her  jointure  is  a  suf- 
ficient consideration.  Now,  if  that  which  comes  in  lieu 
of  dower  is  a  valuable  consideration,  surely  the  dower 
itself  must  be  equally  valuable.  Besides,  where  a  woman 
is  entitled  to  dower,  the  estate  cannot  be  sold  to  advan- 
tage without  her  concurrence :  she  is  a  necessary  party 
to  any  arrangement  respecting  the  estate,  and  that  alone 
seems  a  sufficient  ground  to  support  a  settlement  on 
her  (tt). 

But  if  an  unreasonable  settlement  be  made  upon  a 
wife  in  consideration  of  her  releasing  her  dower,  it  seems 
that  equity  in  favour  of  subsequent  purchasers  will  re- 
strain her  to  her  dower  (»r). 

If  upon  a  separation  the  husband  settle  an  estate  upon 
his  wife,  and  a  friend  of  her*s  covenant  to  indemnify  the 
husband  against  any  debts  which  she  may  contract,  tins 
will  be  a  sufficient  consideration  to  uphold  the  settle- 
ment as  valuable  (y).  Indeed,  the  Courts  will  anxiously 
endeavour  to  support  a  fair  settlement ;  and  nearly  any 
consideration  will  be  sufficient  for  that  purpose.  There- 
fore if  a  person,  whose  concurrence  the  parties  think 
necessary,  join  in  a  settlement,  his  concurrence  will  be 

deemed 

(t)  Lavender  v.  Blakstone,  a  (y)  Stephens  v.  Olive,  3  Bro. 

Lev*  146 ;  see  and  consider  Eve-  C.  C.  90 ;  King  v.  Brewer,  ib. 

lyn  V.  Templar,  a  Bro.  C.  C.  148.  93^  n. ;  see,  however,  Lord  El* 

(fi)  Vide  Roe  v.  Mitton,  cited  don's  argument  in  Lord  St.  John 

infra.  V.  Lady  St  John,  1 1  Ves.  Jun. 

(f)  Dolin  r.  Coltman,  1  Vern.  526, 
394- 
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deemed  a  valuable  consideratioii,  although  he  do  not 
substantially  part  with  any  thing  (z). 

It  follows,  therefore,  that  a  conveyance,  lease,  or 
mortgage,  to  a  purchaser,  lessee,  or  mortgagee,  or  to  a 
wife  or  child,  under  the  circumstances  before  mentioned, 
by  a  person  having  settled  his  estate  with  a  power  of 
revocation,  is  valid,  although  the  power  of  revoca- 
tion is  not  executed,  for  the  settlement  is  defeated  by 
the  force  of  the  statute  of  Elizabeth.  !6ut  any  convey- 
ance executed  by  a  husband  in  favour  of  his  wife  or 
children  after  marriage,  which  rests  wholly  on  the  moral 
duty  of  a  husband  and  parent  to  provide  for  his  wife 
and  issue,  is  voluntary  (a),  and  consequently  the  prior 
settlement  would  not  be  void  as  against  such  a  con- 
veyance. 

And  the  purchaser  must  have  contracted  for  the  in- 
terest, or  an  estate  or  right  out  of  the  interest  (&},  to 
which  the  vendor  would  be  entitled  in  case  the  first 
deed  were  void.  Thus,  in  a  case  mentioned  by  Sir 
Edward  Coke  in  his  Commentary  on  Littleton  (c),  A 
had  a  lease  of  certain  lands  for  60  years,  if  he  had  lived 
so  long,  and  forged  a  lease  for  90  years  absolutely,  and 
hej  by  indenture  reciting  the  forged  lease,  for  valuable 
consideration,  bargained  and  sold  the  forged  lease,  and 
all  his  interest  in  the  land,  to  B.  Sir  Edward  Coke  adds, 

that 

(«)  Roe  V.  Mitton,   3  Wils.  378 ;  Evelyn  v.  Templar,  3  Bro. 

356;   see  Myddleton   v.  Lord  C.C.  148;  see  Parker  v.  Ser- 

Ktnyon,  3  Ves.  Jtin.  391.  jeant  Finch,  146. 

(a)  Woodie's  case,    cited   m  (b)  See  Hatton  v.  Jones,  Bui. 

Colvile  V.  Pftrker,  Cro.  Jac.  158;  N.  P.  90. 

Goedright  v.  Moses,  3  Blackst.  (c)  Co.  Lift.  3  b. 
1019;  Chapman  v.  Emery,  Cowp* 
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that  it  seemed  to  him  that  JS  was  no  purchaser  within 
the  statute  of  127  Elizabeth,  for  he  contracted  not  for 
the  true  and  lawful  interest,  for  that  was  not  known  to 
him,  for  then,  perhaps,  he  would  not  have  dealt  for  it ; 
and  the  visible  and  known  term  was  forged ;  and  althou^ 
by  general  words  the  true  interest  passed,  notwithstanding 
he  gave  no  valuable  consideration,  nor  contracted  for 
it ;  and  of  this  opinion  were  all  the  Judges  in  S^eants 
Inn. 
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CHAPTER   IX. 

OF  THE  ESTATES  WHICH  MAY  BE  CREATED 
UNDER  POWERS  OF  APPOINTMENT,  AND  OF 
LIMITATIONS  IN  DEFAULT  OF  APPOINTMENT. 


In  treating  of  this  important  branch  of  our  subject, 
I  propose  to  consider,  i .  What  estates  may  be  created 
in  point  of  perpetuity.  2.  The  construction  of  powers 
in  general.  3.  Where  an  exclusive  appointment  is  autho- 
rized.   4.  What  is  deemed   an  illusory  appointment* 

5.  The  construction  of  a  power  to  appoint  to  children. 

6.  The  like  inquiry  upon  a  power  to  appoint  to  rela- 
tions.    7*  The  rules  established  respecting  powers  to 
jointure.     8.  The  effect  of  an  excess  in  the  execution  of, 
a  power.     And  lastly.   How  estates  go  in  default  of 
appointment,  or  where  there  is  a  bad  appointment. 


SECTION    L 

WHAT   ESTATES   MAY    BE   CREATED   IN   POINT   OF 

PERPETUITY. 

1.  SEFORE  we  enter  into  the  consideration  of  the 
estates  which  may  be  created  under  powers  in  point  of 
perpetuity,  it  will  be  necessary  to  ascertain  what  estates 

the 
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the  law  will  not  permit  to  be  created  under  an  original 
instrument,  by  reason  of  their  tendency  to  a  perpetuity. 
Mr.  Justice  BuUer,  in  delivering  judgment  in  Robinson 
V.  Hardcastle  (a)y  stated  it  as  settled,  that  nothing  less 
than  an  estate  of  inheritance  could  be  limited  under  a . 
power  to  a  person  unborn  at  the  time  of  the  execution, 
of  the  deed  creating  the  power,  because  eoety  execution  of 
a  power  must  be  coupled  with  the  power  itself  and  a  life- 
estate  to  a  person  not  in  esse  could  not  have  been  limited 
in  the  deed  creatir^  the  power.  The  learned  Judge  cited 
several  cases  to  prove  this  jposition,  which  do  not  bear 
him  out,  and  particularly  an  opinion  of  Wilmot's  (b) 
on  this  point,  who  said  that  he  had  known  a  case  where 
there  had  be^n  an  only  child,  and  that  child  had,  under 
a  power  to  appoint  to  children,  been  made  tenant  for  life, 
whith  remainder  in  tail  to  its  issue;  but  he  much  doubted, 
whether  it  could  be  legally  done  :  manifestly,  Mr.  Jus- 
tice Buller  added,  pointing  out,  that  if  a  child  to  whom 
an  estate  is  limited  under  a  power  is  not  born  at  the 
time  the  power  is  created,  he  can  only  take  an  estate  of 
inheritance. 

I  cite  this  passage  to  rescue  my  Lord  Chief  Justice 
Wilmot  from  the  imputation  of  having  laid  down  any 
such  doctrine.  That  very  learned  Judge's  doubt  was, 
not  whether  a  person  not  in  esse  could  be  made  tenant 
life,  but  whether  under  a  power  to  appoint  to  children^  ^ 
grand-children  were  proper  objects.  His  doubt  arose 
on  the  estate  limited  to  the  issue  of  the  children,  and 
not  upon  the  life-estate  limited  to  the  child  himself. 
His  opinion  on  this  point  is  contained  in  a  case  upon  a 
will  which  occurred  while  he  was  a  Judge  of  B.  R. : 

"  I  dare 

(a)  2  Term  Rep.  241.  (6)  See  a  Wils.  337. 
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'^  I  dare  say,"  he  observed,  '^  the  variation  in  the  word- 
ing of  the  will  arose  from  a  notion  in  the  drawer  that 
yoir  cannot  make  an  after-bom  son  tenant  for  life.  I 
have  known  such  a  notion  prevail  in  the  country,  though 
nothing  is  more  untrue  (c)."  And  it  is  incontrovertibly 
setded,  that  ap  unborn  son  may  be  made  tenant  for  life, 
and  that  a  vested  remainder  may  be  limited  thereon  to  a 
person  m  esse  (d) ;  but  it  is  equally  clear  that  the  estate 
cannot  be  limited  to  the  children  of  the  unborn  tenant 
for  life  as  purchasers.  Upon  this  point  Mr.  Booth  and 
Mr.  Yorke  were  clearly  agreed  in  Mr.  Baker's  case. 
They  considered  it  as  a  possibility  upon  a  possibiUty, 
which  the  law  would  not  endure  (e).  Mr.  Feame  was  of 
the  same  opinion  (f)^  and  in  Haye  %;•  the  Earl  of 
Coventry  (g)j  Lord  Kenyon  said  it  was  clearly  settled, 
that  an  estate  for  life  may  be  limited  to  unborn  issue, 
provided  the  devisor  does  not  go  farther,  and  give  an 
estate  in  succession  to  the  children  of  such  unborn  son, 
by  which  expression  it  is  dear  that  he  meant  that  the 
children  could  not  take  as  purchasers.  This  is  proved 
by  an  observation  which  he  made  in  another  case ;  he 
said,  that  ^^  an  unborn  child  may  be  made  tenant  in  tail, 
but  not  tenant  for  life,  mth  a  limitation  to  his  children  as 
purchasers  (h) ;"  and  it  is  distinctiy  laid  down  in  the 
reasons  for  the  respondent  in  the  Duke  of  Marlborough's 
case,  that  if  after  the  first  vested  estate  of  freehold,  you 
limit  a  contingent  estate,  or  use  for  life  to  a  person  un- 
born, 

(c)  Eyans  v.  Astley,  2  Blakit,         {e)  See  2  vol.  Ca.  and  Opio. 

5«3-  435»  4¥>' 

(ji)  Routledge  v.  Dorrel,  2  Ves.     (/)  Posth.  9  i  5. 
Jun.  357,  (g)  3  Term  Rep.  86. 

(A)  1  East,  458. 
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born,  and  then  follow  it  with  contingent  remainders  in 
tail  to  the  sons  or  children  of  such  unborn  tenant  for 
life,  such  contingent  limitations  of  the  inheritance  would 
be  void  (i) ;  and  we  learn  from  Lord  Kenyon  that  this 
doctrine  was  afterwards  recognized  by  the  learned  Chief, 
who  delivered  the  opinion  o#  the  Judges  on  the  case  in 
the  House  of  Lords  (k).  Indeed  a  limitation  like  this  is 
clearly  void  by  reason  of  its  tendency  to  a  perpetuity, 
independently  of  the  technical  objection  of  its  being  a 
possibility  upon  a  possibility,  which  probably  means  the 
same  thing.  For,  in  the  first  place,  a  life  npt  in  being 
at  the  creation  of  the  limitaliony  and  a  few  months  for 
gestation  are  taken,  as  the  unborn  tenant  for  life  may  be 
in  ventre  matris  at  his  father's  decease.  Then  twenty- 
one  y*ears  and  a  few  months  more  for  gestation  may  be 
required,^  as  the  tenant  for  life  may  in  like  manner  die, 
leaving  a  child  in  ventre  sa  mere,  so  that  a  century  may 
easily  elapse  before  the  entail  can  be  barred*  Now,  in 
the  common  case  of  a  limitation  to  one  for  life,  remainder 
to  his  first  and  other  sons  in  tail,  the  estate  is  not,  by 
force  of  the  limitation^  tied  up  for  more  than  a  life  in 
being,  and  twenty-one  years  and  a  few  months,  allowing 
for  the  gestation  and  infancy  of  the  tenant  in  tail,  although 
in  this  as  well  as  in  every  other  limitation,  the  estate 
may,  by  successive  deaths  and  infancies,  be  tied  up  for  a 
vast  number  of  years ;  but  that,  as  Mr.  Justice  Buller 
has  correctly  observed,  is  by  operation  of  law,  and  the 
limitation  cannot  be  affected  by  legal  consequences  (/)• 

And 

(0  5  Bro.  P.  C.  6o8.  Lord     Southampton    v.    Lord 

(k)  See  1  East,  453.  Hertford,  a  Vci.  and  Bea.  61 ; 

(/)  See  4  Yes.  Jun.  p.  328 ;  but  Marshall    v.    Holloway,    Lord 

see  la  Ves.  Jun.   p.  83a;  see  Chan.  June  i8ao,  MS. 
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And  it  may  be  remarked  by  the  way,  that  it  is  perhaps, 
not  yet  clear  that  the  law  will,  even  in  the  case  of  an 
executory  devise,  permit  the  twenty-one  years  and  a  few 
months  to  be  taken  independently  of  the  birth  and 
infancy  of  the  devisee  (m). 

But  as  a  child  in  ventre  sa  mere  is  considered  as  a  life 
in  being,  an  estate  may  be  settled  on  him  for  life,  with 
remainder  to  his  sons  as  purchasers,  in  the  same  way  as 
if  he  were  actually  bom  (n). 

II.  To  proceed  to  the  immediate  point  of  inquiry.— 
An  important  distinction  b  established  between  general 
and  particular  powers.  By  a  general  power  we  uiyier- 
stand  a  right  to  appoint  to  whomsoever  the  donee  pleases. 
By  a  particular  power  it  is  meant  that  the  donee  is 
restricted  to  some  objects  designated  in  the  deed  creating 
the  power,  as  to  his  own  children  (o).  A  general  power 
is,  in  reg^d  to  the  estates  wh\ch  may  be  created  by 
force  of  it,  tantamount  to  a  limitation  in  fee,  not  merely 
because  it  enables  the  donee  to  limit  a^ee,  which  a  par- 
ticular power  may  also  do,  but  because  it  enables  him  to 
^ve  the  fee  to  whom  he  pleases ;  he  has  an  absolute 
disposing  power  over  the  estate,  and  may  bring  it  into 
the  market  whenever  his  necessities  or  wishes  may  lead 
him  to  do  so.     It  has  been  held  that  such  a  power  is 

within 


(m)  See  Gflb«  on  Uses,  270,  n. 
—The  Judges  of  the  Common 
Pleas  haye  since  certified  in  fa- 
vour of  the  gift*  A  case  has  been 
directed  by  the  Lord  Chancellor 
to  the  Judges  of  the  King's 
Bench. 

(»)  Thellusson  v.  Woodford, 
1  New  Rep.  393,  where  the  ob- 


servation,  although  addressed  to 
an  unborn  child  generallji  is 
evidently  confined  by  the  con- 
text  to  a  child  in  ventre  sa  mere. 
(o)  See  Butler's  note  to  Co. 
Litt.  271,  b ;  and  seePowell'snote 
to  Feame's  Ex.  Dev.  p.  3S7,  n. 
(a);  ib.  371. 377- 
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within  the  exception  in  the  old  annuity  act  of  estates, 
of  which  the  grantor  is  seised  in  fee  (p).  Therefore, 
whatever  estates  may  be  created  by  a  man  seised  in  fee 
may  equally  be  created  under  a  general  power  of  ap- 
pointment; and  the  period  for  the  commencement  of 
the  limitations,  in  point  of  perpetuity  is  the  time  of  the 
execution  of  the  power,  and  not  of  the  creation  of  it. 
Thus  we  have  seen,  that  if  A  were  to  convey  his  estate 
to  his  unborn  son  for  life,  remainder  to  the  sons  of  that 
son  as  purchasers,  the  limitations  to  the  children  of  the 
son  would  be  void,  as  tending  to  a  perpetuity ;  but  if  A 
were  to  convey  his  estate  to  such  uses  generaUy  as  he 
should  appoint,  he  might  afterwards,  upon  the  birth  of 
a  son,  limit  the  estate  to  that  son  for  life,  remainder  to 
his  sons  as  purchasers,  in  precisely  the  same  terms  as  i£ 
at  the  birth  of  the  son  he  had  been  seised'  in  fee. 
Mr.  Powell,  in  one  of  his  notes  to  Feame's  Executory 
Devises,  admits  this  doctrine  to  be  true,  where  the  general 
power  of  appointment,  and  the  fee-simple,  in  default  of 
appointment,  are  vested  in  the  same  person  by  the  deed 
creating  the  power.  But  he  contends  that,  where  the  act 
is  merely  an  exercise  of  the  power,  capable  of  taking, 
effect  by  virtue  of  the  power  onfy,  the  uses  limited  by 
the  power  must  be  such  as  would  have  been  good  if 
limited  by  the  original  deed;  and  he  illustrates  this 
position  in  the  following  manner  (^)  :  "If^,  owner  of 
an  estate  in  fee-simple  in  lands,  were  to  limit  them  to 
the  use  of  such  person  or  persons  (generally)  for  such 
estate  or  estates,  &c.  as  he  (A)  should  appoint,  and  in 

the 

(p)  Halsey  v.  Halls,  7  Term  Rep.  194. 
(f)  Powell's  n.  to  Feiume's  Ex.  Dev.  p.  $. 
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the  mean  time,  and  subject  to  such  power,  to  the  use  of 
B  in  fee,  and  then  A  exercised  his  power  in  favour  of  C, 
(a  person  unborn  at  the  time  of  the  creation  of  the  power) 
for  life,  remainder  to  his  first  and  other  sons  in  fee,  so  as 
to  make  the  sons  of  C  take  by  purchase,  he  would  there- 
by be  enabled  to  tie  up  the  property  beyond  the  period 
of  a  life  in  being,  and  twenty-one  years  after,  computed 
from  the  time  at  which  the  instrument  creating  the 
power  bore  date  (which  is  the  point  of  time  to  which  our 
attention  must  be  directed),  in  the  same  manner  as  if 
such  declaration  were  made  in  the  exercise  of  a  special 
power ;  for  in  such  case,  if  the  appointment  were  valid, 
no  complete  alienation  could  take  place  until  the  unborn 
issue  of  the  son  of  C  (if  any),  (he,  C,  being  unborn  at  the 
time  of  the  creation  of  the  power),  attained  twenty-one. 
Or,  taking  it  in  another  point  of  view,  the  person  in 
whom  the  fee  is  vested,  subject  to  the  power,  could  not 
alien  his  estate,  but  subject  to  be  divested  by  C's  issue 
^f  any),  and  such  issue  would  take  the  fee-simple  under 
the  power,  as  purchasers,  though  the  unborn  issue  of  a 
person  unborn  at  the  creation  of  the  power." 

Now,  in  opposition  to  the  foregoing  remarks,  we  cannot 
fail  to  observe,  that  neither  with  regard  to  the  limitations 
themselves,  nor  to  the  estate  limited  in  default  of  ap- 
pointment, is  there  any  objection  whatever  on  the  ground 
of  perpetuity.  In  regard  to  the  limitations,  they  are 
merely  such  as  a  man  seised  in  fee  might  create ;  and,  as 
the  power  is  equivalent  to  the  fee,  the  same  estates 
may  be  created  by  force  of  both.  To  take  a  distinction 
between  a  general  power  and  a  limitation  in  fee  is  to 
grasp  at  a  shadow  whilst  the  substance  escapes.  By  the 
creation  of  the  power  no  perpetuity,  not  even  a  tendracy 

to 
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to  a  perpetuity,  is  effected.  The  donee  may  sell  the 
estate  the  next  moment;  and  when  he  exercises  the 
power  in  strict  settlement  as  if  he  were  seised  in  fee,  he 
creates  those  estates  only  which  the  law  permits  with 
reference  to  the  time  at  which  they  were  raised.  If  we 
are  to  consider  the  interests  of  the  pej*son  who  takes 
until  appointment,  no  perpetuity  in  regard  to  him  is 
created  beyond  the  life  of  the  donee  of  the  power.  And 
when  the  power  is  executed,  it  is  immaterial  to  Kim  what 
estates  are  created  by  it,  for  in  whatever  mode  the  fee  is 
disposed  of,  his  estate  is  defeated.  But  it  certainly  is 
not  necessary  to  advert  to  his  estate,  as  the  grand  object 
of  the  law's  anxiety  against  perpetuities — the  restraint 
of  alienation — -is  in  this  case  avoided.  The  donee  may, 
notwithstanding  the  estate  limited  over  to  a  stranger, 
dispose  of  the  estate  in  the  same  manner  as  if  he  were 
seised  in  fee.  There  appears,  therefore,  to  be  no  solid 
principle  upon  which  the  distinction  taken  by  Mr.  Powell 
can  be  supported. 

With  respect  to  particular  powers,  they  have  a  ten- 
dency to  a  perpetuity,  which  is  not  obviated  by  their 
enabling  the  donee  to  limit  the  fee.  For  the  question 
in  these  cases  is,  not  whether  the  donee  can  limit  afee^ 
but  whether  he  can,  through  the  medium  of  his  power, 
dispose  of  the  estate  €is  if  he  were  seised  in  fee  of  it.  It 
is  well  established,  therefore,  that  under  a  particular 
power,  as  a  power  to  appoint  to  children,  no  estate  can 
be  created  which  would  not  have  been  valid  if  limited 
in  the  deed  creating  the  power.  The  test  of  the  validity 
of  the  estates  raised  is  to  place  them  in  the  deed  creating 
the  power,  in  lieu  of  the  power  itself.    Thus,  if  by  a 

F  F  2  settlement 
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settlement  an  estate  be  limited  to  A  for  life,  remainder 
to  his  children  as  he  shall  appoint,  and  he  afterwards 
appoint  to  a  son  bom  subsequently  to  the  settlement  for 
life,  remainder  to  the  children  of  that  son  as  purchasers, 
read  the  limitations  as  if  inserted  in  the  settlement  in  the 
place  of  the  power,  and  they  will  stand  thus  :  to  A  for 
life,  remainder  to  his  unborn  son  for  life,  remainder  to 
the  sons  of  that  son  as  purchasers.  Now  the  limitation 
to  the  grand-children  would  have  been  void  if  contained 
in  the  setUement ;  and  therefore  it  cannot  be  sustained 
as  a  due  execution  of  the  power. 

But  it  is  important  in  these  cases  to  consider  whether 
the  power  was  created  by  will  or  deed ;  this  speaks  from 
the  execution  of  it,  that  from  the  death  of  the  testator, 
so  that  in  the  case  of  a  power  created  by  will,  children 
bom  in  the  testator's  life-time,  though  after  his  willy  stand 
in  the  same  situation  as  children  born  at  the  execution  of 
the  deed  where  the  power  is  created  by  deed  (r).  We 
must  be  careful  not  to  destroy  this  distinction  by  ex- 
tending it  to  an  instrament  ej^ecuting  a  power ;  for  whe- 
ther the  power  be  executed  by  deed  or  will,  the  limitation, 
in  regard  to  the  question  of  perpetuity,  must  receive  the 
same  constraction.  The  point  of  inquiry  is  the  instra- 
ment creating y  and  not theinstramentereci^/m^,  the  power. 

It  remains  to  observe,  that  a  power  may  be  given 
to  a  person  in  esse^  to  appoint  an  estate  amongst  his 
grand-children,  or  more  remote  issue  bom  during  his 
life ;  and  even  where  the  power  is  given  generally,  yet 
if  he  only  appoint  to  such  as  are  living  at  his  death,  it 

wiU 

(r)  Duke  of  Devonihire  v.  Lord  6.  Cavendish,  4  Terai  Rep-  74^* 
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will  be  good  (I)  (^).  There  is  no  objection  to  the 
due  execution  of  such  a  power  on  the  ground  of  per- 
petuity. And  a  power  to  appoint  to  "  issue/*  includes 
all  issue,  however  remote,  bom  in  due  time  (/). 

But  although  a  limitation  under  a  power  may  be 
void,  as  too  remote,  yet  where  the  power  is  executed  by 
wiU,  the  courts  will  construe  it  as  a  proper  will,  and 
endeavour  to  put  such  a  construction  on  the  limitation 
as  will  bring  it  within  the  proper  limits.  This  will  be 
considered  hereafter  (u). 

(<)  Hockley  v.MawbeyyiVes.         (f)  Hockley  v.  Mawbey^  uU 
Jun.  150;  Routledge  v.  Dorril,     sup. 
fl  Vei.  Jun.  357.  (a)  Vide  infraf  %ecU  8. 


(I)  As  to  the  effect  bf  ao  appointment  to  those  born  afterwards^ 
infiraf  sect.  8. 


SECTION  n. 

OF  THE  CONSTRUCTION  OF  POWERS  IN  GENERAL. 

iVE  may  here  consider,  i.  What  estates  may  be  created 
imder  powers  in  general;  3.  The  construction  of  limi- 
tations in  instrmnents  executing  powers ;  and  3.  What 
acts  are  authorized  by  different  powers,  reserving  the 
consideration  of  such  powers  as  appear  to  require  a 
separate  discussion. 

And  1 .  Where  the  intention  is  clear,  a  power  may 
enable  the  disposition  of  a  fee,  although  no  words  of 
inheritance  are  used,  as,  where  a  testator  gives  a  power 
to  sell  lands,  the  donee  may  sell  the  inheritance,  because 

F  F  3  th^ 
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the  testator  gives  the  same  power  he  liimself  had  (a). 
So  where  by  a  power  in  a  will,  the  tenants  for  life  were 
merely  authorized  to  appoint  the  estate  to  trustees  upon 
trust  to  raise  a  jointure  for  any  wife  they  might  marry, 
during  her  life  only^  the  power  was  held  to  authorize 
a  limitation  to  trustees  in  fee  (A),  although  the  power 
did  not  include  the  word  heirs,  or  words  tantamount  to 
them,  and  the  trust  was  expressly  restrained  to  the  life 
of  the  wife ;  and  notwithstanding  that  the  construction 
contended  for  authorized  any  one  tenant  for  life  in 
possession,  to  convert  the  legal  remainders  over  into 
equitable  estates,  so  that  no  subsequent  tenant  for  life 
could  raise  a  legal  jointure.  Upon  the  same  case, 
however,  the  Court  of  Common  Pleas  certified  that  the 
appointment  was  void(c),  and  the  Lord  Chancellor 
determined  the  case  according  to  their  certificate  (rf). 
A  general  power  to  dispose  of  an  estate  in  favour  of  a 
particular  object  will  authorize  the  limitation  of  a  fee, 
although  no  words  of  inheritance  are  contained  in  the 
power.  This  was  decided  in  the  26  Car.  2.  in  a  case 
which  undenvent  great  consideration  (e).  The  devise 
was  to  the  testator's  wife  for  life,  "  and  by  her  to  be 
disposed  of  to  such  of  my  children  as  she  shall  think 
fit."  It  was  agreed  that  the  wife  took  for  life  only, 
and  that  the  power  to  dispose  did  not  relate  to  her 
life-estate ;  but  the  question  remained  as  to  what  estate 
the  wife  was  authorized  to  limit  to  the  children.     Upon 

the 

(a)  Liefe  V.  Saltingstone,  tJi/9-a.  («)    Uefe     v.     Saltingstone, 

(6)   Wykham    o.    Wykhamj  1  Mod.  189 ;  1  Freem.  149, 163, 

11  East,  458.  176;  2  Lev.  104;   Cart.  232; 

(c)  3  Taunt  316.  and  see  Anon.  2  KeL  Cha.  Ca.  6. 
(1/)  18  Ves.395. 
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the  second  argument,  Vaughan,  Chief  Justice,  and 
Atkins,  seemed  to  incline  that  she  should  have  power 
to  dispose  of  an  estate  for  life  only,  because,  if  the  tes- 
tator had  said,  /  dispose  of  it  to  my  son^  it  would  have 
been  but  an  estate  for  life.  But  Windham  and  Ellis 
held  otherwise,  as  there  was  a  difference  between  a  devise 
of  an  interest  and  a  power ;  and  they  granted,  that  if  the 
testator  had  said  /  dispose  of  it  to  ffiy  son,  it  would 
have  been  but  for  life ;  but  here  the  testator  gives  a 
power  to  dispose,  which  seems  to  imply  such  a  power 
as  he  himself  had,  which  was  to  dispose  of  the  fee  (I)  (J^. 
After  another  argument,  Atkins  came  over  to  the  opi- 
nion of  Windham  and  Ellis,  and  they  three  pronounced 
judgment  in  favour  of  the  power  enabling  a  limitation 
of  the  fee.  But  Vaughan,  Chief  Justice,  dissented  from 
his  brothers,  on  the  ground,  that  the  wife  was  merely 
to  nominate  what  person  should  take  by  the  will,  the 
plain  signification  of  which  was,  ^^  I  bequeath  the  estate 
to  such  of  my  children  as  my  wife  shall  think  fit,  at  her 
disposal ;"  and  by  this  way  the  children  would  take  it 
expressly  by  the  gift  of  the  testator ;  and  the  words  (at 
her  disposal)  are  with  relation  to  the  children,  and  not 
to  the  estate :  and  when  she  hath  disposed  of  it  to  any 
child,  that  cHild  shall  have  but  an  estate  for  life.  But 
he  added  (with  some  want  of  decorum)  subirascens,  sen- 
tentia  numerantur  non  ponderantur. 

In 

(/)  See  1  Freem.  164. 

(I)  Levinz  states,  from  the  relation  of  a  friend,  that  Vaughan  and 
Atkins  were  in  favour  of  a  fee,  and  Windham  and  Ellis  contra ;  but 
he  was  misinformed,  s  Lev.  104,  nam.  Sir  Richard  Saltonstall's  case. 
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In  Leonard  Lovie's  case  (^)  the  uses  of  a  feoffment 
were  declared  to  be  to  the  use  of  the  settlor  for  lif^ 
with  power  to  make  leases,  and  then  to  the  use  of  the 
performance  of  his  ,will,  and  to  the  use  of  such  person 
and  persons  to  whom  he  should  devise  any  estate  or 
estates  in  the  premises ;  and  it  was  holden,  that  without 
question  he  might  devise  the  land  to  any  person  in  tail 
or  fee. 

And  in  a  recent  case  in  the  court  of  King's  Bench  (A), 
the  testator,  after  an  estate  for  life  to  his  grand-Kiaughter, 
gave  the  estate  to  the  lawful  issue  of  her  bodyj  in  such 
parts,  shares y  and  proportions,  manner  and  form,  as  she 
should  appoint,  and  in  default  of  appointment  to  the 
children  (as  the  Court  determined)  in  fee.  Lord  Ellen- 
borough,  in  delivering  the  judgment  of  the  Court, 
said,  that  this  power,  in  the  course  of  the  argument, 
was  said,  but  not  much  pressed,  to  be  only  a  power  to 
appoint  to  her  children  in  tail ;  and  if  that  were  so,  -it 
would  furnish  an  inference  that  the  limitations  which 
were  to  take  place  in  default  of  appointment  were 
intended  to  be  of  the  same  nature.  But  the  Court 
thought  that  this  devise  gave  a  power  to  appoint  in  fee ; 
for  admitting  that  there  might  be  ground  to  contend  that 
the  power  was  only  to  appoint  in  tail,  if  the  power  of 
appointment  had  only  been  ^^  to  the  use  of  her  lawful 
issue,  in  such  parts,  shares,  and  proportions  as  she 
should  direct,"  (upon  which  it^was  not  to  be  understood 
that  they  gave  any  opinion  (j),)  yet  when  the  words 
'^  manner  and  form "  were  added,  there  could  be  no 

doubt 

(^)  lo  Eep.  78. 

(A)  Rex  V.  the  Marquis  of  Stafford,  7  East,  521. 

{I)  See  Phelp  v.  Hay,  MS.  App.  No.  18. 
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doubt  but  that  in  order  to  give  them  some  effect  (and 
every  word,  if  it  could,  ought  to  be  made  operate),  some- 
thing more  must  be  understood  than  merely  a  power 
of  unequal  division  of  an  estate  to  be  limited  in  a  certain 
course  of  descent :  and  if  they  did  mean  any  thing  beyond 
a  power  of  division,  they  must  import  a  power  of  deter- 
mining the  nature  and  quantity  of  the  estate  the  issue 
should  take :  and  if  so,  the  mother  might  appoint  estates 
in  fee  to  all  or  any  of  her  children. 

In  a  case  before  the  late  Master  of  the  Rolls  (k\ 
the  testator,  after  devising  an  estate  to  his  wife  for  life, 
gave  it  "  unto  and  amongst  all  and  every  our  children, 
in  such  tnarmer  and  in  such  proportions  as  she  shall 
appoint/'  He  then  empowered  his  wife  to  sell  the  estates, 
and  to  lay  out  the  money,  and  receive  the  interest  for 
life;  and  after  her  decease  he  directed  and  appointed 
the  same,  both  principal  and  interest,  to  be  paid  "  to  and 
among  our  children  in  such  proportions  as  aforesaid." 
The  widow  made  no  appointment  The  Master  of  the 
Rolls  said,  that  though  in  the  devise  of  the  lands  in  the 
first  part  of  the  will  there  were  no  words  of  inheritance, 
yet  in  the  subsequent  part,  the  testator  giving  his  wife 
power  to  sell  the  estate,  and  appointing  the  money,  both 
principal  and  interest,  among  the  children,  as  the  testator 
could  not  be  supposed  to  intend  to  give  them  a  larger 
interest  in  that  part  than  in  the  former,  they  took  several 
estates  of  inheritance. 

It  should  seem,  therefore,  that  the  Master  of  the  Rolls 
thought  that  the  power  did  not  authorize  a  limitation 
of  the  fee,  but  he  was  not  called  upon  to  deliver  an 
opinion  on  the  point.     Upon  the  authority  of  Leife  v. 

'  ^       Saltingstone, 

{k)  Casterton  v.  Sutherland,  9  Ves.  Jun.  445. 
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Saltingstone,  and  the  opinion  of  the  Court  of  King's 
Bench  in  the  Marquis  of  Stafford's  case,  he  would  per- 
haps have  been  of  opinion  that  a  fee  might  be  limited, 
had  it  been  necessary  to  decide  the  question.  For  in 
all  these  cases  it  is  quite  clear  that  the  testator  means 
the  fee  to  pass ;  and  the  word  manner^  or  any  word  of 
the  like  effect,  may  well  be  construed  in  favour  of  the 
intention  to  mean,  in  such  mode,  as  to  the  quantity  of 
estate  to  be  given,  as  the  donee  shall  think  fit.  The 
case  of  Leife  v.  Saltingstone  has  been  entirely  overlooked 
in  the  modern  cases,  although  it  is  a  most  important 
authority  in  favour  of  that  construction  which  all  man- 
kind must  wish  to  prevail — a  construction  that  effectuates 
the  testator's  intention. 

In  equity,  a  power  to  appoint  an  estate,  directed  to  be 
bought  with  the  money  to  arise  by  sale  of  another  estate 
directed  to  be  sold,  may  be  exercised  over  the  estate 
directed  to  be  sold  in  the  same  manner  as  it  might  be 
over  the  estate  directed  to  be  purchased  {I). 

At  Jaw,  a  particular  power  of  charging  lands  will  not 
authorize  a  limitation  of  the  fee  as  a  security  for  the  sum 
to  be  raised. 

Thus,  in  Jenkins  v.  Keymis  (fn),  a  tenant  for  life  under 
a  settlement,  having  a  power  to  charge  the  land  with 
2,000  /.  conveyed  the  inheritance,  without  referring  to  the 
power,  by  way  of  mortgage  for  securing  2,000  /.  and 
interest,  and  it  was   determined,  both  at  law  and  in 

equity, 

(/)  Bullock  t7.Fladgate,iVe8.  principal.     Lord    Hardwicke's 

and  Bea.  471 ;  see  and  consider  doctrine,  in  Trafford  v.  Boehm, 

Pearson  v.  Lane,  17  Ves.  Jan.  3  Atk.446,  447,  has  been  ques- 

101 ;  and  obserre  that  the  rents  tioned. 

and  profits  until  sale  were  di-  (tn)  1  Lev.  150;  Hard.  395; 

rected  to  be  laid  out  with  tlie  1  Cha.  Ca.  103. 
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equity,  that  the  power  was  not  executed.  Hale,  Chief 
Baron,  said,  that  the  power  might  have  been  well  exe- 
cuted by  a  grant  of  the  land  until  2,000/.  was  raised  by 
the  profits,  or  by  a  declaration  of  use  until  2,000/.  was 
received,  or  by  a  deed  charging  the  land  with  the  sum  ; 
but  he  doubted  whether  a  release  of  the  inheritance  was 
within  the  power,  for  by  this  mode  all  the  subsequent 
estates  would  be  destroyed,  which  was  not  the  intent  of 
the  parties. 

But  it  should  seem,  that  at  this  day,  if  a  clear  intention 
appeared  to  execute  the  power,  equity  would  consider 
^uch  an  execution  as  that  in  Jenkins  v.  Keymis  a  sub- 
stantial, although  defective,  execution,  and  would  relieve 
against  the  defect  in  favour  of  the  mortgagee ;  and  it  has 
been  ruled,  that  in  equity  an  unlimited  power  to  charge 
an  estate  will  authorize  a  disposition  of  the  estate  itself, 
in  trust  to  sell  and  divide  the  money  amongst  the  ob- 
jects. This  was  decided  by  Lord  Rosslyn  in  Long  *o. 
Long  (w),  where  the  estate  was  limited  to  the  father  for 
life,  remainder  to  the  wife  and  issue  in  strict  settlement ; 
and  power  was  given  to  the  father,  in  case  there  were 
any  younger  children,  to  charge  the  estate  With  the  pay- 
ment "  of  such  sum  or  sums  of  money,"  for  the  benefit 
of  the  children,  as  he  should  think  fit.  By  his  will  he 
directed  the  estate  to  be  sold,  and  gave  the  money 
amongst  his  children,  giving  the  eldest  son  a  very  small 
portion.  The  bill  was  filed  for  sale  of  the  estate,  and 
the  Chancellor  stopped  the  argument,  and  treated  the 
point  as  clear.     This  appointment  he  said  was  in  sub- 

stance 

(11)  5  Ves.  Jun.  445;  Reg.  power  the  whole  value  of  the 
Lib.  B.  1799,  fo.  1023.  The  estate  might  be  appointed  so  as 
plaintiffs  insisted,  that  under  the     totally  to  exclude  the  eldest  son. 
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Stance  exactly  what  he  had  a  right  to  do.  The  late 
Master  of  the  Rolls,  addressing  himself  to  this  judgment, 
said,  that  it  determines  this,  that  to  enable  a  person  to 
sell  land  it  is  not  necessary  to  have  that  authority  given 
to  him  (o).  The  terms  of  the  settlement  in  Long  v. 
Long  gave  room  in  a  peculiar  degree  for  that  implica- 
tion ;  for  it  might  be  contended  that  was  only  a  power 
to  charge ;  and  the  estate  was  to  be  in  possession  of  the 
eldest  son.  Of  necessity  it  was  to  be  implied  that  the 
estate  was  to  be  permitted  to  remain  in  the  eldest  son, 
to  bear  the  charge ;  and  therefore  nothing  but  a  charge 
could  be  intended.  But  it  was  held,  that  as  there  was 
nothing  to  restrain  him  in  the  amount,  and  he  might 
have  charged  the  utmost  value,  he  had  done  only  what 
was  equivalent  to  that.  It  was  supposed  the  eldest  son 
had  all  he  was  entitled  to,  if  he  had  in  money  all  he 
could  have  claimed  in  land. 

It  is  to  be  regretted  that  so  important  a  decision  as 
that  in  the  case  of  Long  v.  Long  should  have  been  pro- 
nounced without  all  the  arguments  which  might  have 
been  adduced  against  it  having  been  heard.  The  case 
of  the  Earl  of  Tankerville  v.  Coke  (p),  might  have  been 
cited.  In  that  case  a  particular  power  of  jointuring 
was  given  to  a  tenant  for  life,  and  a  general  power  to 
charge  the  lands  with  portions  for  younger  children. 
The  tenant  for  life  charged  the  lands  with  very  heavy 
sums.  It  was  insisted  that  the  Court  would  cut  down 
the  power  as  unreasonable,  as  it  appeared  that  the  tes- 
tator ^signed  the  estate  to  remain  in  the  family.    Lord 

Ch.  King, 

(o) See 6  Ves.  JuD.  797;  1  Ves.         (p)  Mose.  146;  and  see  Lord 
and  Bea.  478.  Hinchinbroke  v.  Seymour,  nip. 

p.  371. 
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Ch.  King,  assisted  by  Lord  C.  J.  Raymond,  and  Mn 
Baron  Comyns,  held  that  the  donee  had  restrained  his 
power  by  his  marriage  articles,  so  that  it  became  unne- 
cessary to  decide  the  point ;  but  all  the  three  Judges 
expressed  their  opinion  that  the  power  was  under  the 
influence  of  the  Court,  and  that  an  unreasonable  execu-* 
tion  of  it  would  be  relieved  against.  The  hasty  decision 
in  Long  v.  Long,  opposed,  as  it  appears  to  be,  by  the 
well-considered  case  of  Tankerville  v.  Coke,  can  scarcely 
be  considered  such  an  authority  as  will  control  any  future 
decision,  should  the  principle  upon  which  it  was  made 
not  be  approved  of. 

In  a  late  case  in  the  Common  Pleas,  upon  a  devise  to 
a  wife  for  life  of  the  residue  of  the  testator's  property, 
"  reserving  to  her  full  power  to  will  away  any  part  or 
proportion  of  his  said  residue  at  her  decease,"  with  a 
gift  over  of  the  residue  of  what  should  not  be  disposed 
of  by  his  wife,  it  was  held  that  the  wife  had  a  power  to 
dispose  of  the  whole  property  (g). 

The  converse  of  the  decision  in  Long  v.  Long,  viz. 
that  a  power  to  grant  the  land  enables  a  charge  of  a 
sum  of  money  on  the  land,  has  also  been  decided.  This 
was  determined  by  Lord  Hardwicke  in  the  case  of 
Roberts  v.  Dixall  (r),  where  a  father  had  a  power  to 
appoint  and  divide  the  estate  among  his  younger  children 
in  such  proportions  as  he  should  think  proper.  The 
fiither  intending  to  exercise  his  power  gave  a  gross  sum 
to  the  only  younger  child,  and  charged  it  on  the  estate^ 

and 

(;)  Cooke  V.  Farrand,  2  Marsh,  fiu^  and  decree  stated  from 

431 ;  7  Taunt,  las.  Lib.  Reg. ;  Palmer  v.  Wheeler, 

(r)  9  £q.  Ca.  Abr.  668,  pi.  19 ;  a  Ball  and  Beatty,  it. 
S.  C.  Appendix,  No.  19.    The 
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and  Lord  Hardwicke  decreed  that  the  power  was  in 
wbstance  well  executed.  It  was  true,  he  said,  that  the 
direct  terms  of  the  power  were  not  pursued,  but  the 
intent  and  design  of  it  were.  It  was  admitted  4hat  the 
father  might  have  aj^intedpart  of  the  estate  to  be  sold, 
and  the  money  raised  by  such  sale ;  and  what  was  done 
was  exactly  the  same  thing;  the  Court  might  order  a 
sale.  It  was  the  same  to  the  heir  or  remainder-man 
which  way  the  child  was  to  be  provided  for,  only  that 
giving  a  portion  of  the  estate  might  be  a  mean  to 
tear  it  to  pieces,  whereas  now  the  estate  would  be  kept 
entire ;  and  it  was  better  for  the  daughter,  and  perhaps 
thought  so  by  the  testator,  that  she  should  have  a  sum 
of  money,  than  a  small  estate ;  and  though  the  will  might 
not  enure  as  a  good  exeaition  of  the  power  in  strictnesSy 
yet  within  the  meaning  and  design  of  it  it  was  a  good 
charge  for  the  young  lady's  benefit. 

The  case  put  by  Lord  Hardwicke  in  the  preceding 
decree,  as  admitted  in  argument,  occurred  in  specie  in 
the  late  case  of  Eenworthy  v.  Bate(^).  The  parent 
had  an  exclusive  power  of  appointing  to  any  of  his 
children.  He  gave  the  estate  to  trustees,  to  sell,  and 
divide  the  money  amongst  his  children.  The  Master 
of  the  Rolls  treated  this  case  as  infinitely  less  strong  than 
Long  and  Long,  which,  as  we  have  seen,  was  a  direct 
determination  that  a  power  to  charge  includes  a  power 
to  sell ;  and  the  learned  Judge  thought  it  followed  that 
a  power  to  give  includes  a  power  to  sell,  for  the  purpose 
of  giving  the  money  instead  of  the  land. 

In  a  case  of  frequent  reference,  prior  in  point  of  time 

even 

(*)  6  Vci.  Jun.  793 ;  see  i  Vcs.  and  Bea.  78. 
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even  to  the  case  of  Robarts  and  Dixall,  under  a  power 
to  appoint  to  children  ^r  such  estate  and  estates,  and  in 
such  shares  and  proportions,  as  the  parent  should  think 
fit,  he  limited  a  rent-charge  to  his  youngest  son  and  the 
heirs  of  his  body,  and  in  default  of  such  issue  he  charged 
the  estate,  which  would  then  go  to  his  eldest  son  under 
the  settlement,  with  portions  for  his  daughters  (/).  The 
execution  of  the  power  was  resisted  by  the  eldest  son. 
The  testator  might,  it  was  said,  have  distributed  the  land 
amongst  his  younger  children  in  what  proportions  he 
thought  fit,  but  had  pot  power  to  devise  a  rent-charge, 
or  sums  of  money ;  but  the  court  over-ruled  this  plea  to 
the  daughters  biU  for  their  portions,  and  the  decree  was 
affirmed  in  the  House  of  Lords. 

But  it  has  been  determined  at  law,  by  three  Judges 
against  one,  that  a  limitation  to  the  use  of  such  persons 
as  A  should  appoint,  ^br  smh  interests ^  or  otherwise,  as 
he  should  specify,  did  not  authorize  a  limitation  of  a 
rent-charge,  but  a  disposition  of  the  estate  of  the  land 
only(w). 

In  the  Earl  of  Bath's  case,  Mr.  Baron  Powell,  ad- 
dressing himself  to  the  case  of  Thwaytes  and  Dye,  said 
that  one  great  question  was,  whether,  the  power  being  to 
limit  estate  or  estates,  he  might  limit  a  rent  out  of 
those  lands  :  It  was  held,  in  equity,  he  might,  and  truly 
he  thought  that  he  might  at  law.  There  was,  he  con* 
fessed,  an  opinion  against  it  in  the  case  of  Browne  v^ 
Taylor,  where  there  were  three  Judges  against  one ;  but 

really  he  thought  it  was  good  in  law  {x). 

From 

[t)  Thwaytes  v.  Dye,  2  Vem.  %>.  Earl  of  Pembroke,  Dy.  363. 
80 ;  Raith.  ed.  3  Cha.  Ca.  69.  («)  And  see   Middleton  r. 

{u)  Browne  v.  Taylor,  Cro.  Pryor,  Ambl.  39,3. 
Car.  38 ;  and  see  Lord  Anindel 
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From  the  present  temper  of  the  courts,  there  is  great 
reason  to  suppose,  that  in  a  case  like  Thwaytes  v.  Dye 
it  would,  agreeably  to  the  opinion  of  Mr.  Baron  Powell, 
be  determined,  that  a  rent-charge  might  be  limited  even 
at  law.  There  is  no  magic  in  words.  '^Estate  or 
estates  "  mean  quantity  of  interest,  and  a  rent-charge  is 
clearly  a  portion  of  the  entire  interest  in  the  land.  Such 
a  determination,  therefore,  would  be  authorized,  as  well 
by  the  spirit  as  the  words  of  the  power.  In  Browne  v. 
Taylor  the  words  were  strongly  in  favour  of  the  power 
to  limit  a  rent,  and  Croke,  Justice,  was  of  that  opinion. 
It  scarcely  admits  of  doubt,  but  that  in  a  similar  case  the 
courts  would,  at  this  day,  decide  that  a  legal  rent  might 
be  limited  under  the  power. 

In  a  recent  case,  a  power  to  a  tenant  for  life  '^  to 
raise  or  borrow  any  sum  or  sums  of  money,  not  exceed- 
ing 1,500/.  and  that  without  the  consent  of  the  trustees*', 
was  held  to  authorize,  the  grant  of  a  rent-charge  until  a 
principal  sum  of  money  and  interest  should  be  diereby 
fully  paid  (t/)  ;  but  the  House  of  Lords  in  affirming  the 
decree  particularly  stated  that  this  was  not  to  be  con- 
sidered as  a  general  rule. 

The  principle  of  the  late  decisions,  it  must  be  ob- 
served, has  been  extended  in  practice ;  and  some  gentle- 
men treat  the  case  of  Kenworthy  and  Bate  as  a  decision 
that  the  power  was  legaUtf  executed.  It  cannot  be  dis- 
covered from  the  decree  what  the  meaning  of  the  court 
on  this  head  really  was.  The  decree  merely  declares  the 
power  to  be  well  executed,  and  orders  a  sale,  in  which 
all  proper  parties  were  to  join  (z).  We  have  seen,  how- 
ever, that  the  case  of  Thwaytes  and  Dye  was  deemed  an 

equitable 

(^)  Blake  v.  Marnell,  2  Ball  aad  Beatty,  35 ;  4  Dow,  248,  S.  C. 
(x)  Reg,  Lib.  A.  1801,  fol^iooo. 
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equitable' execution  only ;  and  Lord  Hardwicke  admitted, 
that  in  Robarts  v.  Dixall,  the  power  was  not  legally 
executed.  Of  course  in  Long  v.  Long,  the  execution 
was  deemed  valid  in  equity  only  (a).  In  most  of  these 
cases  it  may  well  be  held  that  the  power  is  substantially 
executed ;  but  consistently  with  the  established  rules  on 
the  construction  of  powers  at  law,  it  could  not  be  deter- 
mined that  a  power  to  charge  includes  a  power  to  give 
the  estate  itself ^  or  that  a  power  to  give  the  estate  to  on^ 
enables  a  gift  of  it  to  anotJier  to  sell  for  his  benefit.  Th^ 
trustee  in  that  case  is  not  an  object  of  the  power,  and 
the  comts  of  law  would  not  advert  to  the  trust.  The 
party  not  being  an  object  of  the  power  is  of  itself  a 
sufficient  objection  to  the  execution  at  law;  for  in 
Hervey  and  Hervey,  under  a  power  of  jointuring,  Lord 
Hardwicke  considered  it  clear  that  no  conveyance  could 
be  pursuant  to  the  power  but  what  was  to  the  wife 
herself  only  (A).  Nor  1$  the  case  of  Peters  v.  Masham, 
which  will  be  hereafter  stated,  an  authority  against  this 
rule ;  for  there  it  was  considered  that  the  donee  had  only 
to  select  the  land,  and  not  to  limit  the  estate  (c).  These 
therefore  cannot  be  considered  as  cases  of  legal  execu- 
tions. To  make  them  so,  a  power  to  give  the  estate  to 
Ay  must  be  read  as  if  it  authorized  a  gift  to  any  other 
person  for  his  benefit  Even  in  cases  like  Thwaytes 
V.  Dye,  and  Browne  v.  Taylor,  a  court  of  equity  could 

scarcely 

(a)  See  Reg.  Lib.  B.  1799,       (fi)  1  Atk.  563,  564;  and  see 
fol.  1023.    The  eldest  son  was     Ambl.  341. 
directed  to  join  in  the  convey-         (c)  Fitzg.  156 ;   Fortes.  339, 
ance  when  of  age ;  and  see  Jen-     infra,  sect.  8,11. 
kins  V.  Keymis,  supra. 

Q  G 
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scarcely  hold  the  power  legally  executed  without  the  last 
case  having  first  been  oveiwruled  in  a  court  of  law. 

A  power  to  grant  a  rent-charge  on  any  part  of  die 
estate  of  a  particular  value  will  not,  even  in  equity, 
authorize  a  charge  of  the  rent  on  the  entire  estate,  be« 
cause  in  such  cases  the  intent  is  that  the  whole  estate 
i»hall  not  be  incumbered  (^ ;  so  a  power  to  settle  part  of 
the  land  of  a  given  value  will  not  authorize  a  grant  of  a 
rent-charge  of  the  same  value  on  the  whole  estate  (a^ 
but  equity,  where  there  is  a  proper  consideration,  will  of 
course  relieve  against  the  defective  execution. 

In  Whitlock's  case  (J*}  it  was  laid  down  and  agreed 
to  by  the  whole  Court,  that  under  a  power  to  make  an 
estate  for  three  lives,  the  donee  cannot  make  a  lease  for 
ninety-nine  years  determinable  upon  three  lives. 

But  in  that  case  a  distinction  was  taken  between  such 
a  particular  power  affirmative  and  a  general  power  re- 
strained with  a  negative,  as  a  power  generally  to  m^ke 
leases,  with  a  proviso  that  they  should  not  exceed  three 
lives  or  twenty-one  years ;  under  which  it  was  deter- 
mined that  he  might  make  a  lease  for  ninety-nine  years 
determinable  on  three  lives,  because  the  power  was  ab- 
solute and  indefinite ;  and  the  proviso  oF  correction  is 
added^  that  the  lease  shall  not  exceed  three  lives  or 
twenty-one  years,  which  clause  is  negative,  and  quali- 
fies the  generahty  of  the  first  proviso ;  and  a  lease  for 
ninety-nine  years,  determinable  on  three  lives,  does  not 
exceed  three  lives,  although  in  truth  it  is  not  a  lease  for 

lives. 

The 

{<£)  Hcrvey  v.Hertey,  i  Atk.  (./)   8    Rep.    69,  b.   S,  C. 

561.  1  Brownl.  169,  Bom.  Chappd  v. 

{e)  Earl  of  Tyrconnel  v.  Duke  Whitlock. 
of  Ancaster,  s  Ves,  500. 
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The  first  resolution  in  Whitlock's  case  appears  to 
have  been  much  debated  in  a  case  called  Rattle  v. 
Popbam  (/i),  where,  under  a  power  to  a  tenant  for  life  in 
a  marriage  settlement  to  limit  the  estate  to  any  woman 
he  should  marry,  for  her  life,  by  way  of  jointure,  and  in 
bar  of  dower,  he  made  a  lease  for  ninety-^nine  years,  de- 
terminable on  the  death  of  his  wife  ;  and  it  was  deter- 
miaed  in  the  Court  of  King's  Bench,  whilst  Lord  Hard- 
wicke  was  Chief,  that  however  she  might  be  entitled  to 
relief  in  a  court  of  equity,  it  could  never  be  sldd  to  be 
an  execution  of  the  power ;  for  the  estates  are  very  dif- 
ferent, one  being  a  freehold,  and  the  other  a  chattel,  and 
tlie  fireehold  in  her  being  a  qualification  to  any  future 
husband  to  be  a  member  of  parliament,  kill  game,  &c. 
But  if  the  power  had  been  general  to  provide  for  a 
wife  so  as  that  he  did  not  make  a  greater  estate  than  Jar 
/|^,  because  an  estate  for  years  determinable  on  a  Kfe 
is  a  less  estate,  such  an  estate  might  have  been  raised  by 
virtue  of  the  latter  power,  which  authorizes  the  creation 
of  any  estate  that  is  not  greater  than  an  estate  for  life  (i). 
And  the  Court  founded  their  decision  onWhitlock's  case, 
and  treated  it  as  a  very  plain  case. 

In  a  case  before  Lord  Man^ld,  he  said,  that  in  the 
case  of  Rattle  v.  Popham  the  Court  thought  themselves 
bound  by  Whitlock's  case,  and  held  the  lease  not  to  be 
wansLBted  by  the  power.  The  widow  brought  her  biQ 
in  4ie  court  of  Chancery ;  and  Lwd  Talbot,  arguing 
from  Ae  same  premises,  the  power   and  the  lease, 

without 

(A)  Str.  999 ;  CunD.  102 ;  and     Amb.  335 ;  the  same  point  de< 
see  2  Yes.  644 ;  and  see  accord-     cided. 
ingly  Churchman  v.  Harvey  v.         (0  See  10  East,  181. 
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without  any  other  circumstance,  held  the  lease  to  be 
warranted  by  the  power.  He  said  it  was  not  a  de- 
JectivCj  but  a  blundering,  execution ;  and  he  decreed 
the  defendant  to  pay  all  the  costs,  both  at  law  and  in 
equity  (i)- 

Lord  Mansfield  adduced  this  decision  of  Lord  Talbot-s 
in  support  of  his  favourite  doctrine,  that  whatever  was 
an  equitable,  ought  to  be  deemed  a  legal,  execution  of 
a  power.  In  a  late  case  before  Lord  Redesdale,  in 
which  he  combated  this  doctrine,  he  said,  that  if  Lord 
Mansfield  found  fault  with  the  decision  in  the  case  of 
Rattle  V.  Popham,  as  he  was  represented  to  have  done, 
he  (Lord  Redesdale)  thought,  with  deference,  that  there 
was  no  ground  for  the  remark  (/);  and  indeed,  not- 
withstanding Lord  Mansfield's  assertion,  it  appears,  from 
a  manuscript  note  of  the  case,  which  will  be  found  in 
the  Appendix  to  this  volume,  that  Lord  Talbot  admitted 
clearly  that  the  power  was  not  well  executed  at  teg, 
but  he  relieved  the  wife  against  the  defective  execution, 
on  the  general  rule  of  equity  (w);  and  on  the  same 
principle,  viz.  relief  of  equity  against  the  defect,  Lord 
Nottingham,  when  Lord  Keeper,  is  reported  to  have 
said  that  the  resolution  in  Whitlock's  case  might  be 
laughed  at  (w). 

In  a  late  case  (o),  where  a  power  authorized  a  lease 
"  for  any  number  of  years  not  exceeding  twenty-one 
years,  or  for  the  life  or  lives  of  any  one,  two,  or  three 
person  or  persons,  so  as  no  greater  estate  them  for  three 

lives 

(k)  2  Burr.  1147.  (n)  1  Freem.308. 

(/)  1  Scho.andLef.  71,  (0)  Roe  :;.  Prideaux,  10  £a8t, 

(m)  S.  C.   nom.  Newport  v,      158. 
Savage,  MS.  App.  No.  ^o. 
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lives  be  at  any  one  time  in  being  in  any  part  of  the  pre- 
mises," the  Court  held,  that  tlie  power  authorized  a  lease 
for  years,  or  a  lease  for  lives,  but  not  a  lease  for  years 
determinable  on  lives.  They  relied  upon  the  distinction 
•in  Whitlock's  case,  where  the  power,  as  in  this  case, 
particularised  the  species  of  lease,  and  they  treated  the 
case  of  Rattle  v.  Popham  as  well  decided  at  law. 

The  result  of  the  authorities  appears  to  be,  that,  sub- 
ject to  the  distinction  taken  in  Whitlock's  case,  where 
a  freehold  interest  is  authorized  to  be  appointed  under  a 
power,  a  different  species  of  estate,  although  less  valu- 
able,  as  a  term  of  ninety-nine  years  determinable  with 
the  life,  cannot  at  law  be  granted.  But  that  in  equity 
such  an  execution  will  be  supported,  because  less  than 
the  power  is  effected,  and  it  clearly  appears  how  much 
less:  If  the  appointee  should  outlive  the  ninety-nino 
years,  the  estate,  as  to  the  residue  of  his  life,  will  bQ 
undisposed  of^  and  will  go  over  to  the  remainder-man^ 
or  other  person  entitled  (/)). 

But  although  a  different  interest  cannot  be  given  from 
that  designated  in  the  power,  for  example,  a  chattel 
interest^  instead  of  a  freehold,  yet  it  seems,  that  where 
the  nature  of  the  interest  is  the  same,  the  .appointment 
will  be  good  at  law  as  well  as  in  equity,  although  the 
power  is  not  executed  to  its  fullest  extent. 

Of  course,  if  a  power  expressly  require  that  an  estate 
in  fee,  and  no  other j  shall  be  appointed,  a  less  estate 
than  a  fee  cannot  be  limited ;  and  even  where  a  power 
authorizes  the  appointment  of  a  fee,  and  there  are  not 
any  express  words  of  restriction,  it  has  been  considered 

in 

(p)  See  2  Ves.  645 ;  Churchman  r.  Harvey,  Ambl.  335. 
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in  practice  that  a  less  estate  cannot  be  given  (q).  Bat 
in  the  case  of  Bovey  v.  Smith,  it  was  said  by  the  Court 
that  such  a  power  may  be  executed  at  severs^  times ;  an 
estate  for  life  may  be  appointed  at  one  time,  and  the  fee 
at  another  time  (r).  And  the  case  of  Phelp  v.  Hay  (i) 
appears  to  be  a  direct  authority,  that  under  a  power  to 
appoint  to  one  or  more  of  several  objects,  their ^  his  or 
her^  heirs  and  assigns^  In  such  manner,  form,  &c.  as  the 
donee  may  choose,  an  estate-tail  may  be  ^ven.  The 
words  there  were  peculiarly  strong.  The  limitation,  which 
was  in  a  deed,  was  to  the  use  of  three  children,  or  to 
any  or  either  of  them,  their,  his,  or  her  heirs  and  assigns, 
hi  such  manner  and  form,  and  by  and  after  such  rate», 
shares,  and  proportions,  and  charged  and  chargeable 
with  such  sum  and  sums  of  money  unto  and  amongst 
any  or  either  of  them,  and  at  such  time  or  times,  as  *the 
mother  should  appoint ;  in  default  of  appointment,  to 
the  children  as  tenants  in  common  in  fee.  The  donee 
appointed  a  sum  to  one  child,  and  the  estate,  subject 
to  that,  to  another  (as  the  Court  determined)  in  tail, 
with  remainder  to  the  first  in  tail.  And  Sir  Thomas 
Sewdl,  Master  of  the  Rolls,  decreed  in  favour  of  ^ 
Appointment. 

In  ill-penned  powers  of  sale  it  sometimes  happens 
that  the  party  is  authorized  to  appoint  the  estate  lo  the 
purchaser,  his  heirs  and  assigns^  which  should  never 
be  done  (f) ;  for  it  has  in  this  case  also  been  contended 
In  practice,  that  the  estate  can  only  be  appointed  to  the 
purchaser  in  fee,  and  not  to  uses  to  bar  dower,  or  to 

any 

(q)  See  Snape  v.  Turton,  Cro.         (<]  MS.  Appendix,  No.  i8. 
Car.  472.  {t)  Vide  supra^  p.  200. 

(r)  1  Vem.  84. 
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any  other  uses  which  the  case  may  require.  To  obviate 
this  difficulty,  where  it  was  intended  to  bar  the  pur- 
chaser  s  wife  of  dower,  it  has  been  recited  (contrary  to 
the  fact)  that  the  contract  was  entered  into  by  A,  as 
agent  for  By  the  real  purchaser,  and  the  estate  has  been 
conveyed  to  A  in  fee,  in  trust  for  the  purchaser.  But 
upon  the  authority  of  Phelp  and  Hay  it  may  be  thought 
that  the  doubt  in  this  case  is  not  well  founded.  If  it  be 
well  founded,  there  is  great  reason  to  contend  that  the 
estate  must  be  conveyed  to  the  purchaser  himself  in  fee, 
and  that  a  conveyance  to  a  fictitious  purchaser  as  a 
trustee  would  be  absolutely  void,  he  not  being  an  object 
of  the  power.  But  really,  when  it  is  once  admitted  that 
the  intention  of  the  power  is  to  be  regarded,  and  not  the 
precise  terms  of  it  (t^),  there  seems  to  be  no  ground  for 
this  practice.  The  intention  expressly  is,  that  the  in- 
heritance of  the  estate  shall  be  sold,  but  the  mode  of  the 
conveyance  rests  in  the  breast  of  the  purchaser.  The 
direction  simply  amounts  to  a  declaration  that  the  fee 
shall  belong  to  the  purchaser.  It  merely  expresses  what 
would  be  implied  in  the  power,  in  the  absence  of  an  ex- 
press provision,  it  being  clear  that  a  power  to  trustees 
to  sell  an  estate  will  authorize  them  to  appomt  the  estate 
to  the  purchaser  in  fee,  although  the  power  be  silent  on 
that  head.  Now,  if  the  direction  were  wholly  omitted 
it  would  scarcely  be  doubted  that  the  estate  might  be 
conveyed  to  any  uses  the  purchaser  should  desire.  There- 
fore, according  to  the  rule  of  law,  that  ejpressio  eorum 
qua  tacite  imunt  nihil  operatur^  it  may  be  contended, 
independenUy  of  decision,  that  although  the  trustees  of 

the 

(u)  See  Morris  r.  Preston,  infra. 
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the  power  are  only  authorized  by  the  words  of  it  to 
appoint  the  estate  to  the  purchaser  in  fee,  yet  they  may 
appoint  it  to  uses  to  bar  dower,  or  in  any  other  manner 
that  the  purchaser  may  direct. 

The  case  of  Phelp  and  Hay  only  shows  that  a  less 
interest  may  be  appointed  than  that  authorized  where 
the  interest  is  a  freehold.  But  the  same  principle  applies 
to  chattel  interests ;  nor  are  cases  wanting  on  this  head. 
In  the  case  of  Briers  (or  Breers)  and  Boulton  (s)  (which, 
like  most  of  the  cases  in  the  same  reporter  it  is  scarcely 
possible  to  coinprehend),  it  seems  to  have  been  holden 
at  law,  that  under  a  power  to  grant  an  amiuity  till  200/. 
was  received,  an  annuity  might  be  granted  till  a  less 
sum  was  raised ;  and  Jones  and  Twisden  said,  that  on 
the  statute  for  leases  otherwise  than  for  three  lives  or 
twenty-one  years,  a  lease  for  less  is  good,  which  is  a 
clear  point.  And  in  the  case  of  Harris  v.  Bessie  (y),  a 
power  was  given  to  devise  300/.;  and  the  donee  disposed 
of  200/.  by  fifties,  and  it  was  held  good  by  the  Court, 
and  they  took  a  distinction  between  a  power  of  attorney 
to  make  a  lease,  and  a  power  reserved  for  that  purpose. 
Tn  the  first  case  a  lease  cannot  be  made  for  less,  in  the 
last  it  may. 

Where  a  power  is  to  lease  for  any  term  or  number  of 
years  not  exceeding  a  given  number,  a  lease  may  of  course 
be  made  for  any  term  within  the  limit. 


In  Winter  v.  Loveday,  a  question  arose  upon  a  com-* 
plicated  power^  whether  it  authorized  a  lease  for  a  term 

absolute, 

(X)  3  Keb.  692,  745.  (y)  i  Keb-  347. 
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absolute,  or  dependent  upon  lives  (z).   The  power  was  to 
lease,  "  if  in  possession  for  one,  two,  or  three  lives,  or 
ybr  the.  term  of  thirty  yesirSy  or  for  any  other  number 
or  term  of  years,  determinable  upon  one,  two,  or  three 
lives,  or  in  reversion  for  one  or  two  lives,  or  for  the 
term  of  thirty  years,  or  for  any  other  number  or  term  of 
years,  determinable  on  one  or  two  lives."     Mr.  Justice 
Rokeby  held,  that  a  term  could  only  be   granted  de- 
terminable upon  lives ;  but  Lord  Chief  Justice  Holt, 
and  Turton  and  Eyre,  Justices,  held,  that  a  lease  for 
thirty  years  absolutely  was   good  within  the  proviso, 
for  the  words  of  the  proviso  were  for  one  or  two  lives,  or 
for  the  term  of  thirty  years,  or  for  any  other  number 
or  term  of  years,  determinable  on  one  or  two  lives,  &c.  > 
where  the  repetition  of  the  particle  (for)  disjoins  and 
separates  the  sentence,   and  makes   so   many  distinct 
clauses,  so  that  the  donee  had  power  to  make  leases 
either  for  one  or  two  lives,  or  for  thirty  years,  or  for 
any  number  of  years,  determinable  on  one  or  two  lives ; 
he  had  his  election  to  make  the  one  lease  or  the  other ; 
if  he  could  not  lease  but  for  thirty  years  determinable 
on  two  lives,  the  preposition  (for)  in  the  clause  (for  the 
term  of  thirty  years)  would  govern  the  whole  sentence, 
which  would  have   been  penned  in  this  manner,  viz. 
"for  the  term  of  thirty  years  determinable,  &c.  or  rather, 
for  any  term  or  number  of  years  determinable  on  one 
or  two  lives;  for  if  such  a  construction  were  to  be 
made  what  occasion  would  there  be  for  these  words 
(for  the  term  of  thirty  years)  }    They  might  be  entirely 
omitted ;  but  as  the  sentence  runs,  for  the  term  of  thirty 

years, 

(x)  1  Com.  37,  and  other  books;    and  see  Roe  v.  Prideaux, 
10  East,  15S. 
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years,  or  for  eny  other  number  or  term  of  years,  such 
repetition  or  reiteration  makes  them  distinct  dauses; 
and  as  the  first  (for)  governs  the  first  clause  (for  the 
term  of  thirty  years),  so  the  last  preposition  (for)  governs 
the  latter  clause  (for  any  term  or  number  of  years  de- 
terminable, See.)  and  explains  the  intent  of  the  parties  to 
be,  that  leases  mi^t  be  made  for  any  number  oi  years 
determinable  on  lives,  so  in  like  manner  for  thirty  years 
absolutely. 

In  the  case  of  Lntwich  and  Piggot  (a),  the  power 
was  to  demise  for  three  lives  or  twenty^cne  years^  or 
undw  crfar  any  term  of  years^  upon  one,  two,  or  three 
lives,  or  as  tenant  in  tail  in  possession  might  do.  It  was 
insisted  that  a  lease  for  twenty-one  yeajrs  only  could 
be  granted  determinable  upon  lives ;  but  the  Court, 
with  great  reason,  supported  a  lease  granted  under  die 
powar  for  ninety-*nine  years,  determinable  upon  three 
lives. 

A  general  power  to  a  tenant  for  life  to  grant  a  term 
CMT  estate,  without  specifying  the  duration  of  it,  wUl 
enable  him  to  grant  a  term  beyond  his  own  life,  althou^ 
it  defeat  tiie  remainders  over,  for  otherwise  the  power 
would  be  merely  idle  and  void,  as  every  tenant  for  life 
may  alien  the  estate  during  his  own  life  (S). 

A  power  to  grant  an  interest  in  possession  will  not  of 
course  authorize  a  grant  in  reversion.  What  amounts 
to  a  reversion  is  a  question  which  generally  occurs  only 
on  leases,  and  shall  tiierefore  be  reserved  for  the  next 
chapter.  In  the  same  place  we  shall  have  occasion 
to  consider  in  what  cases  concurrent  interests  can  be 

granted. 

(a)  a  Mod.  966. 

(i)  Hele  v.  Green,  2  Ro.  Abr.  261,  pi.  10. 
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granted  (c).  But  we  may  here  notice,  that  although 
a  reversionary  interest  be  granted  where  the  power 
authorizes  a  grant  in  possession  only,  yet  equity  will 
in  some  cases  su{^ly  the  defective  execution  of  the 
power  where  there  is  a  meritorious  consideration  in  the 
appointee  (d). 

In  considering  the  extmt  of  a  power,  the  intention  of 
the  parties  must  be  the  guide.  Thus,  on  the  one  hand, 
a  power  limited  in  terms  has,  in  fevour  of  the  intention, 
been  deemed  a  general  power,  whilst  on  the  other  hand  a 
general  power  in  terms  has  been  cut  down  to  a  particular 
purpose. 

The  case  of  Talbot  v.  Tipper  (e)  is  an  instance  of  the 
first  construction.  In  a  settlement  by  Sir  John  Fortes- 
coe  he  reserved  a  power  to  make  leases  with  fine  or 
without  fine,  and  rendering  such  rents  and  services  as 
he  should  think  Jit.  He  made  a  lease  without  reserving 
any  rent ;  and  it  was  objected,  that  some  rent  ought  to 
be  reserved,  and  there  not  being  any,  his  power  was  not 
well  executed ;  but  the  objection  was  overruled,  because 
it  being  to  reserve  such  rent  as  he  should  think  fit,  and 
he  having  thought  fit  to  reserve  no  rent,  this  should  not 
avoid  the  execution  of  the  power,  and  especially  he  not 
having  said  such  yearly  rent;  so  that  a  pepper-com 
reserved,  payable  for^  years  after,  would  have  be«i  suffi- 
cient, and  therefore  such  matter  should  not  be  regarded 
as  a  cause  sufficient  to  avmd  the  lease,  where  he  had 
made  it  subject  to  a  trust  to  pay  the  rrats,  issues  and 
profits,  to  sudi  persons  as  he  should  direct. 

In  the  late  case  of  Morris  v.  Preston  (/),  it  appeared 

that 

(c)  Chap.  10,  sect.  3.  (c)  Skin.  437. 

(rf)  Anon.  2  Freem.  384.  (/)  7  Ves.  Jun.  547. 
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that  in  a  settlement  powers  of  sale  and  exchange  were 
given  to  the  trustees  to  preserve  contingent  remainders. 
And  there  was  a  power  ill  case  of  the  death  of  any  or 
either  of  the  trustees  for  the  husband  or  wife,  or  the 
survivor,  with  the  consent  of  the  surviving  co- trustee  or 
co-trustees^  to  appoint  any  new  trustee  or  trustees,  and 
upon  such  appointment  the  surviving  co^trustee  should 
convey  the  estate,  so  that  the  surviving  trustee  and  trus- 
tees,  and  the  new  trustee  or  trustees,  might  be  jointly 
concerned  in  the  trusts,  in  the  same  manner  as  such  sur* 
viving  trustee  and  the  person  so  dying  would  have  been  in 
case  he  were  living.  The  purchaser  objected  to  .the  title 
of  the  trustees  under  the  power  of  sale,  because  they  were 
not  appointed  until  the  death  of  both  the  trustees  under 
the  original  settlement,  which  was  not  authorized  by  the 
power,  but  the  objection  was  waved  without  argument. 
Now  the  power  in  terms  clearly  did .  not  extend  to  the 
event  which  happened :  it  contemplated  only  an  appoint- 
ihent  on  the  death  of  one  trustee,  and  not  an  appoint- 
ment after  the  death  of  both ;  but  the  ground  on  which 
the  plaintifF^s  counsel  waved  the  objection  must  be,  that 
the  intention  of  the  power  was,  that  new  trustees  should 
be  appointed  whenever  circumstances  might  require  it. 
Clear  as  this  point  appears  to  be,  it  is  to  be  regretted 
that  the  opinion  of  the  Court  was  not  taken  upon  it.  It 
has  more  than  once  happened,  that  what  counsel  have 
^ven  up  in  argument  the  Court  have  enforced. 

An  example  of  the  second  kind  is  exhibited  in  the  case 
of  Bristow  V.  Warde  (g).  There,  by  marriage  articles, 
funds  of  each  party  were  agreed  to  be  settled  on  the 

husband 

(g)  t  VeB.  Jan.  330.  This  case  however  must  not  be  considered 
as  establishing  a  general  rule. 
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husband  and  wife,  and  then  as  the  husband  should  ap- 
point  generally,  and  in  default  of  appointment  to  the 
children  of  the  marriage  as  usual.  It  was  insisted  that 
his  power  was  indefinite,  and  not  confined  to  children. 
But  Lord  Rosslyn,  after  observing  that  the  articles  were 
made  in  order  to  secure  a  provision  for  the  intended  wife 
and  the  issue  of  the  marriage,  said  that  it  would  be'  a 
forced  construction  of  articles  to  hold  that  a  provision  to 
be  made  for  children,  in  default  of  appointment,  to  be 
equally  distributable  in  the  case  of .  an  appointment, 
should  be  subject  to  his  debts,  which  would  be  the  ne- 
cessary consequence  of  holding  that  he  had  an  indefinite 
power  of  appointing,  for  if  he  had  that  indefinite  power 
it  would  be  assets ;  he  might  appoint  to  any  one ;  his 
creditors  could  affect  it ;  and  if  he  executed  his  power 
for  the  children,  the  children  must  take  it  subject  to  the 
debts  of  their  father.  It  was  not,  he  added,  the  natural 
frame  of  such  a  settlement,  nor  was  it  the  construction 
of  the  words  of  this.  It  was  clear  the  power  of  appoint- 
ment was  not  indefinite,  but  was  confined  to  the  issue. 

The  cases  of  Lord  Hinchinbroke  v.  Seymour  (h),  and 
the  Earl  of  Tankerville  v.  Coke  (i),  which  have  been 
already  noticed,  are  also  strong  authorities  that  a  general 
power  may  be  restrained  to  a  particular  purpose,  where 
the  intention  of  the  parties  demands  such  a  construction. 
And  in  Mildmay's  case,  in  my  Lord  Chief  Justice  Coke's 
first  report  (k),  the  estate  was  settled,  in  default  of  issue 
male,  on  the  settlor's  three  daughters  in  tail,  with  cross 
remainders.  And  it  was  provided  that  Sir  Henry,  the 
settlor,  might  **  limit  any  part  of  the  lands  to  any  per- 
son or  persons  for  any  life,  lives,  or  years,  for  the  pay- 
ment 

(A)  Supra,  p.  «7»-  (0  Siipra,  p.  444.  (k)  P.  175,  a. 
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ment  of  his  debts,  perfonning  of  his  legacies,  prefennent 
of  his  servants,  or  any  other  reasonabk  amiideratiam  as 
to  him  should  be  thou^t  good."    One  of  the  dau^iiters 
died,  whereby  the  t^vo  others  became  seised  of  the  en- 
tirety, and  Shr  Heniy  ionited  a  great  part  of  the  land  to 
one  of  the  surviving  dau^ters  and  h&r  bttsbaad  fer  a 
thousand  years,  without  reswving  any  rent    And  upon 
these  words  in  the  proviso  (other  considerations),  it  was 
held  that  this  word  (other)  could  not  comprehend  any 
consideration  expressed  in  the  indentoves  before  the  pro- 
viso ;  for  (other)  ou^  to  be  other  in  nature,  quality, 
and  person,  and  the  advancement  of  his  dau^ters  is  the 
consideration  mentioned  before.     And  it  was  resolved, 
that  the  limitation  of  a  thoussmd  years  was  as  well 
agamst  the  intent  of  the  parties,  as  against  the  words  of 
the  proviso,  for  the  intent  was  to  make  distribution  of 
his  lands  amongst  his  three  daughters,  and  the  hdrs  of 
their  bodies ;    but  if  this  limitation  should  be  good  it 
would  frustrate  the  estate  of  the  other  sister,  and  defraud 
the  intent  of  the  parties  grounded  upon  a  considen^on 
of  marriage.    And  this  limitaiion  for  a  thousand  years, 
without  any  rent  reserved,  seemed  also  to  be  againsC 
Ihe  weeds  of  the  provbo,  for  that  cannot  be  called  a 
leflMdafale  consideralion  whidi  tends  to  the  siibveroion 
of  Iftie  eslates  settled  by  the  indenture  apon  good  cQa»- 
sideiation  agEiinst  the  meaning  of  the  parties. 

Wham  a  pomiar  h  given  to  afifmnt  a  fund  '(wfaether 
nal  or  personal,  and  of  whatever  tea  we)  amongst  seveoal 
objects  either  in  eaa?,  ar  to  be  bom,  moA  the  fund  is,  ia 
defiEtuk  of  appomtment,  gpita  amongst  die  otjects  of  the 
poMrer,  if  there  should  ultimately  he  but  tmc  et^ect  of 
the  power,  an  interest  cannot  be  limited  to  him  under 

file 
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the  power,  determinaUe  on  the  happening  of  a  particular 
event,  for  example,  his  death  under  twenty-one  without 
issue: 

Thb  was  decided  in  dae  case  of  Doe  v.  Denny  (/). 
There^  under  a  marriagesettlenieiit,  the  estate  was  limited 
to  the  use  of  such  child  or  diildreii  of  the  marriage,  and 
for  such  estate  and  estates,  and  subject  to  such  powers, 
conditions,  proyisoes,  and  limitations,  as  the  wife  should 
appoint ;  aad  in  de&ult  of  appointment,  to  the  use  of 
the  children  in  fee ;  and  in  ddault  of  issue,  then  as  the 
wife  should  appoint  generally.  There  was  only  one  child 
of  the  marriage,  and  the  wife,  by  virtue  of  her  powers, 
devised  the  estate  to  her  son  in  fee;  and  in  case  be 
should  (fie  under  twenty*one,  and  without  issue  (I),  then 
over.  The  Court  said,  that  it  was  clearly  the  intention 
of  the  parties  to  the  settlement  that  the  issue  ahould 
take  an  estate  in  fee;  and  after  showing  that  the  general 
power  given  to  the  wife  never  arose  (m\  they  held  that 
the  son  took  an  estate  in  fee  under  the  devise  to  him,  or 
an  estate  in  fee  under  the  marriage  settfement ;  and  in 
one  report  k  is  said  that  the  wife  coukl  not  alter  the 
estate  of  the  son. 

In  the  later  case  of  Roe  v.  Dun^  (n),  a  copyhold 
estate  was  surrendered  to  the  child  or  children  of  the 
mairiage^  in  sudi  proportion  and  proportions,  aad  for 
such  estate  and  estates,  as  die  husband  and  wife,  or  the 
siurvivor  should  i4>poi&t ;  and^in  defeult  of  appointment, 

(/)  Sajr.  905,  cqpoKted;  t  Wils.      (n^  Videittpra,  p., 875. 
337>  cited.  <«)  s  Wi]«.^8& 


(I)  Theie  werdB,  which  ave  veiy  impovtiiit,  aie  not  noticed  in 
Sijer*8  report. 
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then  to  all  the  children  in  (^  as  tenants  in  common,  and 
for  want  of  such  issue,  to  the  husband  in  fee.  The  hus- 
band, who  survived  his  wife,  appointed  to  the  only  child 
of  the  marriage  in  fee,  when  she  attained  twenty-one,  but 
if  she  died  under  twenty-one,  then  he  gave  the  estate 
over ;  and  the  wliole  Court  of  C.  B.  were  clearly  of 
opinion  that  the  husband  had  no  power  to  make  such 
appointment;  but  there  being  only  one  child  of  the 
marriage,  that  child  was  entitled  to  the  whole  estate  in 
fee.  But  Lord  Chief  Justice  Wilmot  said,  that  he  thought 
a  singk  child  in  such  a  case  as  this  might  be  made  tenant 
in  tail.  This  case  was  decided  on  the  authority  of  the 
preceding  case  of  Roe  and  Dunt,  but  the  Court  thought 
the  case  at  bar  was  a  stronger  case ;  for  if  this  power 
^could  have  taken  place,  and  the  child  had  died  under 
twenty-one,  and  left  issucy  that  issue  would  have  been 
disinherited. 

It  is  observable,  that  neither  of  the  foregoing  cases 
is  an  authority,  that  where  the  power  authorizes  not 
merely  a  distribution  as  to  shares,  but  also  an  appoint- 
ment of  the  quantity  of  estate  or  interest  in  the  land  to 
be  acquired  by  the  objects  of  the  power,  the  donee  can- 
not limit  a  less  estate  than  a  fee  to  the  sole  object  of  the 
power,  so  as  that  an  absolute  and  not  a  defeasible  estate  be 
limited.  On  the  contrary,  Lord  Chief  Justice  Wilmot 
expressed  his  opinion,  that  a  single  child  might  in  such 
case  be  made  tenant  in  tail,  and  by  a  parity  of  reason 
the  child  might  be  made  tenant  for  life,  although  a 
limitBtion  for  life  would  be  nugatory  where  the  otgec^ 
takes  an  estate  of  inheritance  in  defiiult  of  appointment, 
because  the  estate  for  life  limited  to  him  under  the 
power,  would  merge  in  the  estate  of  inheritance.    But 

Mr. 
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Mr.  Serjeant  Wilson,  the  r|porter,  adds  a  quaere  to  the 
opinion  of  the  Lord  Chief  Justice  in  Roe  and  Dunt,-  on 
the  question  under  consideration.  He  does  not,  how- 
ever, advance  any  argument  against  the  opinion,  nor, 
perhaps,  would  it  be  easy  to  frame  one.  Where  the 
power,  as  in  that  case,  authorizes  an  appointment  to  the 
child  or  children  of  the  marriage,  for  such  estate  and 
estates  as  the  donee  shall  limit,  the  words  of  the  instru- 
ment cannot  be  satisfied  without  giving  the  donee  a 
power  to  limit  the  quantity  of  estate  to  be  taken  by 
a  single  child^  the  only  object  of  the  power.  A  contrary 
construction  would  lead  to  endless  difficulties.  Suppose 
there  to  be  two  objects  of  the  power,  it  will  be  admitted 
that  an  appointment  of  the  estate  to  them  in  tail,  with 
cross-remainders  between  them  in  tail,  would  be  good ; 
then  take  it  that  one  dies  in  the  life-time  of  the  donee  of 
the  power  without  issue,  so  that  the  survivor  becomes 
the  only  object  of  the  power,  can  it  be  seriously  argued 
that  the  appointment  would  in  that  event  become  void, 
and  that  he  would  take  the  fee  under  the  limitation  in 
default  of  appointment;  and  if  this  appointment  be 
good,  does  it  not  follow,  on  the  same  principle,  that  an 
appointment  to  a  single  and  the  only  object  of  such  a 
power  in  taU  is  equally  valid  ?  In  truth,  in  both  the 
above  cases,  the  appointment  appears  to  have  been  made 
with  a  view  to  defeat  the  limitation  in  the  deed  to  the 
object  of  the  power  in  default  of  appointment,  and  to 
increase  the  interest  of  the  person  executing  the  power 
at  the  expense  of  the  object  of  the  power. 

But  where  the  power  simply  authorizes  an  appoint- 
ment of  the  shares  to  be  taken  by  the  objects,  the  power 

H  H 
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necessarily  ceases  when  there  is  only  one  object,  for  he 
of  course  must  take  the  whole. 

Thus  where  by  marriage  articles  leasehblds  for  lives 
were  agreed  to  be  conveyed  to  trustees  to  the  use  of  the 
issue  of  A  and  J3,  in  such  shares  and  proportions  as  A 
should  ap^oiilt,  and  for  want  of  appointment  to  go  to 
the  children  equally  :  There  was  only  one  child  ;  and 
Lord  Redesdale  held  that  this  power  was  only  to  limit 
pro^Knticfhs,  and  that  only  in  the  event  of  the  existence 
of  rtote  chilA-en  than  one ;  consequently  the  power 
never  arose  at  all,  there  having  been  only  one  child  ca- 
pable of  'taking  under  the  settlement  and  the  instru- 
ment, he  added,  was  to  be  considered  as  if  the  power 
had  not  been  inserted  (0). 

In  the  cases  hitherto  discussed,  it  is  of  course  assumed, 
that  the  object  of  the  power  takes  the  estate  xtndev  the 
settlement  in  default  of  appointment ;  fdr  it  is  clear,  that 
if  the  object  can»  only  take  the  estate  by  an  execiitioh  of 
the  po^er,  it  riiay  be  appointed  to  him.  And  even  if 
he  take  a  share  of  the  estate  in  defatult  of  appointm^iit, 
yet  the  entirety  may  be  appointed  to  him.  This  tvas 
decided  by  Lord  Thurlotr,  in  a  case  where  a  pb^er  was 
given  to  appoint  persohalty  amongst  children,  and  in 
defaiilt  of  appointment,  the  fund  was  given  to  the  chil- 
dren equally  to  be  vested  at  tt\»erity-one,  although  they 
died  in  the  life- time  of  the  donee  of  the  power.  There 
were  two  children,  one  df  whom  attained  twdnty-one, 
dnd  thdn  died,  and  the  donee  appointed  the  eiitil^ety  to 

the 

(0)  Campbell  v.  Sandys,  1  456,  where  the  power  only  ex- 
Scho.  &  Lef;  2S1 ;  and  see  tended  to  the  case  of  several 
Folkes  V,  Western,  9  Ves.  Jun.'    objects. 
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tbe  surviviDg  child.  Lord  Tburlow  said,  that  where 
tbere  are  only  two  children,  the  power,  by  way  of  exercise 
of'discretion,  is  totally  gone  by  the  death  of  one  before  it 
is  exercised,  and  it  cannot  be  the  same  power  in  point 
<d  vQxtent,  as  ^en  meant  to  be  a  distribution  among 
several,  for  which  it  is  necessary  there  should  be  several. 
But  this  clause  made  it  proper  for  the  donee  to  express 
^Ibat  she  did  intend,  the  power  to  be  executed.  If  there 
was  no  appointment,  the  consequence  was,  eadi  would 
be  entitled  to  a  moiety,  because  there  was  no  appoint- 
ment. In  respect  of  that  clause,  she  had  a  power  to 
.i^point  to  one  only ;  for  though  that  was  not  a  distribu- 
tion, it  was  an  expression  that  it  should  go  by  appoint- 
.ment,  and  not  transmit  for  want  of  it*  And  he  decreed 
accordingly  (j&). 

And  liere  it  may  be  observed,  that  where  a  power  is 
given  by  will  to  appoint  an  estate  amongst  several  ob- 
jects, and  the  estate  in  default  of  appointment  is  given 
to  them  as  tenants  in  common,  the  death  of  any  of  the 
objects  in  the  life  of  the  testator  will  pro  tanto  defeat 
the  pow^  and  devise  over,  so  that  the  power  and  devise 
.will  only  remain  as  to  the  shares  of  the  survivors  (jf)  (I). 

But 

{p)  Boyle  r.  Bishop  of  Peter-  &  Bea.  79;  M'Ghie  r.  M'Ghie, 

;boroi]gh,  1  Vee.  Jun.  299 ;  see  s  Madd.  368. 
yfinev.LordDungannon,2Scho.         {q)  Reade  v.  Reade,  5  Ves. 

i«ad  Lrf.  1 18,  a  ease  standing  by  Jun.  744 ;  Casterton  r.  Sutlier- 

itself.  Butcher  V.  Butcher,  1  Ves.  land,  9  Ves.  Jun.  445. 


(I)  This  is  the  point  which  this  case  appears  to  have  decided,  but 
itis  notMsy  to  collect  the  fact ;  see  5  Ves.  Jun.  744;  8  Term.  Rep. 
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But  as  it  is  clear,  that  under  a  devise  to  several  as  joint- 
tenants,  the  share  of  any  dying  in  the  testator's  life-time 
does  not  lapse,  but  goes  over  to  the  survivors  (r),  it 
should  seem,  that  where  the  estate  in  default  of  ap- 
pointment is  given  to  the  objects  of  the  power  in  joint- 
tenancy,  as  the  survivors  ivould  take  the  whole  in  defisiult 
of  appointment,  the  power  itself  ought  still  to  ride  over 
the  entirety,  and  not  be  confined  to  the  shares  of  the 
surviving  objects. 


II.  Secondly,  As  to  the  construction  of  Imitations  in 
instruments  executing  powers.  A  power  may  be  executed 
by  any  act  inter  vivos^  or  by  will.  In  the  execution  of 
powers  by  deed  or  other  act  inter  vi'oos,  technical  expres- 
sions are  as  necessary  in  the  limitation  of  the  estate  as 
in  feoflfments  or  gifts  at  common  law :  Therefore,  if 
under  a  power  tlie  estate  be  appointed  to  A^  and  the 
deed  express  or  limit  no  estate,  the  appointee  will  take 
an  estate  for  life  only  {s) ; » so  if  the  estate  be  limited 
to  A  for  life,  remainder  to  his  issue  male,  the  father 
would  take  for  life  only,  and  his  sons  would  take  as 
purchasers  and  joint-tenants  for  life.  Again,  a  limitation 
to  A  for  ninety-nine  years,  and  a  subsequent  limitation 
to  his  heirs,  or  the  heirs  of  his  body,  cannot  coalesce ; 

nor 
(r)  Davies  v.  Kempe,  Cart.  9 ;     Underwood,  Willes,  293;  Peat 
and  see  1   Salk.  238 ;  Doe  v.     v.  Chapman.  1  Ves.  543. 
1  (t)  See  Co.  Litt.  42,  a. 


118.  The  decree  does  not  advert  to  the  grounds  of  the  decision. 
The  defendant  claimed  as  the  survivor  of  the  four  children.  Reg. 
Lib.  B.  1800,  fo.  708,  see  l  Yes.  aad  Bea.  9a. 
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nor  can  a  limitation  of  a  legal  estate  of  inheritance  un- 
der a  power  coalesce  with  a  previous  equitable  estate  of 
freehold  to  the  same  person,  although  vested  in  him  by 
the  instrument  creating  the  power.  And  so  in  every 
other  case  which  may  be  put,  the  construction  would  be 
the  same  as  upon  a  feoffment  at  common  law  (t).  But 
Lord  Hardwicke  laid  it  down  as  his  opinion,  that 
words  of  regulation  or  modification  of  the  estate,  as 
the  words  equally  to  be  divided  are,  and  not  words  of 
limitation,  might  have  greater  latitude  given  to  them  in 
deeds  under  the  statute  of  uses  than  in  feoffments ;  and 
he  accordingly  decided,  that  the  words  equally  to  be 
divided  \n  a  deed,  operating  under  the  statute,  would 
create  a  tenancy  in  common  (li) ;  which  point  was  after- 
wards determined  the  same  way  by  the  court  of  King's 
Bench  in  the  year  i753(.y).  However,  the  student 
should  be  cautious  how  he  extends  this  doctrine.  It  is 
difficult  to  put  many  cases  to  which  it  would  apply ;  and 
it  does  not  seem  to  be  well  established  even  in  the  prin- 
cipal case  {y). 

But  a  greater  latitude  is  allowed  in  wills  executing 
powers;  for,  as  we  have  seen,  wills  executed  under 
powers  must  receive  the  same  construction  as  proper 
wills.  It  seems  indeed  once  to  have  been  doubted  whether 
a  will  made  in  exercise  of  a  power  could  be  considered 
as  a  proper  will.   In  an  opinion  of  Mr.  Justice  Burnet's, 

on 

(i)  See  Makepeace  v.  Fletcher,         (if)  Rigden  v.  Vallier,  ubi  sup. 

2  Com.  457 ;  Rigden  v.  Vallier,         (x)  Goodtitle  v.  Stokei,  iWils. 

3  Atk.  731 ;  2  Ves.  253 ;  Tapncr     341 ;  Say.  67. 

V.  Merlott,  Willes,  177 ;  Stratton         (y)  See  n.  (t)  to  Gilb,  on  Uses^ 
V.  Best,  1  Bro.  C.  C.  333 ;   Doe     p.  143. 
V.  Morgan,  3  Term  Rep.  765. 
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on  a  case  referred  to  him  (z)j  he  seemed  clearly  of  opinion 
that  a  power  executed  by  wiB  must  be  construed  the 
same  as  if  executed  by  deed.  He  said,  addressing  him- 
self to  the  limitations  in  the  will,  "  For  if  such  a  limitation 
in  the  deed  would  be  bad,  such  an  appointment  by  virtue 
of  that  deed  would  be  as  bad.  Nor  will  it  vary  the  case 
that  such  an  appointment  is  expressly  allowed  to  b* 
made  by  will ;  for  the  appointee  is  not  in  by  the  will^ 
but  under  the  deed,  and  the  will  is  only  directory  ad 
to  the  person  and  estate  to  be  taketi  under  the  deed  (rf). 
Nor  is  such  an  appointment  a  devise  within  the  Statute 
of  wills.'* 

But  in  the  Duke  of  Marlborough  v.  Lord  Godol- 
phin  (A),  Lord  Hardwicke  expressly  said,  "  So  if  a  power 
is  given  by  a  deed  to  appoint  lands  by  will,  and  the 
person  to  whom  the  power  is  given  makes  a  will,  and 
gives  the  lands  to  A  and  his  issue,  the  law  says^  that 
though  such  appointee  takes  under  the  power^  yet 
the  execution  of  the  power  being  by  will,  it  shall 
receive  the  same  construction  as  if  a  devise  of  lands^ 
viz.  an  estate-tail.  So  if  it  had  been  to  A  for  ever,  that 
would  have  been  an  estate  in  fee.  It  was  never  doubted 
but  that  the  construction  of  the  words  would  be  the 
same  exactly  as  if  he  took  strictly  and  properly  under 
ihe  words  of  a  will." 

And  conformably  to  this  opinion,  in  a  later  case  of  an 
execution  of  a  power  by  will.  Lord  Hardwicke  held,  that 
although  the  will  was  not  a  proper  will,  yet  that  the 

words 

(x)  See  1  Vol.  Cat.  and  Opin.  33. 

(a)  6  ;Co.  10,  Sir  Ed.  Clere't  case ;  1  Bubtr*  200,  L^uaiae's  case- 

{h)  a  Ves.  61 . 
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words  of  it  were  tq  have  the  like  construction  as  if  it  w^ 
a  proper  will ;  for  otherwise  there  would  be  a  strange 
jconfusion  in  the  construction  of  writings,  if  they  were  to 
have  one  construction  \^here  proper  wills,  and  another 
where  improper :  the  words  therefore  of  such  writings 
are  to  receive  thp  sap^e  liberal  and  beneficial  construction 
as  the  words  in  a  proper  will.  And  he  determined  an 
informal  limitation  to  bp  an  estate-tail,  although  clearly 
it  could  not  have  been  so  construed  had  it  been  contained 
in  a  deed  (p). 

So  in  a  case  in  the  year  1 778,  where,  by  a  will  made 
in  execution  of  a  power,  the  estate  was  given  to  the 
object  of  the  power  and  bis  assigns  for  his  life,  with 
remainder  to  a  trustee  and  his  heirs  during  the  life  of 
the  object,  in  trust  to  preserve  contingent  remainders,  with 
remainder  after  his  decease  to  his  issue  in  general  in  tail} 
with  remainders  over.  Sir  Thomas  Sewell  decreed  that 
the  appointee  took  an  estate-tail  (d).  We  shall  again 
have  occasion  to  touch  upon  this  doctrine  in  considering 
the  cases  upon  excessive  executions  (e). 

And  here  we  may  notice  a  point  in  the  case  of  Clinton 
V.  Seymour  (r),  which  arose  upon  a  deed.  The  Duke 
of  Newcastle,  and  his  son,  the  Earl  of  Lincoln,  having 
a  joint  power  of  charging  a  sum  on  an  estate,  directed 
16,000/.  part  of  it,  to  be  raised  and  paid  to  them, 
their  executors,  administrators,  or  assigns;  and  by  a 
deed  of  even  date  it  was  agreed,  that  if  the  Earl  should 

survive 

(c)    Soathby  v.   Stonehouse^  pendix,  No.  18;    see   Coulscto 

Q  Vef.  610 ;  and  see  Robinson  v.  Coulson,  s  Str.  1125. 

«.  Hardcastle,  a  Bro.  C.  C.  30.  (f)  Seeposty  sect.  8. 

(^)  Phelp  V.  Hay,  MS.  Ap-  (/)  4  Ves.  Jun.  440. 

H  H  4 
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survive  the  Duke^  he  should  apply  the  money  in  pay- 
ment of  the  Duke's  debts,  and  the  residue  should  go  as 
part  of  the  Duke's  personal  estate;  and  if  the  Duke 
survived  it  was  to  go  in  the  same  way,  only  of  course 
he  himself  was  to  make  the  application.  The  Duke  did 
survive;  and  ia  consideration  of  14,900/.  and  natural 
love  and  affection,  assigned  the  16,000/.  to  one  of  his 
younger  children.  It  was  insisted  that  the  Earl  of 
Lincoln's  object  was  defeated,  as  he  intended  the  money 
to  be  applied  only  in  payment  of  the  Duke's  debts,  and 
that  the  son  purchasing  the  1 6,000  /.  was  bound  to  see 
to  the  application  of  the  purchase-money.  But  as  to  the 
14,900/.  Lord  Alvanley  considered  the  son  a  purchaser 
for  a  valuable  consideration,  and  not  bound  to  see  to 
the  application  of  the  money.  The  question,  he  said, 
then  remained  as  to  the  sum  of  1 , 1 00  /.  whether  that  was 
not  appointed  in  breach  of  some  trust  in  the  Duke.  It 
was  a  very  extraordinary  transaction,  and  all  these 
strange  words,  he  was  afraid,  were  only  a  circuitous 
way  of  saying  it  was  for  the  Duke  himself.  However, 
he  thought  that  the  executors  of  the  Duke  were  the  only 
persons  who  could  call  for  an  application  of  that  sum, 
on  the  supposed  undertaking  of  the  Duke  not  to  give  it 
gratuitously,  but  to  apply  it  to  the  discharge  of  his 
debts;  he  accordingly  retained  the  1,100/.,  with  liberty 
for  the  parties  to  apply  within  twelve  months.  If  no 
application,  to  be  paid  to  the  appointee. 


III.  Thirdly,  We  are  to  consider  what  acts  powers 
in  general  authorize.  It  is  clear  that  a  power  to  make 
partition  of  an  estate  will  not  authorize  a  sale  or  exchange 

of 
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of  it;  but  it  has  frequently  been  a  question  amongst 
conveyancers,  whether  the  usual  power  of  sale  and 
exchange  does  not  authorize  a  partition,  and  several 
partitions  have  been  made  by  force  of  such  powers  under 
the  direction  of  gentlemen  of  eminence.  This  point 
underwent  considerable  discussion  on  the  title  which 
afterwards  led  to  the  case  of  ^bel  v.  Heathcote  {a).  The 
late  Mr.  Fearne  thought  that  the  power  did  authorize  a 
partition,  on  the  ground  that  the  partition  was  in  effect 
an  exchange.  The  power  was  to  make  sak  ofy  or  cowo&f 
in  ej^change,  the  estate  for  the  best  or  such  other  equi- 
valent interest  in  lands  as  the  trustees  should  think  proper, 
and  for  that  purpose  to  revoke  and  limit  new  uses.  The 
case  was  first  heard  before  the  Lords  Commissioners 
Eyre,  Ashurst,  and  Wilson.  They  all  thought  that  the 
power  was  to  receive  a  liberal  construction,  as  its  object 
was  to  meliorate  the  estate.  Eyre  thought,  that  upon 
the  word  selly  the  trustees  should  have  a  power  of 
making  partition,  bedause  it  was  in  effect  to  take  quite 
a  new  estate.  And  Ashurst  and  Wilson  thought,  that 
whatever  power  might  be  derived  from  the  word  sellf  the 
other  words  of  the  power,  corroeyfor  an  equivalent^  were 
sufficient.  They,  however,  ultimately  declined  to  de- 
cide the  question.  Upon  the  cause  coming  on  before 
Lord  Rosslyn,  he  determined  that  the  power  was  well 
executed,  and  founded  his  opinion  upon  its  being  in  effect 
an  exchange,  as  the  consequences  and  effects  of  a  par* 
tition  and  exchange^  as  to  the  interests  of  the  parties,  are 
precisely  the  same. 
Nearly  the  same  point  was  again  a^tated  in  the  late 

case 

(a)  4  Bro.  C  C.  S78;  a  Ves.  Jim.  98. 
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ease  of  McQueen  and  Farquh^  (b}.  Ihere^  however, 
the  power  in  terms  only  authorized  a  sak.  Upon  the 
first  hearings  Lord  Eldon  expressed  his  opinion,  that 
even  a  power  to  exchange  would  not  authorize  a  par- 
tition ;  and  in  delivering  judgment  he  expressed  the  same 
opinion  more  strongly,  and  said  he  should  rather  have 
been  inclined  to  decide  Abd  and  Heathcote  upon  the 
words,  '^  such  other  equivalent  interest  in  lands,"  &c. 
But  without  infringing  upon  that  case,  he  detennnied 
that  a  power  of  sale  simply  does  not  authorize  a  partition, 
whatever  a  power  of  exchange  may  do. 

Until  the  question  shall  receive  a  further  decision,  it 
can  scarcely  be  considered  clear  that  a  power  to  ex^ 
change  will  authorize  a  partition.  It  is  at  least  very 
doubtful  upon  what  ground  Abel  and  Heathcote  was 
decided,  whether  upon  the  power  of  sale,  or  upon  the 
power  of  exchange,  and  the  principle  of  Lord  Eldon's 
decision  is  in  complete  opposition  to  that  of  the  Judges 
in  Abel  v.  Heathcote.  They  contended  that  the  power 
was  for  the  melioration  of  the  estate,  and  was  therefore 
to  receive  a  liberal  construction.  L>ord  Eldon  insists 
that  the  terms  and  limitations  of  a  power  must  be  ob- 
served according  to  the  contract,  or  the  new  use  will  not 
arise.  And  it  may  be  observed,  that  if  Abel  and  Heath- 
cote cannot  be  defi^dad  on  the  broad  general  ground  of 
a  partition  being  authorized  by  a  power  of  exchange,  it 
certainly  cannot  be  supported  by  the  words,  ^^  such  other 
equivalent  interest  '*  in  lands,  &c.  F(^  the  power  did 
not  authorize  an  exchange,  or  a  disposition  for  any  other 

equivalent 

(5)  11  Ves.  Jun.  467;  and  see  Attorney  General  v.  HamiltoD, 
iMadd.si4. 


OF   TOVTMM   IS   GElTfiRAL.  475 

equivalent  interest  in  lands,  but  simply  an  exchange  of 
the  settled  estate  for  an  equivalent  interest  in  other  lands. 
These,  or  words  to  the  like  effect,  must  of  necessity  be 
expressed  or  implied  in  erery  power  of  exchange,  and 
cannot,  by  any  license,  be  cut  oat  and  read  as  autho- 
ming  a  distinct,  independent  act. 

But,  as  Lord  Rosslyn  has  observed,  this  objection 
may  be  obviated  where  there  is  a  power  of  sale.  The 
undivided  part  of  the  estate  may  be  sold ;  the  trustees 
may  receive  the  money,  and  then  lay  it  out  in  the  pur- 
chase of  the  divided  part  (c) ;  and  although  the  sale  is 
merely  fictitious  in  order  to  effect  the  partition,  yet  it 
should  seem  that  the  transaction  cannot  be  impeached. 
The  same  observation  applies  to  an  exchange  under  a 
power  of  sale.  The  estate  may  be  sold  to  the  owner 
of  the  estate  intended  to  be  taken  in  exchange,  and 
then  the  money  may  be  laid  out  in  the  purchase  of  this 
last  estate. 

It  was  formerly  a  very  considerable  question,  whether 
a  tenant  for  life,  with  a  power  of  sale  and  exchange  in 
himself,  or  to  the  execution  of  which  his  consent  was 
required,  could  buy  the  estate  himself,  or  take  it  in 
exchange  for  an  estate  of  his  own.  As  to  an  exchange, 
it  was  insisted  that  the  power  meant  an  act  that  bore  as 
near  a  resemblance  to  a  strict  legal  exchange  as  possible ; 
and  that  therefore  there  must  be  two  diflerent  persons  to 
reciprocally  exchange,  which  there  could  not  be  where 
the  tenant  for  life  had  the  power  himself.  And  in  re- 
gard to  the  genera!  question,  it  was  doubted  whether  at 
least  equity  would  not  relieve  against  the  execution  of 
the  power.     Lord  Eldon,  although  fully  aware  of  the 

danger 

{e)  See  i  Yes.  Jan.  toi ;  4  Bre.  C.  €•  ^85. 
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danger  attending  a  purchase  of  the  inheritance  by  a 
tenanbfor  life,  seems  to  think  that  it  cannot  be  impeached 
on  general  principles  (d).  A  few  years  ago,  howeveri 
the  doubt  was  stated  as  a  ground  for  requiring  the  aid 
of  Parliament,  in  a  petition  for  an  act  to  enable  an  ex- 
change of  settled  estates  with  the  tenant  for  life,  which 
it  was  conceived  could  not  be  done  under  a  power  of  sale 
and  exchange  in  the  settlement  The  Chief  fiaron,  and 
Mr.  Baron  Hotham,  to  whom  the  bill  was  referred^ 
reported,  and  submitted  it  as  their  opinion,  that  the 
doubt  which  was  the  cause  of  petitioning  for  the  bill  was 
not  well  founded ;  and  therefore  that  the  bill  was  un- 
necessary, and  that  the  passing  of  such  a  bill  migjht  cause 
a  great  prejudice  to  numerous  titles  under  executions  of 
powers  of  sale  and  exchange  of  a  similar  kind ;  and  the 
House  of  Lords  accordingly  rejected  the  biU ;  in  conse- 
quence of  which  many  estates  of  great  value  have  since 
been  purchased,  and  taken  in  exchange  by  tenants  for  life, 
under  the  usual  powers  of  sale  and  exchange.  But  the 
point  has  again  been  agitated  in  practice,  and  a  title  so 
circmnstanced  can  scarcely  be  considered  as  marketable, 
although  there  appears  to  be  no  reason  to  apprehend  that 
a  sale  or  exchange  to  or  with  the  tenant  for  life  will  be 
deemed  not  within  the  power. 

Where  a  power  of  sale  is  given,  the  object  certainly 
is  not  to  turn  the  land  into  money  so  as  to  increase  the 
income  of  the  tenant  for  life  at  the  expense  of  the  persons 
entitled  to  the  inheritance,  although  every  well-drawn 
settlement  contains  a  clause  expressing,  that  until  a 
convenient  purchase  can  be  found,  the  trustees  shall  lay 
out  the  money  in  the  fimds  at  interest     Lord  Eldon, 

addressing 

{d)  See  9  Yes.  Jun.  5a ;  and  1 1  Vet.  Jun.  480;  but  see  ib.  ^^6y  477* 
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addressing  himself  to  the  usual  words  in  powers  of  sale, 
that  the  trustees  may  sell  for  such  price  as  shall  appear 
to  them  to  be  reasonable^  observes,  that  that  expression 
must  be  construed^  at  least  in  a  question '  between  the 
trustees  and  the  cestuis  que  trusty  after  they  have  with 
due  diligence  examined.  The  object  of  the  sale  must  be 
to  invest  the  money  in  the  purchase  of  another  estate  to 
be  settled  to  the  same  uses ;  and  they  are  not  to  be  satis- 
^fied  with  probability  vpon  that;  but  it  ought  to  be  with 
reference  to  an  object  at  that  time  supposed  practicable, 
or  at  least  the  Court  would  expect  some  strong  purpose 
of  family  prudence  justifying  the  conversion,  if  it  is  likely 
to  continue  money  (e)  (I). 

The  conclusion  of  the  sentence  shows  that  Lord 
Eldon  is  not  to  be  understood  to  mean  that  the  estate 
cannot,  under  any  circumstances,  be  sold,  unless  the 
trustees  have  another  estate  in  direct  view.  In  the  case 
before  him  there  was  not  the  usual  direction,  that,  until 
a  convenient  purchase  can  be  found  the  money  shall  be 
laid  out  at  interest.  That  direction,  where  it  is  inserted, 
directly  negatives  such  a  construction  of  the  power,  and 

many 

(e)  10  Ves.  Jan.  309. 


(I)  In  Lord  Mahon  v.  Earl  Stanhope,  9th  March,  1809,  MS. 
Sir  Wm.  Grant,  said,  that  the  trustee  must  ha^e  a  reasonable 
prospect  of  bemg  able  to  lay  out  that  price  in  the  purchase  of  an 
estate,  which,  from  some  circumstance  or  other,  is.  more  eligible 
than  the  estate  proposed  to  be  sold,  for  else  it  would  be  a  mere  con- 
version of  land  into  money.  This  he  said  was  very  clearly  laid  down 
by  the  present  Lord  Chancellor,  in  the  case  of  Mortlock  v.  Buller, 
where  the  power  was  exactly  of  the  same  kind  as  that  contained  in 
the  settlement  before  him ;  and  he  then  quoted  the  passage  which  jb 
inserted  in  the  text. 
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BMuny  proper  reason  fieqpiratly  oocar  to  iMiiice  fsnslees 
%o  sell  the  estate,  althoogk  tiiey  hBcve  sot  «&  imDedkle 
piospect  of  purchasing  aaotber,  as  an  advaotagooas 
offer,  &c.  And  c^lsimly  where  a  soand  diaoretion  has 
heea  exercised,  eqoity  could  mot  affi^ct  the  trustees  las  for 
a  breach  of  trust. 

in  one  case,  under  m,  power  of  sale,  die  parties  said 
Ae  estate  for  a  feift-HJiar^  out  of  the  same  estate,  iiiiich 
was  to  be  incveased  in  value  >by  building  on  it.  13ac 
Master  repented  against  the  title,  and  the  seller  ac- 
quiesced in  the  report  (f). 

But  to  retuTDi — A  power  40  sell  and  :sai8e  a  sum  lof 
money  implies,  it  seems,  a  power  to  mortgage,  wduch  lis 
a  conditional  sale  (^) ;  and  a  power  generally  ^^  to  raise 
a  sum  "out  of  an  estate,  enables  a  sale  of  <it(ft).  £nt 
-Where  a  power  is  given  to  raise  money  by  sale  or  mort- 
gage, if  the  parties  intend  that  a  sale  may  be  ^made  after 
a  mortgage  in  order  to  pay  it  off,  the  intention  should  be 
clearly  expressed,  as  it  is  doubtful  whether,  if  a  mort- 
gage be  first  made,  the  power  is  not  wholly  exhausted, 
so  that  a  sale  cannot  afterwards  be  made  tto  «exonerate 
the  estate ;  and  it  is  clear,  that  in  a  case  of  this  kind  the 
mortgagee  cannot  requnre.a  sale,  even  if  the  power  au- 
thorize a  sale,  for  he  is  no  object  of  the  powers  further 
than  as  that  power  enabled  the  donee  to  .make  Jiim  a 
«ood  mortgage.  When  he  has  that,  he  is  in  the  ordinaiy 
situation  of  a. mortgagee.     He  has  all  cthe  iremedtfiSyJosit 

only  the  Temedie%  ofti  mortgagee  (i). 

Where 

(/)  Keadt).  ShaWiCh.iSqy,  (»)  Palk  v.  Clinton,  19  Ve«. 

Appendix,  No.  2i.  Jiin.  48 ;  but  as  to  the  principal 

(^)MIllsv.  Bank8y3FlWins.g.  question,  see  Omerod  0.  Hard- 

(A)  Wareham  v.   Brown,    2  man,  5  Yes,  Jun.  732. 

Vcm.  153. 
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Where  a  power  of  charging  is  giving  by  an  inatrumetit 
tn  ^vhich  different  funds  are  comprised,  and  the  power 
is  not  expressly  confined  to  one  fund  in  particular,  the 
qaestian,  whedser  the  power  ^embraces  both  funds^  or 
only  one  of  them,  must  of  course  depend  upon  the  con- 
Bb'uction  of  the  whole  instrumoit,  and  it  is  obvioitsly  im- 
possible to  lay  down  «ny  general  nde  on  the  subject  (/). 

If  a  fund,  consistfDg  pardly  of  md  ^tate  and  ipartly  of 
pers€inal'6stiiite,  be  authorized  to  be  appointed  amongst 
^evetA  objects,  so  that  each  must  have  a  shanre,  yet  it  is 
%(ot  'necessairy  to  give  a  part  of  ^each  fund  to  each  object; 
but  tf  th^ire  al^  two,  for  instance,  all  the  realty  may  be 
giveh  to  one,  and  all  the  tpersonaky  to  the  other  {m). 

A  pow^r  to  charge  land  with  atpvi^icular  sum  enables 
a  chetrg^  of  that  sum,  and  the  interest  besides,  for  the 
4nt<?i>tion  is  %o  charge  the  estate  ivith  <the  money,  and 
that  6f  course  t!anlies  Interest ;  and  no  «OQe  would  lend 
such  sum  on  such  security  Jf  the  law  were  Otherwise  (n). 

But  where  a  man,  having  a  power  to  (charge  an  estate 

wifti  2,000/.  after  the  death  of  his  mfe^  igave  (i^oo/.  to 

Ws  wife,  payable  with  \nMBte&ifrom  three  mimths  after 

his  deaths  Ldrd  Hardwicke  held,  that  the  gift  of  tluB 

'ijOoo/.  was  an  Execution  of  the  powar^  although  there 

was  a  mistake  ais  to  the  time  it  would  be  raised.     Then 

it  was  insisted,  that  as  the  widow  had  i,ooo*/.  left  her, 

with  interest  [and  the  principal  could  not  be  paid  at  the 

time 

{I)    See  Doe   v.  Milbome,  2P.W1ni.59i;  Boycoto.Cottoo, 

s  Tenn  Rep.721.  1  Atk.  SS^^^    Hall    v.   Carter, 

(m)  Morgan    v.    Surman,   1  s  Atk.  358;  and  see  Lewis  v. 

Taunt.  389.  Freke,  2  Ves.  Jun.  507 ;  Sitwell 

(n)  Lord  Kilmurry  v.  Geery,  v.  Barnard,  6  Ves.  Jun.  520 ; 

fl  Salk.  538 ;  ETolyn  v.  Evelyn,  Roe  v.  Pogson,  2  Madd.  457. 
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time  intended],  the  interest  should  be  made  good  till  it 
amounted  to  2,000  /.  which  he  had  power  to  raise.  But 
Lord  Hardwicke  determined  that  the  interest  should  not 
be  made  good  out  of  the  power,  for  that  was  to  charge 
the  estate  with  a  principal  sum  of  2,000  /.  (p). 

In  the  case  of  Westby  v.  Kiernan  (p),  a  man  having 
a  pdwer  to  charge  estates  with  a  sum  of  10,000  /.  exe- 
cuted his  power  by  deed,  and  directed  the  trustees,  to 
whom  he  appointed  the  money,  to  lay  it  out  at  interest, 
and  pay  ^^  the  interest,  dividends,  and  proceeds,"  to  such 
persons  as  he  had  or  should  appoint  by  will,  and  for 
want  of  appointment,  to  pay  the  same  interest,  &c.  to 
his  sister  for  life,  and  after  her  death,  to  pay  the  1 0,000/. 
and  the  interest  thereof,  to  her  children.  By  his  will, 
made  after  the  deed,  he  disposed  of  the  principal,  and 
took  notice  that  such  was  his  intention  at  the  time  of 
executing  the  deed.  Lord  Bathurst  held  clearly  that  the 
power  over  the  principal  was  reserved. 

A  power  to  trustees  of  a  public  turnpike-act,  which 
authorized  them  to  mortgage  the  tolls,  but  declared  that 
there  should  be  no  priority  amongst  the  creditors,  does 
not  authorize  a  mortgage  of  the  toll-houses  or  the  turn- 
pike gates,  because  if  any  creditor  had  a  power  to  enter 
and  take  possession  of  the  toll-gates,  he  would  gain  a 
priority  which  the  act  has  denied  (g). 

(0)  Probertr.  Cliffi>rd,  1  Atk.        (p)  Ambl.  697. 
440;  and  see  Mamell  «•  Blake,        (jj)  Fairdtle  «•  Gilbert,  9  Tenn« 
4  Dow,  248.  Rep.  i6g. 
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SECTION    III. 


WHERE    AN    EXCLUSIVE    APPOINTMENT    IS 

AUTHORIZED. 

Where  it  is  intended  to  give  a  power  of  appointing 
a  fund  to  several  objects,  or  to  any  of  them  exclusively, 
the  power  should  run  thus  :  "  To  all  and  every,"  or  such 
one  or  more  exclusively  of  the  other  or  others  of  the 
objects,  as  the  donee  shall  appoint ;  and  in  the  common 
case  of  a  power  to  appoint  to  children  of  the  marriage, 
or  their  issue,  it  may  run  thus,  (providing  for  every  event,) 
"  to  all  and  every,  or  such  one  or  more  exclusively  of  the 
other  or  others  of  the  children,  or,  "  to  all  and  every,  or 
such  one  or  more  exclusively  of  the  other  or  others  of 
the  issue  of  the  children,"  or  both ;  "  to  all  and  every,  or 
such  one  or  more  exclusively  of  the  other  or  others  of 
the  children ;"  and  "  to  all  and  every,  or  such  one  or  more 
exclusively  of  the  other  or  others  of  the  issue,'*  as  the 
donee  shall  appoint. 

But  we  are  now  to  inquire  in  what  cases  an  exclusive 
appointment  is  authorized,  although  these  precise  tech- 
nical words  are  not  used ;  and  firs^  as  to  the  cases  where 
an  exclusive  appointment  is  not  authorized. 

I.  Under  a  power  to  appoint  "  to  all  and  every  the 
child  and  children  "  (a),  or  "  unto  and  among  several 

objects," 

(a)  Pocklington  v,  Bayne,  1  Bro.  C.  C.  450. 

I  I 
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objects,'*  every  one  must  have  a  share  (b).  So  even  a 
power  of  disposal,  "  unto  and  amongst  stick  children 
begotten  between  us,  and  in  such  proportion,"  as  the 
wife  shall  appoint,  compels  a  distribution  amongst  all  the 
children;  no  child  can  be  excluded  (c).  And  in  a  late 
case  (d)f  Lord  Alvanley  held,  that  a  power  to  appoint 
"  amongst  the  children  as  the  donee  shall  think  proper, 
did  not  authorize  an  exclusive  appointment.  He  treated 
the  word  "  amongst,"  as  equivalent  to  "  all  and  every," 
which  words  are  mandatory,  that  each  shall  have  a 
share  (e).  And  in  an  early  case  (/),  upon  a  gift  to  the 
wife  '^  upon  trust  and  confidence  that  she  would  not 
dispose  thereof  but  for  the  benefit  of  her  children,"  it 
was  determined  that  no  child  could  be  excluded.     But, 

ri.  On  the  other  hand,  powers  to  appoint  "  to  such 
of  my  children  as  my  wife  shall  think  fit  (g^),"  "  to  one 
or  more  of  my  children  as  my  wife  shall  think  fit  (A)," 
**  to  be  at  my  wife's  disposal,  provided  it  be  to  any 
of  my  children  (i),"  "  amongst  all  or  such  of  my  chil- 
dren (A),"  "  to  and  amongst  such  of  my  relations,  in 

such 

(&)  Malim  v.  Keighley,  2  Ves.  (g)  Liefe  v.  Saldngstone,  1 

Jun.  533 ;    and  see  Maddison  Mod.  189;  and  see  5  Vet.  Jun. 

v.  Andrew,  1  Ves.  57 ;  Baker  857 ;  Austin  v.  Austin,  For.  74, 

V.  Barrett,  2  Freem.  199,  cited.  cited. 

(c)  Alexander  v.  Alexander,  (A)  Thomas  v.  Thomas,  a  Vem. 

aVes.  64x>.  513. 

{d)  Kemp  v.  Kemp,  5  Ves.  (t)  Tomlinson  v.  Dighton,  1  P. 

Jun.  849.  Wms.  149. 

(e)  Menzey  ».  Walker,  For.  72.  (k)  Macey  v.  Shurmer,  1  Atk. 

(y)  Gibson  v.  Kinven,  1  Vcrn.  389. 
66. 
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sttch  parts,  shares,  and  proportions  (/)/'  (I)  have  been 
held  to  enable  the  donees  to  appoint  exclusively  to  any 
of  the  objects.  So  where  the  power  was  to  appoint 
unto  and  amongst  all  such  child  or  children  of  Ay  in 
such  parts,  shares,  and  proportions,  &c.  as  jB  should 
choose,  it  was  holden  to  authorize  an  exclusive  ap- 
pointment, although  it  was  insisted  that  upon  the  word  all 
none  could  be  excluded ;  but  the  Chancellor  said,  that  the 
fault  of  the  plaintiff's  argument  was,  that  they  stopped  at 
the  word  ^^  a//."  They  must,  he  added,  go  on  and  finish 
$he  sentence,  and  then  it  was,  "  all  such  child  or  chil ; 
dren  as  he  shall  appoint''  (m).  And  this  construction  had 
previously  been  established  by  a  case  more  difficult  to 
manage:  Under  a  marriage  settlement,  a  real  estate 
was  settled  to  the  use  of  such  child  and  children,  and  for 
sudi  estate  and  estates,  and  purposes,  as  the  husband 
should  appoint,  and  in  default  of  appointment  the  estate 
was  limited  to  the  use  of  all  and  every  the  child  and 
children  of  the  marriage  in  fee :  The  father  made  an 
exclusive  appointment.  Against  the  power  it  was 
forcibly  argued,  by  Lord  EUenborough,  then  at  the 
.bar,  that  the  grammatical  sense  and  construction 
of  the  words  plainly  imported,  that  the  appointment 

must 

{t)  Spring  V,  Biles,    1   Term         (m)  WoUen  v,  Taaner,  5  Ves. 
Rep.  435,  n.  Jun.  218. 


(I)  In  determining  this  case,  the  Court  appears  to  have  placed 
#ome  stress  on  the  power  being  for  the  benefit  of  relations.  It  seems, 
however,  that  the  case  must  have  received  the  same  coifstruction 
had  the  power  been  to  appoint  to  children.  This  has  been  since 
decided,  Doe  0.  Alchm,  2  Barn.&  Aid.  122. 

r  T   2 


484  OV    EXCLUSIVE    APPOINTMENTS. 

must  be  among  the  children,  to  such  child,  if  only  one, 
and  to  such  children,  if-  more  than  one,  that  ^'  and " 
could  not  be  satisfied  without  giving  a  share  to  each ; 
that  the  words  such  child,  and  such  estate,  were  only 
added  to  show,  that  even  if  there  were  only  one  child, 
the  father  had  a  discretion  as  to  the  estate  to  be  given  to 
him ;  and  that  the  words  ^^  in  default  of  appointment,  to 
all  and  every  the  child  and  children,"  must  mean  the 
same  as  '^  child  and  children  "  in  the  former  part,  and 
they  showed  that  the  power  must  be  executed  in  favour 
of  every  one  of  the  children.     But  the  Court  construed 
the  power  to  be  exclusive,  and  read  "  or  '*  for  "  and." 
Ashurst,  J.  considered  the  case  stronger,  as  the  subject 
was  realty  and  not  personalty ;  and  that,  if  it  had  been 
intended  that  all  should  have  derived  some  benefit,  they 
would  have  said,   "  among  them,"  and  they  would  not 
have  used  the  word  "  child  "  in  the  singular  number, 
which  could  only  have  been  added  for  the  purpose  of 
giving  a  power  to  appoint  to  one  only ;  and  BuUer,  J. 
thought  the  case  of  Spring  v.  Biles  stronger  than  the 
present.     There  the  power  was  "  to  and  among  such  of 
my  relations,  &c.   in  such  parts,  shares,  and  propor- 
tions,^' &c.  which  imported  that  a  division  was  intended. 
But  in  the  present  case,  the  words  "  parts,  shares,  and 
proportions,"  were  not  used  (I)  (w). 

In 

.  (n)  Swift  V.  Gregson,  1  Tenn  R^ep.  432 ;  and  see  Kenworthy 
V,  Bate,  6  Ves.  Jun.  793. 


(1)  These  words,  however,  can  scarcely  be  considered  as  im« 
portant  in  any  case,  with  reference  to  the  question  under  discussion. 
They  are  inserted  to  meet  the  case  of  an  appointment  to  two  or 
more. 
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In  many  cases  an  exclusive  appointment  may  be  au- 
thorized by  the  apparent  intention  of  the  donor,  although 
no  words  of  exclusion  are  expressly  used. 

Thus  in  the  case  of  Bevil  v.  Rich  (o),  the  testator 
gave  all  the  rest  of  his  estate  to  A  J5,  "  on  trust,  to  give 
my  children  and  grandchildren  according  to  their  de- 
merits'' A  B  gave  the  estate  to  one,  omitting  the  rest. 
Lord  Nottingham  refused  to  set  aside  the  appointment, 
as  the  children  were  to  come  in  by  the  act  of  the  devisee, 
and  he  was  to  give  or  distribute  according  to  their  de- 
merits ;  therefore  he  was  judge. 

So  in  the  case  of  Burrell  and  Burrell  (p),  where  the 
property  was  given  by  will  to  the  testator's  wife,  "  to 
the  end  she  might  give  his  children  such  fortunes  as  she 
should  think  proper,  or  they  best  deserve,  to  whom  he 
charged  his  sons  and  daughters  to  be  dutiful  and  obe- 
dient, and  loving  and  affectionate  to  each  other."  Lord 
Camden  appears  to  have  determined  that  the  wife  had  a 
power  to  appoint  to  any  of  the  children  exclusively  of 
the  others.  Lord  Alvanley  has  observed,  that  he  would 
not  say  what  his  own  opinion  would  have  been  on  that 
case.  He  was  willing  to  submit  to  that  of  Lord  Camden 
upon  such  a  doubtful  question,  being  perfectly  satisfied, 
that  in  criticising  on  the  words  "  to  and  amongst,"  &c, 
the  Court  goes  against  the  intention  (y). 

Again,  in  a  case  where  a  testator  bequeathed  a  sum 

to  his  executor,  "  to  be  distributed  anumgst  his  poor 

relations,  or  such  other  objects  of  charity  *'  as  the  testator 

should  mention  in  private  instructions  :  no  instructions 

were 

(o)  1  Cha.  Ca.  309.  (q)  See  5  Yes.  Jun.  860;  and 

( p)  Ambl.  660.  see  ib.  363. 
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were  left,  and  it  was  not  necessary  to  decide  the  point; 
but  Lord  Redesdale  said,  that  the  testator's  design  was 
to  give  to  them  as  objects  of  charity,  and  not  merely  as 
relations ;  and  he  expressed  his  opinion  that  the  execu- 
tors had  a  discretionary  power  of  distribution,  and  need 
not  include  all  the  testator's  poor  relations  (r). 

The  word  "  such  "  standing  unexplained,  authorizes, 
as  we  have .  seen,  an  exclusive  appointment ;  but  that 
word  is  not  unfrequently  governed  by  a  preceding  clause, 
so  as  to  mean  a  particular  class  or  description  of  issue, 
all  of  whom  must  be  provided  for.  And  as  a  power  to 
appoint  exclusively  may  be  collected  by  implication, 
where  an  authority  in  express  words  is  wanting,  accord- 
ing to  the  cases  just  dismissed,  so  an  express  power  in 
terms  to  appoint  exclusively  may  be  construed  to  be 
merely  a  power  of  distribution,  in  order  to  effectuate 
the  clear  intention  of  the  parties.  Both  these  points 
were  determined  by  Lord  Hardwicke  in  the  case  of 
Burleigh  v.  Pearson  (s). 

Burleigh,  previous  to  his  marriage,  by  a  deed  of  trust 
declared  the  uses  of  a  copyhold  estate  belonging  to  his 
wife ;  reciting,  that  to  make  a  provision  for  the  main- 
tenance and  preferment  of  such  younger  children  which 
they  should  leave  unmarried^  and  unadvanced,  or  other- 
wise provided  for  at  their  deaths ;  and  for  raising  such 
sum  as  they  should  think  requisite  for  the  fortunes 
and  preferments  of  such  younger  children,  the  trustees 
should  raise  1,000  /.  to  pay  the  same  to  such  younger 
children^  in  such  manner  and  proportion  as  they  should 
appoint  by  writing ;  and  in  default  of  appointment  by 

both, 

(r)  Mahon  v.  Savage,  1  Sch.  (s)  1  Ves.  281 ;  and  aee  Alex- 
and  Lef.  111.  ander  v.  Alexander,  2  Ves.  640. 
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both,  then  to  the  said  younger  children,  or  some  of  iJiem^ 
as  the  survivor  should  appoint  by  writing  or  will;  in 
default  of  appointment,  equally  to  be  divided  among 
them.  The  question  was,  whether  an  exclusive  ap- 
pointment was  authorized.  Lord  Hardwicke  said,  that 
the  deed  by  which  this  trust  was  created  was  certainly 
very  inaccurately  penned,  but  a  reasonable  construction 
must  be  made,  and  that  from  the  intent  of  the  parties, 
fiilly  declared  in  the  beginning  of  the  dee^,  which  was 
the  leading  clause ;  and  therefore  other  doubtful  words,  if 
any,  ought  to  be  controlled  and  construed  by  that  plain 
declaration  of  the  intent,  which  was  to  make  a  provision 
for  those  younger  children  who  should  be  left  unmar- 
ried, &c.  to  which  description  the  word  suGh  was  plainly 
relative.  '^  And^^^  after  unmarried,  must  be  construed 
^^  or ;"  and  the  negative  must  run  through  the  whole, 
otherwise  it  was  absurd ;  for  they  certainly  meant  unr 
prc^ddedfor ;  and  then  a  child,  though  married,  if  not 
advanced  or  otherwise  provided  for,  would  be  the  object 
of  the  power  :  and  in  this  sense  it  was  used  in  the  will. 
Then,  stich^  he  added,  referred  to  the  description  before 
the  governing  clause  through  the  whole,  and  did  not 
mean  a  general  power  to  appoint  to  one  or  two,  for  all 
must  have  some.  The  contrary  construction  would 
overturn  the  intent ;  impowering  to  give  the  whole  to  a 
child  even  provided  fox,  and  to  leave  the  rest  unprovided. 
But  the  most  doubtful  part  was  from  the  words  or  some: 
but  it  would  be  strange  to. construe  this  deed  so  as  to 
leave  greater  power  to  disinherit  in  the  survivor  than  was 
given  jointly,  especially  if  the  husband  survived,  as  hap- 
pened, when  it  was  the  wife's  estate.  The  addition  of 
somCy  must  mean  some  of  those  under  the  qualifications 

114  before 
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before  described,  in  the  same  manner  as  such.  Another 
inaccuracy  occurred  afterwards  in  case  of  no  appoint- 
ment ;  for  it  must  not  be  construed  to  be  divided  among 
all,  as  well  provided  for  as  not,  but  meant  the  said 
younger  children,  viz.  unprovided.  And  he  accordingly 
set  aside  the  execution  of  the  power  because  some  of 
the  objects  were  excluded. 

In  the  cases  hitherto  considered,  it  is  clear  that  the 
party  may  appoint  to  all  the  objects  of  the  power ;  and 
the  doubt  is,  whether  he  can  exclude  any,  but  a  power 
may  authorize  an  appointment  to  one  of  many  objects, 
and  not  an  appointment  to  all :  thus  in  a  case  where  the 
estate  was  given  by  will,  **  to  one  of  the  sons  of  ^,  as  B 
shall  direct,"  Lord  Alvanl^  said,  that  if  he  had  made 
a  disposition  to  all,  it  would  have  been  void.  He  was 
obliged  to  select  one.  He  had  power,  if  he  thought  fit, 
'  to  give  it  to  any  one  son,  and  if  he  had  gone  beyond 
that,  it  would  not  have  been  wdl  executed  (/). 

(t)  Brown   y.  Higgs,  4  Ves.  Jun.  708,  see  page  717. 


SECTION  IV. 

WHAT    IS    DEEMED    AN    ILLUSORY    APPOINTMENT. 

Having  once  ascertained  that  none  of  the  objects  of 
any  given  power  can  be  excluded  from  participating  in 
the  fund,  the  question  at  once  arises.  What  share  must 
each  have  ?  At  law,  it  is  clear  that  any  share,  however 
nominal  or  illusory,  will  satisfy  the  terms  of  the  power. 

The 
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The  gift  of  a  ring  (a),  or  a  shilling  (A),  will  be  a  good 
legal  execution  of  the  "power,  although  the  fund  be 
100,000/.  (c);  whereas,  in  equity,  five  shillings  (rf),  ten 
guineas  (e),  or  any  other  sum,  merely  illusory,  with  re- 
ference to  the  amount  of  the  fund,  and  the  number  of 
the  objects  amongst  whom  it  is  to  be  distributed,  will  be 
void.  But  all  the  interests  given  to  the  child,  contingent 
as  well  as  vested,  must  be  taken  into  consideration  (J^. 
We  have  already  had  occasion  to  consider  how  far  this 
distinction  between  the  legal  and  equitable  execution  of 
such  a  power  can  be  defended  upon  principle  (^). 

This  equity  was  enforced  at  a  very  early  period,  and 
was  frequently  administered  (K) ;  nor  has  it  been  less 
the  subject  of  discussion  in  modern  times  (i).  It  ex- 
tends as  well  to  real  as  to  personal  estate  [k) ;  and  the 
only  difficulty  is  to  ascertain  what  proportion  shall  in 
every  particular  case  be  deemed  illusory.  In  Wilson 
and  Piggot,  the  proportion  ^ven  to  one  of  four  chil- 
dren 

{a)  See  1  Vern.  67.  a  Cha.  Ca.  238 ;  and  see  9  Vee. 

(i)  1  Term.  Rep.  438^  n.  and  Jun.  395.  In  Civil  v.  Rich,  1  Cha. 

see  4  Ves.  Jun.  785 ;  16  Ves.  Jun.  Ca.  310 ;  Lord  Nottmgham  re- 

26.  ferred  to  this  case,  as  expressly 

(c)    Morgan    v.    Sunnan,    1  confined  to  ike  mdovahood  qf  the 

Taunt.  389.  xuife ;  Astry  v.  Astry,  Prec.  Cha. 

-    {d)  Gibson  v.  Kinven,  1  Vern.  ^sfj.    As  to  Sweetnam  v.  WooU 

QG.  aston,  cited  1  Vern,  356,   see 

^   (e)Vanderzee  v,  Aclom,  4  Ves.  5  Ves.  Jun.  858. 
Jun.  771.  (t)  See    Menzej  v.  Walker, 

(/)  Bax  V.  Whitbread,    16  For.  73 ;  but  note,   there  one 

Vesi  Jun.  1 5.  child  was  totally  excluded ;  Mad- 

(^)  Fttfefffpra,  ch.  7.sect.  3.  dison   v.  Andrew,    1  Ves.  57; 

(A)  See  Wall  v.  Thurbomei  Coleman  v.  Seymour,  ib*  311  • 
I  Vern.  335,  414 ;  Cragrave  v.         {h)   Pocklington    t».    Bayne, 
Perrost,  cited,  ibid,   355 ;    see     1  Bro.  C.  C.  450. 
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dren  amounted  only  to  one  sixteenth  of  the  whole  fund, 
and  Lord  Alvanley  held  it  to  be  good  (/),  althou^  it 
was  one  fourth  less  than  an  equal  proportion.  In  Alex- 
ander V.  Alexander  (m\  the  proportion  given  was  only 
a  sixtieth  part  of  the  fund  to  one  of  five  children^  and 
the  point  was  not  raised.  In  Kemp  v.  Kemp  (n),  Lord 
Alvanley  repeated  the  desire,  which  he  had  often  ex- 
pressed, to  get  out  of  the  rule  altogether,  and  lamented 
that  equity  had  not  followed  the  rule  of  law ;  but  he 
was  compelled,  against  his  inclination,  to  hold  the  ap- 
pointment in  that  case  illusory.  The  fund  amounted  to 
nearly  1,900/.  There  were  three  objects  :  to  one  50/. 
was  given ;  to  another  10/.  and  the  residue  to  the  pther. 
The  first,  therefore,  had  only  a  thirty-eighth  share,  and 
the  second  only  a  one  hundred  and  ninetieth  share,  of 
the  entire  fund,  when,  upon  an  equal  division,  each 
would  have  been  entitled  a  third.  Lord  Alvanley,  in 
delivering  judgment,  said,  that  he  should  hardly  have 
conceived  that  50/.  could  be  considered  a  substantial 
part;  but  that  the  sum  of  10/.  was  evidently  meant  to  be 
no  gift,  the  party  merely  supposing  himself  to  be  under 
the  necessity  of  giving  something  to  each. 

Thus  the  doctrine  stood  till  the  late  case  of  Butcher 
V.  Butcher  (0),  in  which  the  Master  of  the  Rolls,  after 
delivering  a  luminous  and  argumentative  judgment,  held, 
that  89  no  case  had  been  found  in  which  a  sum  of  the 

amount 

(f)  %  Ves.  Jiin.  35t .    In  Van-         (m)  a  Ves,  640 ;  but  see  9  Ves- 
deniee  v.  Adom,  4  Vet.  Jun.     Jun.  392,  where  it  is  stated  from 
771,  the  amount  of  the  fund  Is     the  register's  book  that  the  diild 
not  stated ;  and  see  Spencer  «?•     did  not  daim  more. 
Spencer,  5  Ves.  Jun.  360.  {n)  5  Ves.  Jun.  849. 

(0)  9  Ves.  Jun.  38a. 
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amount  in  the  case  before  him  had  been  declared  illusory, 
there  was  no  ground  upon  which  he  thought  himself 
justified  in  determining  that  this  was  an  invalid  appoint- 
ment.    He  summed  up  the  difficulties  attending  this 
branch  of  equitable  jurisdiction  in  a  few  words :  **  To  say, 
under  such  a  power,  an  illusory  share  must  not  be  given, 
or  that  a  substantial  share  must  be  given,  is  rather  to 
raise  a  question  than  establish  a  rule.     What  is  an  il- 
lusory share,  and  what  is  a  substantial  share  ?    Is  it  to 
be  judged  of  upon  a  mere  statement  of  the  sum  given, 
without  reference  to  the  amount  of  the  fortune,  which  is 
the  subject  of  the  power  ?    If  so,  what  is  the  sum  that 
must  be  given  to  exclude  the  interference  of  the  court  ? 
What  is  the  limit  of  amoxmt  at  which  it  ceases  to  be 
illusory,  and  begins  to  be  substantial  ?    If  it  is  to  be 
considered,  with  reference  to  the  amount  of  the  for- 
tune, what  is  the  proportion,  either  of  the  whole,  or  of 
the  share  that  would  belong  to  each  upon  an  equal 
division?*' 

In  the  case  of  Butcher  and  Butcher  there  were  nine 
persons,  and  the  fund  amounted  to  about  1 7,000  /.  To 
some  of  the  children,  200/.  3  per-cents.  only  was  given ; 
so  that  reckoning  the  stock  at  even  70  per  cent,  the 
share  did  not  exceed  a  hundred  and  twenty-second  part 
of  the  fund.  In  the  next  case  which  came  before  the 
Master  of  the  Rolls,  the  fund  was '  2,500  /.  South  Sea 
annuities,  and  there  were  only  two  objects  of  the  power ; 
to  one  1 00  /.  stock  was  given,  and  the  residue  to  the 
other.  The  first  therefore  had  only  a  twenty-fifth  share ; 
and  the  Master  of  the  Rolls,  referring  to  his  former 
decision,  held  the  appointment  not  illusory  {p).  Another 

case 

(p)  Bax  V.  Whitbread,  10  Ves.  Jun.  31. 
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case  arose  shortly  afterwards,  in  which  the  fund  was 
2,500  /.  There  were  five  (I)  objects  of  the  power.  To 
some,  the  donee  of  the  power  gave  only  a  share,  which 
amounted  to  33  /.  6^.  Sd.  each«  when,  upon  an  equal 
division,  they  would  have  been  entitled  to  500/.  each. 
The  Master  of  the  Rolls  said,  that  he  adhered  to  the 
rule  he  laid  down  in  Butcher  v.  Butcher,  that  he  would 
go  as  far  as  he  was  bound  by  authority,  and  no  farther. 
Show  me,  he  added,  a  case  in  which  a  specific  sum,  or 
an  equal  proportion  of  what  would  be  the  share  of  each 
object  of  the  appointment  upon  an  equal  division,  has 
been  held  to  be  illusory,  and  I  will  in  the  same  case 
make  the  same  decision.  And,  after  showing  that  Kemp 
V.  Kemp  was  an  authority  only  as  to  the  1 0  /•  and  did 
not  turn  upon  the  50  /.  he  determined  that  the  appoint- 
ment was  good,  as  the  sum  of  33 1.  6  s.  8  d.  was  not  the 
same  specific  sum,  or  the  same  proportion  of  the  share  of 
each  child,  upon  an  equal  division,  that  had  been  in  any 
former  case  held  to  be  illusory  (q). 

In  the  foregoing  case,  with  reference  to  the  whole 
fund,  the  share  given  was  only  equal  to  about  a  seventy- 
fifth  of  it ;  and  in  another  case,  which  occurred  a  month 
afterwards,  the  disproportion  was  still  greater.  The 
fund  amounted  to  about  7, 1 00  /•  and  therq  were  nine 
objects  of  the  power,  seven  of  whom  had  only  about  71  /. 
a-piece  given  to   them.     The  point  was  given  up  in 

argument ; 

(jj)  Mocatta  v.Lousada,  la  Ves.  Jan.  123. 


■ 

(I)  Although  the  power  extended  to  the  issue  of  the  children, 
yet  it  abo  seems  that  tliey,  the  issue,  were  considered  as  standing 
in  the  place  of  their  parent,  and  there  were  only  five  children ; 
sed  qu. 
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argument ;  and  the  Master  of  the  Rolls  thought  that 
there  was  nothing  in  an  objection  taken  that  there 
might  be  more  children ;  there  was  so  little  probability, 
under  the  circumstances,  that  the  shares  would  ever 
be  reduced  below  the  standard  under  which  he  had 
said  he  should  consider  himself  bound  by  the  autho- 
rities (r). 

The  result  of  the  authorities,  then,  was  rather  a  ne- 
gative than  an  affirmative  rule.  Lord  Alvanley  deter« 
mined,  that  where  a  party  is,  in  default  of  appointment, 
to  take  a  third  share,  a  gift  of  a  hundred  and  ninetieth 
share  to  him  is  illusory ;  and  here  the  Master  of  the 
Rolls  drew  the  line ;  so  that  any  share,  which  squared 
by  this  rule,  would  exceed  that  in  amount,  was  not 
deemed  illusory.  But  upon  an  appeal  to  the  Lord 
Chancellor,  in  Bax  v.  Whitbread,  for  the  express  pur- 
pose of  restoring  the  old  rule,  his  Lordship  thought  that 
the  principle  stated  in  the  late  cases  in  effect  destroyed 
all  the  authorities.  The  sum  of  50  /.  being  given,  he  said, 
in  one  family,  and  by  one  will,  it  is  difficult  to  conceive 
that  the  identity  of  the  sum,  or  the  proportion,  can  afford 
the  ground  of  determination  in  another  family  and  upon 
another  will.  The  motives  also  must  be  furnished  by 
the  same  circumstances,  whether  good  conduct  or  mis- 
conduct ;  a  provision  by  a  parent  or  a  third  person : 
circumstances,  if  the  Court  is  at  liberty  to  regard  them, 
of  utility.  The  result  of  the  authorities,  he  added,  was, 
that  from  the  time  of  Lord  Nottingham,  the  Court  has 
taken  upon  itself  the  duty  of  exercising  a  discretion  in 
these  cases ;  and  his  Lordship  seems  to  have  considered 
himself  still  bound  by  those  decisions.     Upon  a  later 

appeal 

(r)  Dyke  r.  Sylvester,  12  Ves.  Jun.  126. 


496  OF   ILLUSORY    APPOINTMENTS, 

without  any  appointment  as  to  a  part  is  considered  equal 
to  an  actual  appointment;  and  therefore  a  sufficient 
share  being  permitted  to  descend  will  be  deemed  tanta- 
mount to  an  appointment,  so  as  to  prevent  any  question 
of  illusion  (/). 

And  if  an  appointment  be  made  of  part  of  the  fund, 
excluding  some  of  the  objects,  but  leaving  a  share  not 
illusory  to  descend,  and  afterwards  an  appointment  be 
made  of  the  residue,  wholly  excluding  or  giving  an 
illusory  share  to  some,  the  last  appointment  only  shall 
be  void,  so  that  the  residue  may  descend  and  uphold 
the  former  appointment.  If  a  contrary  rule  were 
established,  an  appointment,  leaving  a  share  not  illusory 
to  descend,-  would  be  good  at  first,  but  become  bad 
afterwards  Qp). 

And  although  an  appointment,  abstractedly  taken,  be 
illusory,  yet  it  may  be  justified  by  circumstances,  and 
equity  will  not  relieve  against  it.  Formerly  it  was  con- 
sidered, that  where  but  a  trifle  was  given,  yet  if  the 
child  by  misbehaviour  deserved  it,  the  Court  would  not 
vary  the  appointment  (^) ;  but  at  the  present  day  the 
conduct  of  the  objects  of  the  power  cannot  be  taken 
into  consideration  (2:). 

In  Boyle  v.  the  Bishop  of  Peterborough,  Lord  Thur- 
low  laid  it  down,  that  where  gross  inequality  is  accounted 
for,  and,  by  the  situation  of  the  children,  is  rendered 
humane,  and  wise  and  discreet,  the  Court  will  not  call 

it 

(0  Wilson  V.  Piggott,  2  Ves.         (y)   Maddison    v.    Andrew, 

Jun.  351.  I  Ves.  57. 

(x)   Ibid.     See    1    Ves.  and         (z)  Kemp  r.    Kemp,   5  Ves. 

Bea.  loi.  Jun.  855 ;  see  1  Ves.  and  Bea.  97. 
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it  illusory  (fl).  Therefore,  if  a  child  become  a  bank- 
rupt, and  has  not  obtained  his  certificate,  that  may  be 
a  sufficient  reason  to  give  him  a  small  share  (6).  And 
where  a  father,  having  advanced  a  child  upon  marriage, 
recited  that  as  a  reason  for  giving  her  a  small  share,  it 
was  held  not  to  be  illusory  (c).  For  the  ground  of 
interference  in  these  cases  is  fraud,  and  in  such  case 
the  child  would  be  guilty  of  a  fraud  in  attempting  to 
set  aside  the  appointment,  the  parent,  perhaps,  having 
advanced  more  on  that  account;  the  answer  would 
be,  he  had  given  that  child  a  substantive  share,  who 
therefore  could  not  complain  of  the  difference  (rf). 
Lord  Alvanley  expressed  his  opinion,  that,  perhaps,  if 
a  sufficient  reason  could  be  prwed  between  parent  and 
child  the  Court  would  apply  the  rule ;  but  it  must  be 
proof,  he  said,  that  leaves  no  doubt  whatsoever.  And 
in  speaking  thus,  he  adverted  to  extrinsic  proof,  where 
no  statement  appears  upon  the  face  of  the  appointment  (e). 
But  it  seems  that  in  these  cases  the  provision  must  move 
from  the  person  intrusted  with  the  power  of  appoint- 
ment (/*),  although  in  one  case  Lord  Alvanley  expressed 
an  opinion,  that  a  small  share  might  be  given  where  there 
is  an  actual  provision  made  for  some,  eoen  where  it  does 
not  nuyoefrom  the  person  executing  the  power.  The  power 

of 

(fl)  1  Ves.  Jun.  399 ;  3  Bro.  cer  ©.  Spencer,  5  Ves*  Jun.  36a ; 

C.  C.  343.  Bax  V.  Whitbread,  16  Ves.  Jun. 

(p)  Bax  V.  Whitbread,  16  Ves.  15. 

Jun.  15.  (rf)  See  5  Ves.  Jun.  368, 

(c)  Bristow  r.  Warde,  3  Ves.  ie)  Spencer  v.  Spencer,  ubi 

Jiin.  366 ;  and  see  Sniidi  v.  Lord  iup, ;  see  1  Ves.  and  Bea.  97. 

Camelford,  ib.  698;  Vanderzee  V.  If)    Mocatta    v,    Lonsada, 

Adorn,  4  Ves.  Jun.  771 ;    Long  1  a  Ves.  Jun.  133. 
9.  Long,  5  Ves.  Jun,  445 ;  Spen- 
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of  distribution,  he  said,  was  given  in  order  that  there 
might  be  an  inequality,  if  necessary.  It  was  therefore, 
he  added,  nothing  but  a  trust  in  the  party  to  discriminate 
how  much  each  ought  to  have,  under  every  circumstance 
that  ought  fairly  to  enter  into  his  consideration,  and 
with  a  view  of  the  object  of  the  power,  that  each  of 
them  should  receive  a  provision.  If  that  was  satisfied 
aliunde^  it  had  its  object  {g).  It  is  however  clear  that 
the  provision  must  not  move  from  the  person  creating 
the  power  (A).  And  in  a  case,  where,  under  a  power  to 
appoint  to  younger  children,  the  parent,  in  effect,  excluded 
the  second  son,  because  the  eldest  was  an  idiot,  and  he 
considered  that  the  second  child  would  obtain  a  grant 
of  the  surplus  rents,  which  he  actually  did,  yet  Lord 
Redesdale  held  that  the  appointment  was  illusory  (i). 
His  Lordship  said,  "  if  a  younger  son  is  provided  for 
amply  by  a  fortune  aliunde^  by  obtaining  a  lucrative 
situation,  or  the  like,  it  may  be  a  ground  for  an  appoint* 
ment  so  unequal  that  it  might  be  -otherwise  deemed 
illusory ;  but  that  cannot  be  considered  as  a  provision 
which  is  a  mere  expectancy,  depending  on  the  will  and 
pleasure  of  another ;  and  an  appointment  cannot  be 
deemed  good  or  bad  according  to  the  manner  in  which 
that  pleasure  may  be  afterwards  exercised.  If  a  father 
supposed  that  provision  would  be  made  for  one  of  his 
sons  by  his  brother,  which  expectation  might  be  finally 
disappointed,  a  very  unequal  appointment  made  under 

that 

(^)  Vanderzee  V.  Aclom,  4Ve8.  (A)  Kemp  u.  Kemp,  5  Ve«, 

Jniu  785,  sed  qu. ;  see  16  Yes.  Jun.  861  ;  Lysaght    v.   Royse, 

Jun.  35;    Lysaght    r.    Royse,  ubisup. 

a  Scho.  and  Lef.  151 ;  and  1  Vcs.  (1)  Lysaght  v,  Royse,  «  Scho. 

and  Bea.  97.  and  Lef.  151. 
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that  expectation,  however  founded,  and  however  reason- 
able at  the  time,  could  not  be  supported.  In  the  present 
case,  if  the  appointaient  had  been  made  in  such  form  as 
would  have  given  the  son  a  fair  share  in  case  he  had 
not  derived  benefit  from  the  peculiar  circumstances  of 
his  elder  brother,  it  might  perhaps  have  been  sustained ; 
but  this  is  an  absolute  appointment  in  all  events,  and  the 
question  is,  whether  such  an  absolute  appointment,  not 
subject  to  any  contingency,  can  be  made  good  by  subse- 
quent events,  if  it  would  not  be  good  in  all  events.  He 
thought  the  appointment  must  have  been  good  on  the 
day  it  was  made,  or  not  good  at  all.  In  cases  of  this 
kind,  where  the  appointment  is  grossly  uaequal,  and 
there  is  no  just  foundation  for  the  inequality,  but  it  is 
the  result  of  mere  caprice  or  mistake,  the  appointment 
cannot  stand;  it  is  not  a  just  exercise  of  the  power  given. 
Here  there  was  no  caprice,  no  intentional  injustice,  but 
there  was  mistake,  and  the  gross  inequality .  was  made 
under  the  influence  of  that  mistake."' 

It  may  here  again  be  observed,  that  if  the  fund  consist 
partly  of  real  and  partly  of  personal  estate,  it  is  not  neces- 
aary  to  give  a  part  of  each  to  every  object ;  but  if  there 
are  two,  for  instance,  all  the  realty  may  be  given  to  one, 
and  all  the  personalty  to  the  other  (A:). 

If  the  objects  have  agreed  to  abide  by  the  intention 
and  will  of  the  donee  of  the  power,  they  cannot  set  asjde 
even  an  illusory  appointment  (J)  (I). 

Where 

(k)  Morgan  v.  Surmftn,  1  Taunt.  489. 
(/)  Pawlet  V.  Pawlet,  1  Wils.  234. 


*■* 


(I)  This  case,  which  is  very  long,  did  not  decide  any  thing.    The 
Earl  made  provisions  by  his  will  for  all  his  children,  and  the  decree 

K  K   2  is 
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Where  the  donee  of  the  power  is  a  mere  stranger,  and 
a  trustee  of  it,  upon  a  bill  being  filed  before  an  appoint- 
ment, the  Court  always  decrees  an  equal  distribution  of 
the  fund  amongst  the  objects ; .  and  although  the  trustee 
of  the  power  might  have  excluded  some,  the  Court  can- 
not (m).  And  the  same  rule  prevails  where  the  appoint- 
ment is  set  aside  as  illusory,  and  there  is  no  gift  in 
default  of  appointment  (n).  In  some,  early  cases,  the 
Court  exercised  a  dangerous  discretion,  as  by  giving 
the  whole  (o),  or  a  double  share,  of  the  estate  to  the 
heir  at  law  (p) ;  but  this  power  the  Court  has  of  late 
very  properly  disclaimed  (y),  and  a  discretionary  power 
in  a  parent  is  never  executed  by  the  Court  (r) ;  nor  is  it 
controlled,  except  on  the  ground  of  fraud,  as  in  the  case 
of  an  illusory  appointment. 

(m)  Kemp  v.  Kemp,  5  Ves.  (p)  Warburton  v.  Warburton, 

Jun.  849 ;  LoDgmore  v.  Broom,      a  Vena.  420 ;  1  Bro.  P.  C.  34 ; 
7  Vet.  'Jun.  124.  ^^^  6^  C<UT  V.  Bedford,  2  Cha. 

(»)  Gibson  v.  Kinvcai,  1  Vem.     ^^P-  77- 
QQ  iq)  See  5  Ves.  Jun.  859;  and 

.  .  ^1    ,        rr  « 17  *^         see    Alexander    x>.   Alexander, 

(0)  Clarke «?.  Turner,  2  Freem.         ^r     -^ 

2  Ves.  640. 
198 ;   and   Mosely  v.    Mo«ely,  ^^^    j^^^^    ^     ^^^^^^ 

cited  ib. ;  see  Finch,  53.  i  Ves.  57. 


is  prefaced  by  this  declaration ;  that  the  plaintiff  having  by  his  bill, 
and  now  in  court,  expressly  submitted  to  be  bound  by  the  intention 
of  his  father,  the  late  Earl,  in  his  deed  of  appointment  and  will, 
according  to  the  true  construction  thereof,  and  all  the  defendants, 
the  other  children  of  the  late  Earl,  having,  by  their  answers,  or 
now  by  their  counsel  at  the  bar,  submitted  to  take,  according  to 
the  true  intention  of  the  said  Earl,  and  all  the  said  parties  dis- 
claiming to  take  advantage  of  any  defect  in  point  of  law  or  equity 
in  the  execution  of  the  said  Earl's  power  by  the  deed  of  appoint- 
ment, his  Lordship  declared,  &c.  Poulett  v.  Earl  Poulett,  R^* 
Lib.  B.  foL  588. 
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SECTION    V. 

OF     THE     CONSTRUCTION    OF    A    POWER   TO   APPOINT 

TO    CHILDREN. 

It  is  upon  the  power  of  which  I  am  now  to  treat  that 
by  far  the  greater  proportion  of  cases  arises.  As  we  have 
already  discussed,  perhaps  sufficiently,  the  general  doc- 
trine in  regard  to  the  estates  which  may  be  created  under 
powers,  I  shall  here  only  consider,  i  st.  To  whom  an  ap- 
pointment may  be  made  under  a  power  to  appoint  to 
children.  And,  2ndiy,  In  what  manner  the  fund  may 
be  settled  upon  them,  merely  premising  that  an  indefinite 
power  in  words  may,  upon  the  whole  instrument  taken 
together,  be  confined  to  children  (a).     And, 

I.  First  then,  It  is  now  perfectly  established  that 
a  power  to  appoint  to  children  will  not  authorize  an 
appointment  to  grandchildren  (&). 

In  the  case  of  Doe  on  the  demise  of  the  Duke  of 
Devonshire  v.  Lord  George  Cavendish,  a  contrary 
opinion  was  in  effect  delivered,  although  it  was  pro- 
nounced on  the  particular  circumstances  of  the  case. 
The  case  was  shortly  this ;  Lady  Burlington  devised  free- 
hold 

* 

{a)  Bristow  v.  Warde,    vide  Camelford,  ib.  698 ;  Crompe  v. 

tuproy  p.  460.  Barrow,  4  Ves.  Jun.  681 ;  Adams 

(b)  Alexander  v.  Alexander,  v.  Adams,  Cowp.  651 ;  Brude- 

s  Ves.  640 ;  Bristow  v.  Warde,  nell  v.  Elwes,  1  East,  442 ;  7  Yes. 

s  Ves.  Jun.  336 ;  Whistler  v,  Jun.  383 ;  Butcher  v.  Butcher, 

Webster,  ib.  3^  ;  Smith  r.  Lord  9  Ves.  Jun.  382. 
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hold  estates  to  the  use  of  the  Duke  of  Devonshire  for 
life,  remainder  to  trustees,  to  preserve  remainder  "  to 
the  use  of  such  of  his  child  or  children  by  his  late  wife, 
for  such  estate  and  estates,  and  in  such  shares  and  pro- 
portions, and  under  and  subject  to  such  powers,  provisoes, 
conditions,  restrictions  or  limitations  as  he  should  np^ 
point ;"  and  in  default  of  appointment,  to  all  the  child  or 
children  of  the  Duke  by  his  wife,  as  tenants  in  common 
in  tail,  with  cross-remainders  between  them  in  tail,  with 
remainder  to  the  Duke  in  fee.     He  exercised  the  power 
by  limiting  the  estate  to  his  two  younger  sons  for  life, 
with  remainder  to  their  issue  in  strict  settlement,  with  a 
power  to  make  jointures,  &c.    In  the  view  that  was  takefi 
of  the  case  it  was  not  necessary  to  decide  the  point, 
but  the  Court  gave  an  extra-judicial  opinion  upon  it  (c). 
They  said  there  were  three  grounds  from  which  they  were 
of  opinion  that  this  was  a  good  execution  :  i  st,  From  the 
subject  matter  of  the  power ;  2ndly,  From  the  limitations 
over  for  want  of  appointment;  3rdly,  From  the  words  in 
which  the  power  was  created,     i  st,  This  was  not  money, 
nor  to  be  turned  into  money,  nor  portions.     It  was  & 
limitation  of  a  family  estate,  how  it  should  go  after  her 
death.     She  considered  how  it  should  go,  being  deter^ 
mined  that  it  should  go  amongst  grandchildren.     Sup- 
pose she  had  only  said,  at  the  time  of  .making  her  will, 
that  she  meant  it  to  go  to  the  grandchildren,  it  must  have 
Iseen  inquired,  whether  absolutely,  or  in  strict  settlement : 
if  so,  her  answer  must  have  been,  '^  in  strict  settlement" 
There  are  two  kinds  of  settlement,  one  by  which  the 
issue  of  the  person  to  whom  the  first  limitation  is  made 

shaU 

(c)  4  Tfcnn  Rep.  744,  h. 
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shall  certainly  take,  by  giving  the  first  taker  only  an 
estate  for  life,  the  other  by  creating  an  estate-tail  in  the 
first  instance.     But  then  there  is  a  trick  in  law,  by 
which,  when  tlie  issue  arrive  at  twenty- one  the  entail 
may  be  barred.     If  this  had  been  represented  to  Lady 
Burlington,  her  answer  would  have  been,  that  she  was 
sorry  for  it,  as  it  might  be  a  mean  of  defeating  her 
purpose :  but  then  it  would  be  answered  to  that  again, 
that  there  was  a  trick  against  that,  to  make  a  strict 
settlement.     That  was  meant ;  but  to  guard  against  all 
events,  she  said,  "  I  will  put  the  father  in  my  place,  and 
give  him  authority,  if  he  choose  to  execute  it."     If  the 
words  "  in  strict  settlement"  had  been  used,    nobody 
could  have  doubted  her  meaning.     Now  all  the  words 
in  the  language,  except  those,  are  used  to  carry  this 
power  as  far  as  possible,  and  to  show  that  she  meant  an 
appointment  in  strict  settlenient.     Whatever  he  might 
do  with  his  own  estate  he  might  do  with  this;  that 
was   her  intention,    only  that  the   children   were  the 
objects.    What  is  the  use  of-powers  ?    It  implies  a  strict 
settlement,  with  power  to  make  jointures,  leases,  and 
raise  portions. 

Upon  the  foregoing  decision  it  need  only  be  remarked, 
that,  as  to  the  first  ground,  it  can  at  most  only  go  in  aid 
of  the  construction  upon  the  words  of  the  power  itself; 
that  the  second  ground  bears  against  the  construction  of 
the  Court,  as  the  estate  was,  in  default  of  appointment, 
given  amongst  the  children  in  tail,  so  that  they  might 
acquire  the  fee,  and  their  issue  could  only  take  through 
them,  and  not  as  purchasers ;  and  that  in  regard  to  the 
third  ground,  the  objects  were  the  child  or  children, 
and  the   general   words   are  merely   those  which  are 

K  K  4  usually 
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usually  inserted  by  conveyancers,  with  a  view  to  the 
interests  to  be  given  to  the  objects  designated,  and 
not  with  an  intent  to  extend  the  Jjggfer  by  implication 
to  objects  not  named  in  it,  nor  will  the  words  bear 
a  contrary  construction,  consistently  with  the  decided 
cases  {d). 

The  same  point  arose  in  Griffith  v.  Harrison  (e).  By 
one  codicil  an  estate,  part  freehold  and  pajrt  copyhold, 
was  given  to  his  wife  for  life,  and  after  her  decease, 
"  to  such  child  or  children  of  him,  the  devisor,  as  she 
should  judge  most  proper  to  bequeath  the  same  to." 
By  a  later  codicil  he  gave  the  estate  to  his  wife  for  life, 
and  empowered  her  to  devise  the  same  to  any  one  or 
more  of  his  child  or  children^  in  such  manner,  share, 
and  proportion  as  she  should  appoint,  but  so  as  the  said 
estate  should  not  be  divided^  but  transmitted  whole  and 
entire  to  his  heirs.  And  he  gave  the  reversion  of  an 
estate  adjoining  to  the  other  in  like  manner,  and  declared 
that  the  two  estates  should  be  considered  as  one  estate^ 
.  and  be  tratismitted  entire  to  his  family.  In  default  of 
appointment,  he  gave  the  estate  to  his  own  right  heirs. 
The  widow  appointed  the  estate  to  her  eldest  son 
for  life,  remainder  to  trustees,  to  preserve  remainder 
to  his  children  in  strict  settlement,  in  the  usual  way, 
with  like  limitations  to  her  other  children  and  their 
issue.  The  court  of  King's  Bench  w^ere  equally  divided 
in  opinion  {f) :  Lord  Kenyon  and  Mr.  Justice  Grose 
were  of  opinion  that  the  children  were  the  only  objects, 
and  that  the  whole  execution  of  the  power  must  be  ex- 
hausted 

{d)  See  this  case  more  fully         (e)  3  Bro.  C.  C.  310. 
observed  upon  ia  Powel's  note  to         {J^  4  Term  Rep,  737. 
Feame'i  Ex.  Dcv>p;  349. 
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hausted  upon  them.  The  execution  which  the  wife  had 
attempted  took  in  persons  who  were  not  children  of  the 
testator,  and  affec|(^  to  make  them  purchasers,  and  was 
not  only  not  warranted  by  the  power,  but  might  give  a 
descendable  quality  to  the  estate  to  persons  out  of  the 
testator's  views,  viz.  to  the  heirs  ex  parte  materna  of  the 
children  of  the  sons,  and  ea\p/ir/e/>flf/er«fl  of  the  children 
of  the  daughters.  But  they  thought,  that  in  favour  of 
the  general  intention,  the  children  might  be  held  to  take 
estates*  tail. 

On  the  other  hand,  Ashurst  and  BuUer  (who  were 
Judges  of  B.  R.  when  the  Duke  of  Devon's  case  was 
decided)  certified  that  the  first  son  took  for  life  only. 
They  prefaced  their  opinion  with  a  declaration  that  the 
intention  of  the  person  creating  the  power  is  to  be  tlie 
guide  in  the  construction  of  it,  and  that  a  settlement  upon 
a  child  for  life,  with  remainder  to  his  children  in  strict 
settlement  is,  in  common  parlance,  a  settlement  on  the 
child.  They  then  criticised  on  the  words  of  the  power, 
which  they  thought  tantamount  to  a  power  to  limit  the . 
estate  ''  in  strict  settlement ;"  and  they  relied  on  the 
Duke  of  Devonshire's  case,  as  in  point.  But  if  a  strict 
settlement  was  not  authorized  then,  as  the  estate  was  to 
be  transmitted  entire,  they  thought  that  the  only  way  of 
making  the  different  parts  of  the  power  consistent  was 
to  consider  the  word  ^'  heirs  "  as  applicable  only  to  more 
remote  descendants  than  the  children,  and  to  confine 
the  wife's  power  of  appointment  to  the  children  during 
their  lives  only,  in  which  case,  after  their  deaths,  the 
estate  would  go  entire  to  the  right  heir  of  the  testator. 

If  the  rule  attempted  to  be  established  in  the  Duke 
of  Devonshire's  case,  and  by  Ashurst  and  Buller  in  the 
last  case,  M^ere  to  prevail,   it  would  certainly  amount 

to 
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to  this,  that  every  power  of  appointment  to  ctuldren^ 
in  which  the  general  words  manner y  share^  proportion^  &c. 
are  thrown  in,  extends  to  grandchildren.  Now  it  is 
incontrovertibly  settled  that  grandchildren  are  not  ob- 
jects within  a  bare  power  to  appoint  to  children,  and  it 
would  be  highly  mischievous  if  this  broad  rule  w^e  to 
be  cut  down  by  a  minute  inquiry  in  every  case,  whether 
there  are  not  words  in  the  power  tantamount  to  ^^  strict 
settlement,"  so  as  to  embrace  grandchildren  according  to 
the  supposed  intention. 

But  we  may  fairly  consider  the  principles  upon  which 
the  extra-judicial  opinion  delivered  in  the  Duke  of  Devon- 
shire's case  was  founded  as  completely  over-ruled.  They 
received  a  severe  shock  from  the  certificate  of  Lord 
Kenyon  and  Mr.  Justice  Grose  in  Griffith  and  Harrison. 
And  in  a  subsequent  case,  which  it  is  quite  impossible 
to  distinguish  from  the  Duke  of  Devonshire's  case,  the 
Court  of  King's  Bench,  and  afterwards  Lord  Eldon, 
held  that  the  power  did  not  authorize  a  limitation  to 
grandchildren,  notwithstanding  that  the  usual  words  ''  in 
such  parts  or  proportions,  and  for  such  estate  and 
estates,  and  with  and  under  such  charges,  provisions,  con- 
ditions, and  limitations,'*  were  inserted  in  the  power  {g). 
In  a  case  which  arose  since  Lord  Kenyon's  death, 
Mr.  Justice  Lawrence  observed,  that  the  Duke  of 
Devonshire's  case  was  one  that,  would  not  rule  any 
other^  at  least  not  exactly  similar.  That  he  had  heard 
Lord  Kenyon  express  that  opinion  of  it  (Ji) ;  and  neither 
Lord  Thurlow  (i)  nor  Lord  Alvanley  appear  to  have 
considered  the  case  as  of  much  authority  (k). 

(g)  Brudendl  v.  Elwes,  i  East,         (i)  Lowson  v.  Lowton,  s  Bro. 
442  ;  7  Yes.  Jan.  382.  C.  C.  26.  cited ;  and  see  ibid»  39. 

{h)  See  3  East,  381,  n.  {k)  See  4  Ves.  Juo.  684. 
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If  the  case  of  Brudenell  v.  Elwes  is  to  be  treated  as 
a  binding  authority,  a  power,  in  the  precise  words  of 
that  in  the  Duke  of  Devonshire's,  case  must  now  be  held 
to  extend  to  children  only.  It  would  be  idle  to  attempt 
to  distinguish  the  cases :  the  powers  are  nearly  word  for 
word  the  same  : 


Duke  of  Devonshire  s  case. 

*'  To  the  use  of  sucli  his  child 
or  children  by  Charlotte  Lady 
Cavendish,  his  late  wife,  for  such 
estate  and  estates,  and  in  such 
shares  and  proportions,  and  un- 
der and  subject  to  such  powers, 
provisoes^conditionsy  restrictions, 
or  limitations  as  he  shall,  by  deed, 
&c.  nominate,  direct,  limit,  or 
appoint." 


Brudendl  v.  Ekves. 

**  To  the  use  of  all  or  any  the 
child  or  children  of  tlie  body  of 
J.  C.  on  the  body  of  Louisa  his 
wife,  lawfully  begotten  and  to  be 
begotten,  in  such  parts  or  pro- 
portions, and  for  such  estate  and 
estates,  and  with  and  under  such 
charges,  provisions,  conditions, 
and  limitations,  as  they  should, 
by  any  deed,  &c.  direct,  limit, 
or  appoint." 


In  the  case  of  Mallison  v.  Andrews  a  power  was  given 
to  a  woman  to  dispose  by  deed  or  will  of  1,300/.  to 
such  of  her  children,  in  such  manner  and  form,  and  to 
such  uses  and  purposes,  as  she  should  appoint.  She  gave 
a  part  to  one  child  for  life,  and  after  her  decease  the 
principal  to  be  divided  among  her  children.  And  under 
the  very  full  words  of  this  power  the  appointment  was 
lield  to  be  well  made  (/)  (I). 

But, 

(/)  8  Bro.  C.  C.  26,  n ;  Chan.  Hil.  1782. 


(I)  Most  of  the  cases  in  the  notes  to  Brown  are  inaccurately  re- 
ported. This  case  is  introduced  as  a  note  of  a  case  cited  in  the 
argument  of  Robmson  v,  Hardcastle ;  but  it  is  evident  that  the  case 
intended  to  be  cited  was  Maddison  v.  Andrew,  in  1  Yes.  57 ;  and 
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But,  even  full  as  these  words  were,  yet,  unless  the 
words  ^^  and  to  such  uses  and  purposes/'  were  consi- 
dered as  an  independent  clause,  authorizing  an  appoint- 
ment even  to  strangers,  which  perhaps  can  Iiardly  be 
contended,  the  case,  it  should  seem,  cannot  stand  coa- 
sistently  with  the  later  determinations. 

In  Alexander  v.  Alexander,  after  giving  a  power  of 
appointment  in  favour  of  his  children  to  his  wife,  the 
testator  directed  that  if  she  should  think  fit  to  apply  in 
her  lifetime  any  part  of  the  ftmd  for  their  better  advance- 
ment in  maniage,  or  otherwise,  in  the  world,  then  the 
trustees  should  pay  such  part  of  it,j^  the  benefit  of  stick 
childrenj  as  his  wife  should  appoint.  Sir  Thomas  Clarke 
thought  that  this  power  would  have  enabled  the  mother, 
for  better  advancement  in  marriage,  to  make  a  strict 
settlement  (m). 

Where  a  child  dies  without  any  appointment  having 
been  made  to  him,  no  part  can  be  appointed  to  his  exe- 
cutor or  administrator  {n) ;  and  indeed,  as  we  have  seen, 

an 

(m)  a  Yes.  640.  In  citing  this         (n)  Maddison  v.  Andrew,  1  Ves. 
case  Mr.  Justice  Buller  appears     57. 
to  have  overlooked  this  power ; 
see  3  Term  Rep.  353. 

♦ ^^ , 

there  appears  to  be  reason  to  suspect,  from  the  striking  similarity  of 
the  names,  that  the  case  of  Mallison  v,  Andrews  is  merely  an  inaccu- 
rate statement  of  the  former,  or  that  that  case  has  been  confounded 
with  some  other.  I  could  not  discover  the  case  referred  to  by  Brown 
in  the  Register's  book.  There  is  a  case  in  1782,  Mallison  v.  Nesbitt» 
but  that  turned  upon  a  very  different  question,  Reg.  Lib.  B.  1781, 
fol.  388.  There  is  also  a  case  of  Mallison  v.  Robinson,  Archdale, 
and  others,  which  was  a  petition  by  a  tenant  for  life  under  a  wiD^ 
and  the  question  could  not  arise  in  that  case,  Reg.  Lib.  B.  1782. 
foL  66. 
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mi  appointment  may  be  made  to  the  surviving  children 
or  child,  so  as  to  exclude  the  representatives  of  the  de* 
ceased  child  from  taking  any  share  under  a  gift  in  default 
of  appointment  (o). 

But  it  is  settled,  that  in  equity  a  valid  appointment 
may  be  made  to  persons  not  objects  of  the  power,  with 
the  approbation  of  the  real  object  of  the  poWier.  There- 
fore, if  upon  the  marriage  of  a  child,  the  parent,  by  the 
marriage  settlement,  under  a  power  to  appoint  to  chil- 
dren, appoint  to  the  issue  of  the  marriage,  the  appoint- 
ment  would  be  supported  in  equity,  not  as  a  good  ap- 
pointment to  the  issue  of  the  marriage,  but  as  an 
appointment  to  the  child  itself^  and  a  settlement  of  it  by 
him  (p) ;  nor  is  it  essential  that  such  a  settlement  should 
be  made  upon  marriage.  The  principle  is,  that  the  act 
operates  first  as  an  appointment;  and  secondly,  as  a 
settlement  by  the  appointee.  Therefore  an  appointment 
of  personalty  to  the  children  of  a  married  daughter,  who 
is  herself  the  object  of  the  power,  is  ^^id  if  made  with  the 
concurrence  of  the  husband  (^),  for  a  husband  can  dispose 
of  such  property  of  his  wife  in  expectancy  against  every 
one  but  the  wife  surviving.  But  of  course  the  mere  circum- 
stance of  the  child  being  made  a  party  to  the  deed,  and 
not  executing  or  assenting  to  it,  will  not  be  sufficient  (r). 


Hitherto  we  have  seen  that  children  only  are  objects 

of 

(0)    Boyle    V.  the  Bishop  of        {q)  White  r.  St.  Barbe,  1  Ves. 

Peterborough,  1  Yes.  Jun.  299 ;  and  Bea.  399. 
tee  1  Ves.  and  Bea.  91 .  (r)  Brudenell  v.  Elwes,  7  Vet. 

{p)  Routledge  v.  Dorril>  2 Yes.  Jun.  382 . 
Jun.  357 ;  Langstone  v.  Black- 
niore,  Ambl.  289. 
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of  the  power ;  but  it  still  remains  to  inquire  what  chiidtm 
come  within  the  scope  of  the  power* 

A  power  to  appoint  to  children  Uving  at  the  parent's 
decease  includes  a  child  in  ventre  ^a  mere  at  that  time  (0. 
This  point  has  been  otherwise'  decided  (t) ;  but  the  law 
is  now  perfectly  settled  (u). 

In  Coleman  v.  Seymour  {x\  a  man  gave  3,000  /.  to 
a  married  daughter  for  the  use  of  her  younger  children, 
to  be  distributed  amongst  them  as  she  should  appoint ; 
and  Lord  Hardwicke  determined,  that  the  gift  did  not 
extend  to  her  children  by  a  second  marriage ;  and  he 
was  of  opinion,  that  it  extended  only  to  children  living 
at  the  making  of  the  will,  or  at  the  farthest  at  the 
death  of  the  testator.  This  question,  however,  seldom 
arises  upon  powers,  because  generally  an  interest  fcnr 
life  in  the  fund  is  given  to  the  parent,  with  remainder 
to  his  unborn  children,  as  he  shall  appoint,  in  which 
ciae  it  is  clear  that  the  power  embraces  all  the  children. 
This  is  the  case  of  every  common  marriage  settlement  (y). 

Where  the  estate  is  settled  on  the  eldest  son,  and 
subject  to  that,  a  power  is  given  of  appointing  portions 
to  the  youi^r  children,  a  younger  child  who  becomes 
the  eldest  before  receiving  his  portion  is  not  within  the 
power  (x).    So  where  a  power  was  given  to  appoint  a 

sum 

(<)  Beale  v.  Beale,  1  ?.  Wma.  (x)  1  Yes.  aog  ;  see  Crowe  v. 

fl44«  Oddl,  1  Ban  and  Beatty,  449. 

if)  Pienon  v/ Garnet ;  Cooper  {y)  See  Baldwin    v.  Canrer, 

r.  Forbes,  s  Bro.  C.  C.  38, 63.  Cowp.  309 ;  Hughes  v.  Hoghes, 

(tf)  Clarke  v.  Blake,    2  Bro.  3  Bro.  C.  C.  355. 
C»  C.  320;  S.  C.  nom.  Doe  v.  ^       («)    Chadwick   0.  Doleman, 

Clarke,  2  H.  Blackst.  399;  and  2  Vem.  528;  Lord  Teynham  r. 

see    Thellusson    v.  Woodford,  Webb,  2  Yes.  198;  vide  supra^ 

4Yes.Jun.  226;  see  also  Hale  t.  eh.  7,  sect.  2;   and   see  Lady 

Hale,  Prec.  Cba.  50.  Lincoln  r.  PeOiam,  Bowles  «. 
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sum  amongst  younger  children,  provided  that  the  eldest 
son,  or  the  son  possessing  the  estate  should  have  no 
share  of  it,  and  an  appointment  was  made,  nomnatinij  to 
Anthony,  the  second  son,  and  the  other  ;yowwg*er  children, 
and  after  the  appointment  Anthony  becanrie  the  eldest 
son  by  the  death  of  his  elder  brother,  and  the  estate 
descended  upon  him,  ^  Lord  Thurlow  held  that  Anthony 
could  not  take  any  part  of  the  fund,  although  the  ap- 
pointment was  not  revoked  («). 

But  in  a  case  where  provision  was  made  by  a  private 
act  of  Parliament  for  an  eldest  son,  and  a  power  was 
given  to  the  father  to  appoint  a  sum  amongst  his  younger 
children,  '^  Stephen,  Martha,  and  Catharine,"  and  Ste- 
phen, by  the  death  of  his  elder  brother,  became  entitled 
to  the  provision  made  for  the  eldest  spn,  and  then  the 
father  appointed  a  considerable  sum  to  Stephen  under 
his  power.  Lord  Talbot  said  this  case  arose  upon  an 
act  of  Parliament,  in  which  the  intent  shall  prevail  against 
the  very  words,  but  then  the  intent  must  be  plain  and 
clear.  Now  Stephen  was  indeed  called  a  younger  diild 
in  the  preamble,  but  when  the  power  was  given,  it  was 
not  to  appoint  amongst  the  younger  children  generally, 
but  to  Stepften,  Marthaj  and  Catherine ;  and  he  held 
the  appointment  to  Stephen  to  be  a  valid  exercise  of  the 
power  (h).  Upon  this  statement  of  the  case,  then,  it 
seems  to  establish  this  principle,  that  where  a  younger 
child  is  included  by  his  nanie  in  a  power,  he  will 
continue  an  object  of  the  power,  although  he  lose  his 

character 

Bowles^  Leake  v.  Leake,  1 1  Ves.  (a)  Broadmead  v. Wood,  i  Bro. 

Jun.  166,  177,  477,  and  Savage  C.  C.  77. 

V.  Carroll,  i  Ball  and  Beatty,  (£)  Jern^n  v.  FeUows,  For.  93. 

«65. 
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character  of  younger  son.  But  Lord  Talbot  principally 
distinguished  this  case  from  that  of  Chadwick  and  Dole- 
man,  on  the  ground  that  there  the  question  was  between 
the  eldest  son,  become  so  by  his  brother's  death,  and  the 
other  younger  children  ;  whereas  in  the  case  before  him, 
Stephen  was  the  only  child  left,  and  the  dispute  was 
between  him  and  the  administrator  of  a  deceased  child, 
so  that  this  case  cannot  perhaps  be  relied  on  as  an  au- 
thority for  the  general  principle,  which  at  first  sight  it 
seems  to  establish  ;  and  certainly  if  the  rule  in  Chadwick 
V.  Doleman  is  the  law  of  the  Court,  the  question  in  these 
cases  ought  to  be,  not  whether  the  younger  children  are 
in  the  instrument  creating  the  power  called  "  younger 
chiUren,"  or  by  their  proper  names,  but  whether,  upon 
the  whole  instrument  taken  together,  they  are  treated 
as  younger  children;  and  whether,  judging  from  the 
evidence  to  be  collected  from  the  instrument  itself,  a 
portion  would  have  been  provided  for  them  if  they  had 
stood  in  the  place  of  their  eldest  brother. 

These  cases  profess  to  go  merely  upon  the  intention 
that  the  child  is  not  a  younger  child  within  the  power, 
and  by  parity  of  reason  where  an  eldest  child  is  in 
effect  a  younger  child,  with  reference  to  the  estate^  he 
may  be  an  object  of  a  power  to  appoint  to  younger 
children ;  as,  where  an  estate  is  settled  on  the  son,  and 
'there  is '  an  eldest  daughter,  there,  although  in  point  of 
age  the  daughter  is  eldest,  yet  it  is  well  settled  that  the 
son,  as  he  takes  the  estate,  though  not  so  by  primogeni- 
ture, shall  be  considered  an  eldest  child,  and  the  daughter, 
though  eldest,  shall  be  taken  as  a  younger  child  (c) ;  so 

an 

(fi)  Pierson  v.  Garnet,  a  Bro.  v.  Webb,  2  Ves.  310 ;  Heneaffe 
C.  C.  38,  and  see  Beale  v,  Beale,  v.  Hemlocke,  2  Atk.  456;  Bu- 
1  P.  Wmt.  3444  Lord  Teynham     lingaley  v.  Wells,  3  Atk.  991 . 
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an  elder  son  unprovided  for  may  take  under  a  provision 
for  younger  children,  for  it  is  to  the  intention,  and  not  to 
the  words  dder  ox  younger^  that  the  Court  adverts  (rf)., 

But  of  course  th^  change  of  character  must  take  place 
before  the  receipt  of  the  money ;  clearly  a  younger  son 
becoming  eldest,  and  taking  the  estate  itself,  cannot 
be  called  upon  to  refund  a  portion  received  out  of  the 
estate  whilst  he  was  a  younger  child,  and  in  that  cha- 
racter (e). 

It  remains  to  observe,  that  in  the  case  of  Hall  v. 
Hewer  {f\  Lord  Hard wicke  laid  it  down,  that  there 
was  no  case  where  the  Court  had  considered  a  youngest 
child  as  an  eldest,  but  between  parent  and  children,  or 
those  who  stand  in  loco  parentis  (^),  but  this  distinction 
does  not  appear  to  be  attended  to  at  the  present  day. 


II.  We  are  now  to  consider  in  what  manner  the  fund 
may  be  settled  on  the  children. 

A  power  to  appoint  a  fund,  in  such  proportion  as  a 
party  shall  think  fit,  implies  that  he  may  apportion  it 
out  in  such  manner  as  he  pleases,  consequently  he  may 
give  an  interest  for  life  in  a  particular  share  to  one  child, 
or  limit  the  capital  of  the  same  share  to  another,  or  even 

go 

(c{)  Duke  V.  Doidge,   2  Ves.  Seymour,    1   Ves.  209;    Lady 

303,  cited  from  Mr.  NoePs  note ;  Lincoln  v.  Pelham,  10  Ves.  Jun. 

and  see  Emery  v.  England,  3 Ves.  166 ;  Leake  v.  Leake,  ib.  477. 
Jun.  23a,  {/)  Ambl.  303. 

{e)  See  Graham  v.  Lord  Lon-         (g)  And  see  Lord  Teynham 

donderry,3  Ves.  199, 531,  cited;  t;.  Webb,  a  Ves.  198,   10  Ves. 

but  see  ibid,  s  1 2 ;  and  see  Loder  Jun.  1 74. 
V.  Loder,  ibid,  530 ;  Coleman  i  • 
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go  SO  far  as  to  limit  to  a  third  child  upon  a  contingency, 
provided  he  doles  out  the  whole  in  this  various  way 
among  all  the  children  only.  The  power  does  not  re- 
quire that  he  should  distribute  it  in  gross  sums,  and 
give  each  child  an  absolute  interest  in  that  gross  sum, 
for  such  a  power  enables  the  gift  of  particular  inte- 
rests, and  the  appointment  of  such  interests  {K) ;  and  a 
general  power  to  apportion  lands  receives  the  same  con- 
struction, therefore  life-estates  or  rent-charges  may  in 
like  manner  be'  given  to  any  of  the  children  (i).  Where 
under  such  a  power  it  is  wished  to  settle  the  estate  on 
th^  eldest  son,  subject  to  portions  for  the  younger  chil- 
dren, it  is  usual  to  limit  different  parts  of  the  estate  to 
each  of  the  younger  children  during  a  term,  with  re- 
mainder as  to  all  to  the  eldest  son  in  fee,  and  to  give  him 
a  power  of  redeeming  the  estate  by  paying  the  portions 
intended  to  be  provided  for  the  younger  children,  nearly 
in  the  same  way  as  in  a  common  mortgage  for  a  term 
of  years. 

But  under  such  a  power,  a  merely  reversionary  inte- 
rest cannot  be  given  to  any  one  child,  as  it  is  intended 
for  a  provision  (Jc). 

An  appointment  under  the  power  to  a  daughter  for 
her  separate  use,  independently  of  her  husband,  is  so  far 
from  being  an  objection,  that  it  is  more  strictly  carrying 
into  execution  the  will  of  the  donor  (/) ;  and  this  is  still 

more 

(A)  Alexander  v.  Alexander,  (i)  Alexander  c.  Alexander, 
^  Ves.  640 ;  Bristow  v.  Warde,  ubi  tup, ;  see  Duke  of  Devonshire 
2  Vcs.  Jan.  33G.  V.  Lord  G.  Cavendish,  4  Terai 

(0  Thwaites  r.  Dye,  2  Vem.      Rep.  74*,  n, 
80.     Fide  supra,  p.  4^7.  (f)  Alexander  v.  Alexander, 

a  Ves.  640, 
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more  clearly  authorized  where  the  power  is  to  appoint 
in  such  manner  as  the  donee  pleases  (m). 

In  one  case  {n)y  a  father  having  a  power  to  appoint 
to  his  children,  gave  the  interest  of  a  portion  to  the 
husband  of  one  of  his  daughters  for  life,  and  after  his 
decease,  the  capital  to  the  daughter  herself.  Lord 
Rosslyn  said,  that  if  he  had  given  to  the  wife  for  life, 

• 

and  in  case  the  husband  should  survive,  to  the  husband, 
that  would  have  been  a  substantial  gift ;  for  it  was 
admitted,  a  gift  for  life  was  sufficient  He  had  done 
the  same  thing;  for  the  husband  would  in  that  case, 
in  point  of  law,  have  taken  during  the  life  of  the  wife. 
The  insertion  of  the  name  of  the  husband  prior  to  that 
of  the  wife,  was  doing  no  more  than  if  he  had  given  to 
the  wife  first.  The  intention,  therefore,  not  being  to 
illude,  but  to  give  in  effect  such  estate  as  a  married 
woman  could  take,  viz.  for  the  benefit  of  the  husband, 
as  long  as  the  coverture  should  continue,  was  not  illusory. 
But  the  Chancellor  principally  relied  upon  the  circum- 
stance of  the  daughter  having  been  provided  for  by  her 
father  in  his  lifetime. 

Now  it  must  be  observed,  that  in  the  preceding  case 
Lord  Rosslyn  did  not  mean  to  say  that  the  excess  be- 
yond the  wife's  life  would  not  be  considered  void  in 
case  her  husband  survived  her  (o).     And  we  should  be 

cautious 

(m)    Maddisoa    v.    Andrew,         («)  Bristow  r.  Warde,  2  Ves, 
I  Yes.  59 ;  and  see  Pitt  v.  Jack-     Jun.  336. 
son,  3  Bro.  C.  C.  51 ;  Smith  v.         (p)  See  Burleigh  r.  Pearson, 
Lord  Camelford,  a Ves.  Jun.  698;      i  Ves.  281. 
Crompe  v.  Barrow,  4  Yes.  Jun. 
68 1;  Wilson  v.  Grace,  Rolls,  MS. 
vide  supra,  p.  2 1 7. 
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cautious  how  we  admit  the  doctrine  that  the  fund  may 
be  appointed  to  the  husband  even  during  the  joint  lives 
of  him  and  his  wife,  for  he  is  no  object  of  the  power ; 
and  although,  as  it  was  observed  by  the  Court,  the  hus- 
band will  take  during  the  life  of  the  wife,  where  it  is 
given  to  her,  yet  he  will  take  in  a  different  right,  and 
subject  to  equities,  to  which  he  would  not  otherwise  be 
liable.  If  he  take  under  a  direct  appointment  to  himself, 
he  may  be  considered   as  the  absolute  owner  of  it; 
whereas,  if  he  merely  take  in  his  marital  right,  his  wife 
would  have  her  equity  for  a  settlement  out  of  it,  which 
would  bind  his  assignees,  if  he  should  become  bankrupt, 
his  creditors  claiming  under  an  assignment  from  him, 
persons  claiming  under  him  without  any  valuable  con- 
sideration ;  and  perhaps  even  purchasers  for  a  valuable 
consideration;   and   where  the  power  rides  over  real 
estate,  and  operates  under  the  statute  of  uses,  it  seems 
clear  that  an  appointment  to  the  husband  would  not 
invest  him  with  the  legal  estate,  he  not  being  an  object 
designated  in  the  power.     But  it  is  probable,  that  under 
such  an  appointment,  where  the  husband  can  take,  he 
would  be  held  to  take  in  exactly  the  same  manner  as  he 
would  have  done  had  the  fund  been  appointed  to  his 
wife. 

Thus  far  as  to  the  quantity  of  interest  which  may  be 
given  to  each  child ;  and  we  may  now  consider  what  con- 
ditions may  be  imposed  by  the  person  executing  the 
power. 

In  Pawlet  v.  Pftwlet  ( p),  Lord  Hardwicke  took  this 
distinction,  that  where  e  father  has  only  a  power  of  ap- 
pointment, or  distributing  portions  which  are  to  be  raised 

.       .at 

(/?)  1  Wils.  224.    Vide  supra,  p.  499. 
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at  all  events,  he  cannot  annex  any  condition  to  the  pay- 
ment of  any  share  which  he  appoints,  otherwise  it  is 
where  the  portions  are  not  to  be  raised  at  all  without 
the  father's  appointment,  for  there  the  father  may  annex 
a  condition.  This,  however,  was  a  gratis  dictum^  and 
I  have  hot  met  with  any  case  in  which  the  distinction 
has  been  acted  upon.  It  would  be  difficult  to  establish 
it  upon  principle,  as  in  each  case  the  words  oi'ihe  power 
must  be  the  guide  of  the  father's  appointment. 

A  parent  having  a  power  to  appoint  a  fund  amongst 
his  children,  cannot,  unless  he  has  a  power  to  annex  a 
condition,  restrain  a  child's  share  to  the  payment  of  a 
particular  debt,  for  there  may  be  a  defence  to  that  debt. 
Therefore,  where  a  father  appointed  a  share  to  his 
daughter,  to  pay  a  debt  of  her  husband,  for  which  the 
testator's  son  was  surety,  Lord  Hardwicke  set  it  aside. 
He  considered  it  bad,  because  not  given  for  her  benefit, 
although  by  possibility  the  discharging  her  husband's 
debts  might  tend  thereto:  It  might  be  otherwise  (y). 
And  of  course  he  cannot  annex  any  condition  for  his  own 
benefit  (r) ;  nor  can  the  property  appointed  be  exempted 
by  the  donee  of  the  power  from  the  debts  of  the  ap- 
pointee, but  it  must  be  left  to  take  the  fate  of  being 
his  property,  and  subject  to  be  come  at  as  his  creditors 
shall  think  fit  (s). 

This  section  may  be  closed  wfth  the  observation,  that 
powers  to  appoint  to  nephews,  or  any  other  class  of 

persons, 

{q)    Burleigh     r.     Peargon,  Ca.  Abr.  668.     pi.   19;    App. 

1  Ves.sSi ;  and  see  Alexander  No.  19. 
V.  Alexander,  2  Ves.  640.  («)  Alexander  r.  Alexander 

(r)  RobarU  r.  Dixall,  2  Eq.  2  Ves.  640. 
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persons,  will  be  constraed  by  the  same  rules  as  are 
applied  to  a  power  to  appoint  to  children.  Thus,  as 
under  such  a  power,  grandchildren  are  not  the  objects, 
so  a  power  to  appoint  to  nephews  cannot  be  extended  to 
great  nephews  (f) ;  yet  as  a  settlement  made  in  favour  of 
the  grandchildren,  with  the  assent  of  the  child,  is  valid, 
so  a  like  provision  may  be  made  in  the  like  case  for 
great  nephews. 

(/)  Falkner  v.  Butler,  Ambl.  514.  . 


SECTION  VI. 


OF   THE    CONSTRUCTION    OF    A    POWER  TO   APPOINT 

TO    RELATIONS. 

X H£  observations  already  made  on  appointments  in 
general,  apply  as  strongly  to  a  power  of  appointment  in 
favour  of  relations  as  to  any  other  power,  only,  that  it 
seems  to  have  been  thought  that  a  power  of  appdntment 
to  relations  may  receive  a  more  liberal  construction  in 
favour  of  an  exclusive  appointment  than  a  power  to 
appoint  to  children  (a).  We  need  therefore  only  inquire^ 
first,  what  sense  is  attached  to  the  word  relations,  kin- 
dred, &c.  which  will  show  to  whom  the  fund  will  go 
under  such  a  bequest  in  default  of  appointment;  and 
adly.  To  whom  an  appointment  may  be  made  under 
such  a  power. 

I.  Nothing 

(a)  Spring  v.  Biles,  1  Tenn  Rep.  435,  note ;  and  see  Mahon  v. 
SaTSge,  1  Rep.  T.  Redesdale,  1 1 1 ;  and  supra,  sect  3,  div.  II. 
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I.  Nothing  is  better  established  than  that  under  a  be- 
quest to  "  relations,"  without  saying  what  relations,  the 
fund  shall  go  amongst  all  such  relations  as  are  capable  of 
taking  within  the  statute  of  distributions  ;  and  this  has 
been  adopted  as  the  best  measure  for  setting  bounds  to 
such  general  words,  for  the  relation  may  be  infinite  {b\ 
although,  in  two  early  cases,  the  Court  extended  it  far- 
ther (c)  ;  but  these  cases   are  clearly  over-ruled  by  the 
current  of  authorities,  and  were  expressly  treated  as  of 
no  authority  by  Lord  Chancellor  Camden  in  the  case  of 
Widmore  v.  Woodroffe  (d).    The  same  rule  has  even 
been  extended  to  a  devise  of  real  estate,  and  the  relations 
on  the  maternal  side  are  equally  entitled  with  those  on^ 
the  paternal  side,  of  equal  degree  (e). 

The  construction  is  the  same  upon  the  words  "  near 
relations  {f)''  And  so  upon  a  trust  for  '^friends  and 
relations,"  Lord  Hardwicke  said,  that  friends  was 
synonymous  to  relations^  otherwise  it  was  absurd  {g). 
And  Lord  Rosslyn  has  decided  that  a  bequest  to  re- 
lations by  biood  or  marriage  was  confined  to  relations 
entitled  under  the  statute  of  distributions,  and  those  who 

had 

(i)    Anon.  1  P.  Wms-  327;  (c)  Jones  v.  Beale,  2   Vern. 

Roach     V,    Hammond,     Prec.  381 ;  and   Arnold  v.   Bedford, 

Cha.  401 ;    Crossly   v.    Clare,  cited  ib. 

Ambl.  397;  Harding  v.  Glyn,  •     (rf)  Ambl.  640. 

1  Atk.  469 ;  Green  v.  Howard,  ^^^  jy^^  ^,  Qver,  1  Taunt.  263, 


1  Bro.  C.  C.  31;  Hands  v. 
Hands,  1  Term  Rep.  437,  n.; 
3  Bro.  C.  C.  69,  cited ;  Rayner 
V,  Mowbray,  3  Bro.  C.  C.  234 
Mahon  v.  Savage,  1  Rep.  T. 
Redesdale,  ill;  and  see  Rob. 
on  Stat,  of  frauds,  64,  n. 


(c/)  Whithorne  r.  Harris, 
2  Ves.  527. 

(o")  Gower  u.  Mainwaring, 
2  Vcs.  87. 
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had  married  with  them,  although  he  said  he  was  not  sare 
that  he  hit  the  intention  by  it(h).  But  upon  a  gift  to 
'^  my  nearest  relations  "  there  is  no  uncertainty,  and 
consequently  no  necessity  for  resorting  to  constrpction 
either  to  confine  or  extend  a  description  in  itself  suffi- 
ciently certain.  A  brother,  therefore^  would  take  in 
exclusion  of  a  nephew  (i). 

In  a  case  in  Peer  Williams  (k),  the  bequest  was  to 
poor  relations,  and  a  countess,  as  a  relation  within  the 
limits,  claimed  a  share,  and  it  was  decreed  to  her,  in 
regard  that  the  word  poor  was  frequently  used  as  a  term 
of  endearment  and  compassion,  rather  than  to  signify  an 
indigent  person ;  as,  speaking  of  one's  father,  one  often 
says,  my  poor  father,  or  of  one's  child,  my  poor  child. 
But  the  reporter  treats  this  as  a  case  of  compassion,  the 
countess  not  having  a  suffcient  estate  to  support  her 
dignity.  In  a  case  before  Lord  Hardwicke,  he  appears 
to  have  determined,  that  where  the  bequest  was  to  poor 
relations^  it  should  not  be  confined  to  the  rule  of  the 
statute  of  distributions,  but  should  be  extended  to  those 
that  were  of  kin,  and  objects  of  charity  (/) ;  although 
he  held  that  this  construction  could  not  prevail  where 
the  bequest  was  to  the  nearest  poor  relations  (m).  Sir 
Thomas  Se well,  also,  thought  that  the  epidiet  poor  was 
to  be  attended  to,  but  he  would  not  extend  the  bequest 

to 

(A)  Devisme  v.  Mellisb,  5  Ves.  (/)  Attorney-General  v.  Buck- 

Jun.  529.  land,  1  Yes.  331 ;  Ambl.  7,  cited. 

(f)  Smitlir.  Campbell,  19  Yes*  (m)  Goodinge    v.    Goodinge, 

Jun.  400.  1  Yes.  231 ;  and  Edge  v.  Salis- 

(k)   Anon.  1  P.  Wms.  327.  bury,  Ambl.  70. 
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to  relations  beyond  the  limits  (n)  ;  and  Lord  Redesdale 
seems  to  have  made  a  similar  decision  in  the  case  of 
r  Mahon  v.  Savage  (o),  where  he  determined,  that  under 
a  bequest  to  poor  relations,  a  person  becoming  rich  be- 
fore the  distribution  was  not  entitled.  However,  it  was 
expressly  decided  by  Lord  Camden,  that  the  addition  of 
the  epithet  poor  or  necessitous^  or  the  like,  does  not  vary 
the  case,  but  the  will  must  be  read  as  if  the  word 
denoting  poverty  was  not  in  it,  as  there  is  no  distin- 
guishing betxveen  degrees  of  poverty  (p),  which  we  may 
observe  is  a  much  better  reason  than  that  given  for  a 
similar  determination  in  the  case  in  Peer  Williams. 
So  where  the  bequest  was  to  the  testator's  relations 
'^  fearing  God  and  walking  humbly  before  him,"  these 
words  were  rejected  by  Lord  Cowper.  And  in  a  later 
case  (g),  where  it  was  to  the  relations,  ''  who  were  most 
deserving,"  the  Master  of  the  Rolk  said,  that  he  had 
no  rule  of  judging  of  the  testator's  relations,  and  could 
not  enter  into  spirits,  and  therefore  could  not  prefer  one 
to  another.  Upon  the  whole,  then,  there  appears  to  be 
great  reason  to  contend  that  the  true  rule  is,  that  the 
epithet  poor,  necessitous,  or  tiie  like,  is  merely  nugatory, 
although  certainly  there  is  a  considerable  weight  of 
authority  in  favour  of  the  contrary  doctrine. 

The 


(fi)  Brunaden  v.  Woolridge, 
Ambl.  507 ;  see  Isaac  v.  Defiriez, 
ibid.  595,  508 ;  and  see  Carr  v. 
Bedford,  2  Cha.  Rep.  77 ;  and 
1  Bro.  C.  C.  38  ;  and  Gower  v. 
Mainwaring,  2  Ves.  87,  1 10. 

(0)  1  Rep.  T.  Redesdale,  1,11; 
but  read  the  case ;  and  see  White 


V.  White,  7  Ves.  Jun.  433 ;  but 
note,  there  the  bequest  was 
odierwise  too  remote,  and  void. 

ip)  Widmore  v.  Woodrofie, 
Ambl.  686 ;  1  Bro.  C.  C  33,  n. 

(jj)  Doyley  v.  Attorney  Gene- 
ral, 4  Yin.  Abr.  485,  pi.  16;  see 
Cole  r.  Wade,  16  Ves.  Jun.  87. 
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The  words  "  most  necessitous  of  my  relations,"  or 
similar  words,  must  receive  the  same  construction  a^ 
poor  relations  (r). 

The  signification  imposed  on  the  word  relations  is 
for  the  same  reason  extended  to  a  bequest  to  '^  kin- 
dred (s) ;"  and  "  next  of  kin  "  has  likewise  received  the 
same  interpretation  (/) ;  but  the  better  opinion  is,  that  if 
there  is  nothing  to  show  that  the  testator  had  reference 
to  the  statute  of  distributions,  or  to  a  division,  as  in  the 
case  of  intestacy,  the  nearest  in  kindred  only  would  be 
entitled ;  and  that  brothers  and  sisters  would  exclude 
nephews  and  nieces  from  participating  in  such  a  be- 
quest {u).  A  similar  construction  has  been  put  upon 
the  word  "  family  (^),"  although  certainly  that  word 
may,  according  to  the  context,  have  different  significa- 
tions in  different  wills.  It  may  be  restrained  to  mean 
only  the  children  (^).  In  one  case  Lord  Alvanley,  at 
the  Rolls,  construed  it  to  embrace  a  husband  of  the 
party,  although  he  cautiously  referred  his  decision  to  the 
particular  case  before  the  Court  (z) ;  and  in  a  devise  of 
real  estate  it  means,  it  is  said,  the  heir  at  law  (a). 

Lord  Thuriow  has  justiy  observed,  that  a  bequest  to 
relations  is  not,  under  the  foregoing  construction,  ren- 
dered 

(r)  Widmore  v.    Woodroffe,  (x)  Cruwys  v.  Colman,  9  Vcs. 

uUsup.  Jun.  319;  and    see  Gower  v. 

(«)  Carr  v.  Bedford,   2  Cha.  Mainwaring,  a  Ves.  no ;   see 

Rep. 77 ;  and  »ec  9  Ves.  Jun.  3^3.  Doe  v.  Joinville,  3  East,  1 7a. 

(0  Phillips  V.  Garth,  3  Bro.         (^)  S^9  ^~-  ^^  ^^ 
^  ^  P  («)    Mac   Leroth   v.    Bacon, 

^•^•^^  5  Ves.  Jun.  156. 

(tt)  Gafriek  v.  Lord  Camden,         ^a)  Wright  v.  Atkyns,  17  Ves. 

14  Vcs.  Jun.    373;    Smith    v.  Jun.  255;  Doe  r.  Smith,  5  Mau. 

Campbell,  19  Ves.  Jun.  400.  &  SeL  ia6. 
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dered  totally  inofficious,  for  the  Zinfe  cannot  claim,  the 
statute  providing  for  her  by  the  name  of  wife  (b).  And 
as  this  construction  is  only  made  in  the  absence  of  evi* 
dence  of  the  testator  s  intention,  any  express  direction 
by  him  wiU  be  imiperative.  Therefore,  where  the  be- 
quest was  to  the  relations,  equally  to  be  divided  between 
them,  Lof d  Talbot  determined  that  an  unequal  distri- 
bution could  not  be  directed  (c);  and  he  accordingly 
decreed  them  to  take  per  capita,  although  under  the 
statute  they  would  have  taken  per  stirpes ;  and  ^'  share 
and  share  alike  "  have  the  same  meaning  as  ^'  equally 
to  be  divided  (£?)/'  So  where  a  testator  explains  the 
meaning  which  he  attaches  to  the  word,  his  will  must 
be  attended  to ;  as,  where  a  testatrix  gave  a  residue  to  be 
divided  between  her  relations^  that  is,  the  Greenwoods, 
the  Events,  and  the  Dows.  The  Everits  were  not 
within  the  degree  of  relationship  limited  by  the  statute, 
but  were  decreed  to  take  jointly  with  the  Greenwoods 
and  Dows,  who  were  (e). 

It  remains  to  observe,  that  parol  evidence  is  inad- 
missible of  the  testator's  intention  not  to  confine  the 
word  relations,  kindred,  &c.  It  is  immaterial  that  he 
knew  relations  to  mean  more  than  next  qfkin.  It  may 
however  be  shown,  that  the  testator  had  relations  in  a 
particular  place,  and  that  he  knew  them ;  but  the  evi- 
dence cannot  be  acted  upon  in  opposition  to  the  words 
oftiiewiU(/).  11.  But 

(i)  See  1  Bro.  C.  C  33.  (e)  Greenwood  v.  Greenwood, 

(c)  Thomas  v.  Hole,  For.  251 ;  1  Bro.  C.  C.  33,  note. 

Butler  V.  Stratton,  3  Bro.  C.  C.  {/)  Goodinge  v.  Goodinge, 

367 ;  Wimbles  v.  Pitcher,  12  Ves.  1    Ves.    231 ;    see    (Grreen    v. 

Jun.  433.  Howard,  1  Bro.  C.  C.  31.  Edge 

{d)  Phillips  V.  Garth,  3  Bro-  v.  Salisbury,  Ambl.  70. 

C.  C.  64* 
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II.  But  although  the  Court  of  necessity  thus  restraiais 
the  import  of  the  word  relations,  yet,  where  a  party 
has  a  power  of  selecting  or  distributing  amongst  reia- 
turns,  he  may  go  beyond  the  rule  which  the  Court 
itself  adopts,  when  the  distribution  is  made  mider  its 
authority  (g).  And  the  Court  will  not  deprive  the 
donee  of  the  discretion  reposed  in  him,  but  will,  although 
a  bill  is  filed  for  an  account  and  distribution,  still  permit 
him  to  exercise  his  power  under  the  eye  of  the  Court  {h)\ 
but  unless  the  donee  has  a  power  of  selection  he  can 
only  appoint  to  the  next  of  kin  (t). 

In  this  kind  of  bequests,  m  default  of  appointment , 
the  fund  vests  in  the  persons  who  are  next  of  kin  at  the 
death  of  the  donee  of  the  power,  and  not  in  the  persons 
who  were  next  of  kin  at  the  death  of  the  testator  (k). 


(g)  Harding  r.  GTyn,  i  Atk. 
469;  5  Yes.  Jun.  501^  stated 
from  R«g.  Lib.;  Supple  v.  Low- 
son,  Ambl.  739 ;  Cruwjrs  v.  Col- 
naan,  9  Yes.  Jun.  319 ;  Mahon 
V.  Sarage,  1  Rep.  T.  Redesdale, 
111;  Forbes  v.  Ball,  3  Mer.  437. 

(fi)  Carr  v.  Bedford,  9  Cha. 
Rep.  77;  Brunsden  v.  Wool- 
ridge,  AmU.  507;  Bennett  V. 
Honywood,  ib.  708 ;  Supple  r. 
Lowson,  ib.  739 ;  Mahon  v.  Sa- 
vage, 1  Rep.  T.  Redesdale,  111; 
and  see  Gower  v.  Mainwaring, 
«Yes.  87,  110;  Cole  v.  Wade, 


16  Yes.  Jun.  37 ;  sed  vide  supra, 
p.  500,  and  jti.  the  distinction. 

(t)    Pope     V.     Whitcombe, 
3  Mer;  689. 

{k)  Harding  v.  Glyn,  Cruwys 
V,  Colman,  uHsup, ;  see  Cole  v. 
Wade,  16  Yes.  Jun.  31 ;  Pope  v. 
Whitcombe,  3  Mer.  689.  In 
common  cases  it  is  otherwise. 
Doe  V.  Lawson,  3  East,  378.  As 
to  the  claim  of  reprcsentadres  of 
relations,  see  Bennett  v.  Hony- 
wood, Ambl.  708 ;  Mahon  v.  Sa- 
vage, 1  Rep.  T.  Redesdale,  111. 
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or    POWERS   TO   JOINTURE. 

It  has  been  already  shown  in  what  instances  equity  will 
aid  the  defective  execution  of  a  power  to  jointure  {a), 
and  the  estates  which  may  be  created  under  the  power 
have  also  been  pointed  out  (i).  It  remains  only  to  state 
such  questions  as  may  be  said  peculiarly  to  relate  to 
this  power,  although  certainly  the  decisions  upon  them 
would  equally  govern  any  other  power  of  a  similar 
nature. 

As  the  object  of  a  power  to  jointure  is  to  enable  the 
party  to  whom  it  is  given  to  make  a  provision  for  the 
wife  who  shall  survive  him,  and  as  the  power,  however 
frequently  exercised,  can  only  operate  as  a  charge  in 
one  instance,  the  most  liberal  construction  should  be 
put  upon  the  power  in  favour  of  a  repeated  execution 
of  it.  ,  And  it  has  been  decided,  that  under  a  power,  if 
a  man's  present  wife  die,  and  he  marry  any  other  wife, 
then  and  so  often  to  settle  a  jointure  for  such  wife 
during  her  life  will  enable  him  to  settle  a  jointure  upon 
any  wife  that  he  may  afterwards  marry,  and  so  toties 
quoties  (c). 

But  in  a  case  where  the  testator  directed,  that  if  his 
son  married  a  gentlewoman  with  a  good  fortune,  the 

trustees 

(a)  Vide  supra^  p-362. 

(b)  Vide  supra^  ch.  9,  sect.  3,  div.  i. 

(c)  Hervcy  v.  Hcrvey,  1  Atk.  561 ;  Bam.  Cha.  Rep.  103. 
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trustees  should  settle  a  rent-charge  on  her  for  her  life, 
subject  thereto  on  the  issue  of  that  marriage  in  strict 
settlement ;  but  if  the  son  died  without  issue,  then  over, 
and  the  question  was,  how  the  estate  was  to  be  settled, 
Lord  Hardwicke  determined,  that  an  estate-tail  should 
be  given  to  the  son  after  the  strict  settlement,  as  other- 
wise the  issue  of  any  future  marriage  could  not  take, 
which  would  defeat  the  testator's  intention.     He  said 
it  was  objected  that    this    inconvenience    would  not 
happen  there ;  for  that  the  trustees  might  execute  this 
power  toties  guotieSj  and  that  gentlewoman  was  nomen 
coUectivum,     But  that,  he  said,  would  not  be  according   . 
to  the  construction  of  powers,  which  can  be  executed 
but  once,   unless  the  words  import  otherwise,  as  it 
evidently  was  not  there,  although  it  might  be  executed 
upon  a  second  wife,  if  not   done  before.     And  this 
decree,  he  added,  answers  all  the  words  in  the  will  (d). 
This  case,  it  will  be  observed,  can  scarcely  be  ranked 
with  those  upon  the  common  power  of  jointuring,  for 
the  object  of  the  power  was  to  make  a  strict  settlement 
of  the  estate,  and  not  merely  to  authorize  the  limitation 
of  a  jointure. 

^A  general  power  to  jointure  to  a  particular  amount, 
without  expressing  that  it  shall  be  clear  of  taxes,  will 
only  enable  an  appointment  of  the  jointure,  subject 
to  natural  outgoings,  as  parochial  payments  and  re- 
pairs, &c.  (e). 

Where  the  jointure  is  to  be  of  the  clear  yearly  value, 
it  means  clear  of  incumbrances  and  all  other  charges, 

which, 

(d)  AUanson  v.  Clitherow,  i  Ves.  24. 

(e)  Hervey  v.  Hervey,  1  Atk.  561 ;  Barnard.  Cha.  Rep.  103 ; 
Lady  Londonderry  i\  Wayne,  Ambl.  424. 
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which,  by  the  course  .and  usage  of  the  country  in  which 
the  lands  lie,  ought  to  be  borne  by  the  tenant,  but  sub- 
ject to  the  land-tax  and  all  other  outgoings,  which, 
according  to  such  course  of  the  country,  ought  to  be 
borne  by  the  landlord.  In  the  case  in  which  this  waa 
decided,  Lord  Hardwicke  said,  that  the  word  "  clear" 
should  be  construed  in  the  power  as  it  would  in  an 
agreement  between  buyer  and  seller,  that  is,  clear  of 
all  outgoings,  incumbrances,  and  extraordinary  charges, 
not  according  to  the  customx  of  the  country,  as  tithes, 
poor-rates,  church-rates,  &c.  which  are  natural  charges 
on  the  tenant.  If,  he  added,  in  the  country  where  these 
estates  lie,  it  had  been  the  custom  for  the  landlord  to  pay 
those  rates,  he  should  have  thought  this  jointure  ought 
to  have  been  subject  to  them,  for  they  would  in  such 
case,  be  only  ordinary  charges.  But  the  contrary  was 
proved,  that  it  was  not  the  custom  of  the  country  {f). 
And  where  the  custom  is  for  the  tenant  to  pay,  it  is  not 
itiaterial  that  in  respect  of  the  particular  estate  the  land- 
lord has  agreed  to  pay  them,  so  as  to  increase  the.nominal 
value  of  the  lands  by  increasing  the  rent  (g^). 

So  under  the  words  clear  of  cAor^e  or  reprice  the  join- 
ture could  not  be  limited  clear  of  land-tax  (A).. 

But  where  the  power  was  to  jointure  to  a  stated 
amount,  without  any  deduction  or  abatement,,  ^or  aty 
taxes,  charges^  or  impositions,  imposed,  or  to  be  imposed, 
parliamentary  or  otherwise,  but  subject  to  leases  in  being 
at  the  time  of  such  execution  made,  Lord  Hardwicke 
decreed,    that  the   power  authorized  a  jointure  to  be 

appointed, 

{f)   Earl    of   Tyrconnel   v.  {h)  Atnbl.  240;  2  Vcs.  504; 

Duke  of  Ancaster,  Ambl.  237 ;  as  to  the  extent  of  the  word 

2  Ves.  500.  reprize^  see  Hall  o.  Hall,  2  Dick. 

{g)  S.  C,  710 ;  and  see  2  Atk.  545. 
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appointed,  ^^  free  from  all  incumbrances,  rent-charges, 
rents-seek,  fee-farms,  quit-rents,  annuities,  stipends  to 
ministers,  pensions  and  procurations  payable  thereout, 
and  also  free  from  all  parliamentBry  taxes  or  impositions 
of  such  nature  and  kind  as  were  in  being  at  the  time  of 
executing  the  power,  and  particularly  from  the  land-tax 
then  in  being  (0 ;"  and  the  words  fteefrom  taxes^  par- 
ticularly embrace  the  land-tax  as  being  ^the  only  tax  to 
which  land  is  absolutely  liable  (k). 

And  where  a  man  having  power  to  jointure  clear  of 
all  iaxes^  by  articles  referring  to  his  power,  agrees  to 
grant  a  jointure  free  from  reprizes^  or  the  like,  although 
die  words  may  not  be  co-extens)ve  with  those  in  the 
power,  yet  as  the  intention  is  evident,  it  shall  be  con- 
sidered an  agreement  to  grant  such  a  jointure  as  is 
authorized  by  the  power  (/). 

But  Lord  Hardwicke  very  properly  determined,  that 

where  land  of  a  given  value  is  to  be  settled,  the  taxes, 

from  which  the  jointure  is  to  be  free,  are  such  only 

as  were  in  being  at  the  time  of  executing  the  powers 

and  the  same  as  to  the  quantum  of  any  existing  tax,  so 

that  the  land  would  not  be  free  in  the  hands  of  the 

jointress  from  any  future  increase   of  the  tax  (i),  for 

otherwise  this  mischief  would    follow,  that  whenever 

any 
(t)  Marchioness  of  Blandford         (/)  Marchioness  of  Blandford 

V.    Duchess   of    Marlborough,  v.   Duchess    of  Marlborough, 

a  Atk.  54s.  a  Atk.  54a  ;  Lady  Londonderry 

(k)  Champemon  v.  Champer-  r.  Wayne,  Ambl.  424,  et  in/ra. 
non,  Dougl.  626,  cited ;  and  see         (m)  Marchioness  of  Blandford 

on  thegeneral  question,  Brewster  v.    Duchess    of    Marlborou^, 

o.  Kitchen,  1  Lord  Raytn.  317 ;  3  Atk.  543 ;  and  see  Ambl.  939, 

Bradbury  v.Wright,  Dougl.  624 ;  a  Ves.  502. 
and  see  Da  Costa  v.  Villareal, 
1  Bro.  C.  C.  4>  n. 
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f 

any  tax  varied,  that  would  be  a  defect  in  the  value  of 
the  jointure,  and  the  jointress  would  come  into  a  court 
of  equity  to  make  the  defect  good  against  the  remainder- 
man. 

And  where  lands  of  a  given  value  are  to  be  settled,  the 
value  is  in  other  respects  to  be  taken  as  it  stood  at  the 
time  of  the  execution  of  the  power.  This  Lord  Hardwicke 
repeatedly  determined  (w).  If  by  any  accident  after 
the  execution  of  the  power  there  should  be  an  excess, 
it  will  be  for  the  benefit  of  the  jointress.  By  parity  of 
reason,  if  there  should  be  any  deficiency  by  inundation, 
or  casualties,  the  jointress  must  acquiesce  under  it ;  to 
construe  it  otherwise  -would  make  these  powers  desuU 
tory(o).  But  in  a  subsequent  case  before  Lord  North- 
ington,  where  the  point  was  not  much  debated,  he  held 
that  the  value  cannot  be  fixed  with  justice  but  at  the 
time  of  the  husband's  death.  The  wife  cannot  know  the 
value  but  by  inspection  of  leases,  or  by  information, 
if  the  estates  are  in  hand.  The  rent  taken  at  a  par« 
tictdar  time,  and  under  a  particular  letting,  ought  not  to 
bind  the  wife.  The  rent  of  an  estate  is  very  uncertain ; 
it  often  varies;  the  landlord  is  often  obliged  to  give 
boons.  Where  he  has  been  at  an  expense  of  improving, 
it  is  common  for  the  tenant,  instead  of  paying  a  sum  of 
money  for  the  improvements^  to  pay  an  increase  of  rent; 
and  he  accordingly  decreed  the  value  of  the  lands  to  be 

taken  as  at  the  time  of  the  husband's  death  (/>). 

The 

(n)  Sfarchioness  of  Blandiford         (o)  See  a  Atk.  544 ;  and  tee 

9  Atk.  542 ;  Earl  of  Tyrconnel        /  v    t   j      t     j    j     * 

T%  1      i.  \  /r  (p)    Lady    Londonderry    9. 

V.  Duke  of  Ancaiter,  s  Ve«.  500,     wiyiie,  Ambl.  424 ;   net  and 

Ambl.  357.  consider  the  case. 
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•  The  case  before  Lord  Northington  is,  in  some  respectai, 
dtstinguishable  from  those  before  Lord  Hardwicke^  but 
their  Opinions  are  at  variance.  The  value  must  be  taken 
as  it  stood  at  some  given  time,  and  Lord  Hardwicke's  is 
decidedly  the  better  rule*  For  by  that  rale,  if  the  power 
be*  duly  executed,  with  r^rence  to  the  time  of  its 
execution,  no  question  can  arise  upon  any  subsequent 
rise  or  fall  in  the  value  of  the  lands :  i^i^iereas,  if  Lord 
Northington's  opinion  were  to  be  foUowed,  nearly  evary 
case  of  this  nature  would  occasion  a  suit  in  equity ;  be- 
qiuse  in  most  cases  the  lands  would  fall  or  -rise  in  valiid 
between  the  time  of  the  execution  of  the  power  and  the 
husband's  death. 

<  Where  a  man  covenants  that  a  jointure  is  of  a  given 
t^alue,  the  wife  has  of  course  a  remedy  to  have  the  defect 
sdppUed  out  of  her  husband's  assets  (^) ;  but  where  it 
is  clear  that  the  parties  merely  intended  that  he  should 
execute  his  power,  although  he  agrees  to  do  domethmg 
beyond  it^  the  Court  will  consider  the  excess  afe  a:mi8take, 
and  will  not  give  the  wife^  a  compensation  in  Tespecttxf 
it  out  of  her  husband's  assets.  This*  was  settled  'm  th0 
caise  of  Londonderry  Vi  Wayne  (r),  where  a  man  h&tmng 
a  power  to  jointure  to  the -extent  of  400^7»'genierall]r, 
agreed  to  convey  part  of  the  estates  comprised  im  ^tte 
power,  of  the  yearfy  value  of  400  /«,  ckdr  oftiEures'md 
repnzes^  to  his  wife,  and  afterwards  executed  his  pofws 
mthout  making  the  jointure  clear  of  taxes.  And  Lord 
Northington  decreed,  that  the  insertion  of  the  words 
^' dear  of  taxes  and  reprizes,"  was  a  mistake.  •  The 
persons  concerned  imagined  that  the  words  of  the  pdwd 

were 

(q)  Probert  v.  Morgaa,  1  Atik.  440. 

(r)  Ambl.  434;  and  see  the  tonwene  of  the  case  supntf  p.  526. 


OF^POWZRS   TO   JQINTUHE.  531 

wefe  to  be  so  understood ;  and  he  was  of  opinion  that 
it  was  not  the  husband's  intention  to  covenant  beyond 
his  power  of  jointuring.  Another  ground  relied  upoft 
waSy  that  the  setdement  rectified  the  mistake ;  and  that 
the  wife,  who  had.  reserved  a  great  part  of  hev  own  for* 
tune  to  her  separate .  xise,  and  was.  assisted  by*  her  own 
solicitor,  a  man  of.  eminenoe^  was  to  be  considered  a 
feme,  sole,  and  capable  of  contracting,  although  she  was 
under  coverture.  .. 

But  of  bourse: iUb  rule  can.only^  prevail  wheie  it  is 
evident  .that  a  mistake  vwas  made  by  (dl  partm^  therefixie 
if' the  power  was  not  known  to  the  wife,  and  not  refensd 
to  in  the  articles,  it  is  clear  that  the  wife  might  come 
against  her  husband's  assets  fo«  miy  deficiency,  although 
he  should  execate  his  power  to  the  fullest  exteitt*;  and  lb 
would  be  no  plea  that  he  himself  mistook  the  construction 
or  extent  of  his  power. 

i .  It  is  veiy  customary  to  give:  a  .man  a  power  to  join- 
ture his  >wife  inKpropbrtion  to  die  fortune  she  bnngs; 
for  example^  tooL  per  annuuLfor  every  i;ooa/.;  and  as 
tlie.object  of  such  a  power  .is  that  the  estate  may  ^notte 
incumbered  in:£Bivour  of  a  womian  who:  brings  na  £rw 
tune  into. the  family,  any  onderliaiid execution,  of' it  mH 
be  seti  aside ;  a  nomiBal  portiontis  notsufficientjas,  if  die 
husband  or  his  friends:  advance  money  to.  make  tup  tbe 
sum,  and  it  is  afterwards  repaid  (^)^fsoald)ougbvshe  has 
a  portion,  yet  if  it  is  settled  tn  iieoseparate  use  itwaD 
not  enable  the  husband  :to  rexenrise  his  pow)si}(/)y'SO 
perhaps  if  it  wese  settled  :on: -the  husband  for  life  ODly> 
remainder  to  the  wife  absolutely. 

But 

(I)  Lord  TTTCoimel  v.  Duke  <tf  Ancaiter,  AxnbL  237,9  Yes.  500U 
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But  it  is  not  necessary  that  the  portion  should  be  paid, 
and  absolutely  expended  by  the  husband,  because  that 
'  would  put  it  out  of  his  power  to  make  a  reasonable 
settlement  of  it  on  his  family,  and  yet  enable  him  to  waste 
and  squander  it  away ;  therefore,  where  the  portion  is 
settled  in  a  proper  and  reasonable  manner  for  the  benefit 
of  the  family,  in  the  fair  way  of  contracting,  that  is  not 
within  the  reason  of  the  cases  on  fraud  and  collusion* 
Upon  these  principles  Lord  Hardwicke  determined,  that 
a  settlement  of  part  of  the  wife's  portion  on  the  hus- 
band for  life,  remainder  on  the  younger  children  of  the 
marriage,  and  in  ease  there  should  be  no  such  child^  on 
the  survivor  of  the  husband  and  wife,  was  not  a  fraud 
on  the  power,  although  the  wife  survived  him,  and 
there  was  no  younger  child,  so  that  she  herself  even- 
tually became  entitled  to  her  portion  as  well  as  her 
jointure  (u). 

In  a  late  case,  where  an  estate  was  devised  to  several 
persons  and  their  issue  male,  in  strict  settlement^  with  a 
power  to  the  tenants  for  life  to  jointure  according  to  the 
amount  of  the  wife's  portion,  upon  condition  that  not 
less  than  two  thirds  of  the  portion  should  be  settled, 
'*  one  third  upon  the  eldest  son  of  the  marriage,  and  one 
other  third  upon  the  younger  children,"  Lord  Eldon 
determined  that  a  life-interest  in  the  two  thirds  might 
be  reserved  to  the  husband  ;  and  that  the  interest  of  an 
eldest  son  might  be  divested  in  case  of  his  death  without 
issue  male  under  twenty-one  Qp). 

Under  a  power  of  this  nature,  the  tenant  for  life  can- 
not bind  the  estate  in  the  hands  of  the  remainder-man  in 

respect 

(tt)  Lord  Tyrconnel  V.  Duke  of  Ancaster,  uUtup* 
.(4r)  Burrell  v.Crutdiley,  i5yes.  Jan.  544. 
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Tespect  of  any  part  of  his  wife's  fortune,  not  received  or 
ascertained  till  after  his  deaths  for  the  estate  might 
otherwise  be  burdened  with  jointures,  to  take  effect 
upon  remote  contingencies,  or  possibilities  of  further 
portions  coming  in.  But  if  it  be  agreed,  that  in  consi- 
deration of  such  future  jointures  the  wife's  future,  pro- 
perty shall  belong  to  the  husband,  as  she  cannot  have 
the  recompense  in  consideration  whereof  it  was  agreed 
she  should  part  with  it,  she  will  be  entitled  to  retain 
such  property  herself  («). 

(z)  Holt  V.  Holt;,  2  P.  Wms.  648  ;  Vide  suprOf  p.  363. 


SECTION  VIIL 

OF   THE    EFFECT  OF   AN    EXCESSIVE   EXECUTION. 

XHERE  are  three  modes  in  which  a  power  may  be 
exceeded :  First,  in  the  objects,  as  where  a  power  to  ap- 
point to  children  or  nephews  is  exercised  in  favour  of 
grandchildren  or  great  nephews.  .2dlj,  In  the  interests 
given,  as,  where  under  a  power  of  leasing  for  twenty- 
one  years,  a  lease  is  granted  (or  twenty-two  years. 
3dly,  In  conditions  annexed  to  the  gift,  as  where  the 
fund  is  given  on  condition  that  the  appointee  pay  a 
particular  debt. 

We  have  in  this  chapter  already  had  occasion  to  treat 
of  what  amounts  to  an  excessive  execution  of  a  power^ 
and  we  have  now  only  to  consider  the  effict  of  the 
excess. 
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-  I.  And  firsts  Where  the  power  is  exercised  in  fofoour 
cfpersom  not  Directs  o^  the  power.  It  hath  before  been 
observed,  that  a  will  made  in  raecution  of  a  power  must 
receive  exactly  the  same  construction  as  a  proper  will. 
Now  it  is  a  rule  of  iaw^,  that  where  a  testator  has  two 
objects,  one  particular,  and  the  other  general,  and  the 
particular  intent  cannot  be  effected  unless  at  the  ex  peine 
olE^dia  general  one,  the  latter  shall  be  carried  into  eflfecl 
at  the  expense  of  the  fbrmen  This  is  the  case  where  a 
man  gives  an  estate  to  one  for  life,  with  remainder  to  his 
issue,  but  the  estate  is  so  given  that  all  the  issue  cannot 
take  unless  through  their  parent.  The  particular  intent 
is,  that  the  parent  shall  only  take  for  life ;  the  general 
intent  is  that  all  the  issue  take,  and  in  these  cases  the 
Court  will  effectuate  the  general,  at  the  expense  of  the 
particular,  intent,  by  giving  the  parent  an  estate-tail  (I). 
This  doctrine  applies  with  equal  force  to  similar  limi- 
tations in  :tvills  executed  under  powers.     An  important 

question 


(I)  This  doctrine  appears  to  have  been  carried  too-far.  And  it  is 
established,  that  where  there  is  only  2l  single  intNit  to  ^reate  a  per- 
petuity, and  not  a  particular  nnd  a  general  intent,  the  Court  cannot 
enlarge  the  limitation :  Thus,  where  there  was  a  devise  to  A  for  lifc^ 
vi^  after  km  to  his  eldest  or>any  other  son  during  his  life,  and 
%f^t  them  Xo  as  many  pf  his  descendants,  issue  noale,  as  should  be 
beyrs  of  his  or  their  bodies  down  to  the  tenth  generation,  during 
fheir  lives,  it  was  determined  diat  A  took  for  life  only.  Seaward  v. 
Willock,  5  East,  198 ;  SomerviUe  0.  Lethbridge,  6  Term  Rep.  213 ; 
and  see  White  v.  Collins,  Com.  398  ;  Doe  and  Gofl^  1 1  East,  658 ; 
but  where  the  devise  amounts  simply  to  «n  executory  trust,  a  court 
^f  «q^ity  mhy  efectua^  thie  i^teiMion ;  .see  Humberston  v.  Humr 
berston,  Prec.  Cha.  454 ;  1  P.  Wms.  333 ;  a  vol.  Ca.  and  0pm.  417; 
but  Doe  and  Golf  was  denied  to  be  law  in  the  late  case  of  Doe  v. 
Jesson^  in  Dom.  Proc. 
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questioti  has  arisen  in  relation  to  it,  upon  which  the 
Judges  have  been  much  divided  in  opinion.  The  ques- 
tion is,  whether,  under  a  power  to  appoint  to  children, 
an  appointment  to  a  child  for  life,  remainder  to  hig  chil- 
dren, who^  are  incapable  of  taking,  shall  give  the  child 
himself  an  •  estate>-tail  in  order  to  e&ct  the  general 
intent. 

This  point  first  arose  in  a  case,  where  money  was 
directed  to  be  laid  out  in  land,  -  to  be  settled,  after  the 
death  of  fhe  husband  and  wife,  to  the  children  of  the 
marriage,  as  the  father 'by  deed  or  wHl  should  appoint. 
The  father,  by  his  Mill,  directed  part  of  th^  fund  to 
b^  laid  out  in  real  estate,  to  be  conveyed  to  the  use 
of  his  daughter,  during- her  lifCf  for  her  separate  use, 
lemainder  to  all  and  every  the  child  and  children  of  his 
daughter,  as  tenants  in  common.  Lord  Kenyon,  then 
Master  of  the  Rc^Is,  determined,  that  in  Order  to  eflfec- 
Hitete  the  testator's  general  intention  the  daughter  idust 
be  considered  as  taking  an  estate-tail  (a). 
^  In  the  case  of  Qriffith  v.  Harrison  (6),  where  the  de- 
vis^  was  to  the  wife  for  life^  with  an  exclusive  power 
of  appcMnting  by  wiM  to  the  children,  but  so  as  the  estate^ 
should  not  be  divided,  but  transmitted  entire  to  his  hdrs, 
the  wife  by  will,  gave  the  estate  to  one  of  her  sons  for 
life,  remainder  over  to  his  children  in  strict  settlement, 
and  so  to  her  other  chilcken  and  their  children  success- 
ively in  like  manner,  the  Judges  of  the  Court  of  King's 
Bench  ware  divided  in  opinion  upon  the  operation  of 
J   .  .  the 

(a)  Pitt  V.  Jackson,    s  Br«.     viie  was  to  issue,  which  may  be 
€.  C.  51 ;  see  Phelj[>  v.  Hay,  App.     considered  a  word  of  limitadoB. 
No.  18 ;  but  note,  jthere  the  de-         (6)  4  Term  Kep.  737. 
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the  will  creating  the  power.  Lord  Kenyon,  and  Grose,  J. 
agreed  that  there  was  an  excess  in  the  execution  of  the 
power;  but  they  certified,  that  although  the  appoint* 
ment  could  not,  as  they  conceived,  take  effect  in  the 
particular  manner  the  widow  intended,  yet  her  general 
intention  being  that  the  children  of  her  several  children 
should  take  estates  of  inheritance  in  tail  general,  on  the 
death  of  their  respective  parents,  they  thought  that 
that  general  intention  should  be  carried  into  execution 
as  far  as  the  power  given  by  the  husband  would  allow ; 
and,  consequently,  that  the  children  respectively  took 
estates  in  tail  general.  This  construction  they  thought 
fairly  warranted  by  great  authorities.  This  opinion,  we 
must  perceive,  accords  precisely  with  Lord  Kenyon's 
decfision  in  Pitt  v.  Jackson.  The  other  two  Judges, 
Ashurst  and  BuUer,  did  not  deliver  any  opinion  on  this 
point,  for  they  thought,  on  the  authority  of  the  Duke  of 
Devonshire  v.  Cavendish  (c),  that  the  power  authorized 
a  limitation  in  strict  settlement,  but,  if  it  did  not,  then 
they  thought  that  it  authorized  a  limitation  to  the  children 
during  their  lives  only.  In  a  prior  case,  however,  Mr. 
Justice  BuUer  appears  to  have  entirely  agreed  with  Lord 
Kenyon's  opinion  in  Pitt  and  Jackson  (d). 

The  case  of  Griffith  v,  Harrison  arose  upon  a  case 
sent  out  of  the  Court  of  Chancery ;  and  upon  the  first 
hearing  the  Lord  Chancellor  seemed  to  think  that  it 
was  not  an  estate-tail  (e).  It  does  not  appear  what 
ultimately  became  of  the  case ;  but,  as  it  was  a  bUl  filed 
against  a  purchaser  for  a  specific  performance,  the  bill 

was 

(c)  Vide$upra^  p.  501.  («)  3  Bro.  C.  C  4lo» 

{d)  See  Robinson   v.  Hard- 
castle,  12  Term  Rep.  254. 
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was  DO  doubt  dsimissed  in  consequence  of  the  different 
opinions  of  the  Judges,  a  purchaser  not  being  compellable 
to  accept  a  doubtful  title. 

In  Routledge  v.  Dorril  {f\  Lord  Alvanley  said  that 
he  subscribed  to  the  case  of  Pitt  v.  Jackson,  as  far  as 
it  was  decided^  with  regard  to  real  estate  settled  to  a 
person  who  was  an  object  qf  the  power  for  life^  with 
limitations  in  strict  settlement ^  to  persons  not  objects  qf 
the  poxver^  for  that  was  decided  in  Humberston  v.  Hum- 
berston  {g\  and  Spencer  v.  Duke  of  Marlborough  (A). 
Pitt  V.  Jackson  was,  he  said,  a  case  of  real  estate.  The 
first  and  other  sons  were  incapable  of  taking  as  pur- 
hasers.  Lord  Kenyon  thought,  that  as  it  was  perfectly 
clear  it  was  intended  to  go  to  the  daughter  and  her  issue, 
and  they  could  not  take  as  purchasers  to  effectuate  the 
general  intention  of  the  testator,  it  should  be  so  moulded, 
and  he  relied  upon  Chapman  v.  Brown  (i).  There, 
according  to  the  report,  Lord  Mansfield  laid  down  that 
dodtrine,  and  he  {Lord  Alvanley)  did  not  find  much  ob« 
jection  to  it,  viz.  that  where  there  is  a  limitationfor  Ufe^ 
to  a  person  unborn^  with  remainders  in  tail  to  the  first 
and  other  sons^  as  they  cannot  take  as  purchasers^  but 
may  as  heirs  qf  the  body^  and  as  the  estate  is  clearbf 
intended  to  go  ia  a  course  qf  descent,  it  shall  be  construed 
an  eslate-taU  in  the  person  to  wham  it  is  given  for  life. 

In  a  case  which  occurred  nearly  sixteen  years  after 
Pitt  ^.  Jackson,  Lord  Kenyon  said,  that  perhaps  no 
case  had  carried  the  doctrine  fieuther  than  he  did  in  Pitt 
v.  Jackson,  and  he  knew  that  great  Judges  entertained 

considerable 

</)  3  Ve«.  Jan.  364.  (*)  5  Bro.  P.  C.  599. 

(g)  i  P.  Wm.  381.  If)  3  Biurr.  1626. 
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considerable  schiples  at  the  time  concerning  that  deci- 
sion. •  It 'Went  in<feed  to  the  outside  of  ^e  rules  of  con- 
struction, yet  still  he  did  not-  think  it  was  wrong  (k). 
Ip  Routledge  v.  Dorril,  Lord  Alvanley  said  that  he 
knew  the  doctrme  in  Pitt  t;.  Jackson  had  by  very  great 
authorities  been  questioned.  Indeed,  although,  appa-* 
fently,  the  fact  is  not  generally  known,  the  case  of  Pitt 
V.  Jackson  ultimately  met  with  no  decision.  The  caBe 
afterwards  came  on  to  be  heard  before  Lord  Rosslyiii 
and  it  then  appeared,  that  tho  children,  in  default  of  i^- 
pointment,  were  to  take  estates«tail  under  the  ^UUmenU 
And  the  Chancellor  said,  thatunder  the  drcumstanees, 
a!bd  if  the  necessity  of  the  case  obliged  the  Court  to 
CMisider  how  to  dispose  of  this  strange  execution  ctf 
&e  power,  he  should  be  very  much  incUned  to  adopt 
the  idea  -Lord  Kenydn  pursued ;  but,  as  the  child  took 
aa^  estate-tail  under  the  settlement,  he  determkied  that 
^e-appointnient  was  void  beyond  the  life-estate ;  there* 
fore  there* was  onfy  this  difference,  thatunder  the  ori^nal 
settlement  she  would  have  an  estate-tail  at  once,  and; 
VEt  this  way,  an  estate  for  life,  remamder  to  bers^f  m 
tail(  which  wa»the  same^  for  her  life^state  was^moulded 

But  although  this  doctrine  has  never  been  decided,  it 
rest§  on  high  Authority .-  'Had  Lord  Kenyon  be^iCbanA 
cellor,  instead  of  Masteir  of  the  Rolls^  the  point  evi- 
dehtly  would  haVe  beea* decided;  ^and^  paradoxical- 4is 
it  may  appear,  hi9^  decision  at  the  Rdls,  althou^ 
>    .-*  .,.      »..  ..,^  .  .,,  ^  revcH'seQ 

ik)  Bruclenell  v.  ElweB,  i  East,    .     (/)  Smith  v.  Lord  CameIford» 

451 dVes.  Juiu698;iuad  seeBri^tpw 

0.  Warde,  2  Ves.  Jan.  336. 
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reversed,  was  not  over-ruled.  The  opinions,  too,  of  Mf. 
Justice  Buller,  Mr.  Justice  Grose,  Lord  Alvanley,  and 
even  Lord  Rosslyn,  all  stand  in  favour  of  Lord  Kenyon's 
doctrine.  In  Adams  xh  Adams  (m),  however^  where^ 
under  a  poM-er  to  appoints  to  children,  the  parent  ap- 
pointed to  the  children  foi  life,  remainder  to*  their  sons 
in  tail,  remainder  to- their  daughters,  in  tail,  Ithe  doctriv^ 
of  cypres  yfesB  not  discussed ;  and  Lord  Mansfield,  and 
die  other  Judges  of  B.  R.'  certified  to  theXord  Chan- 
cellor, by  whom  the  case  was  sent,  that  the  power  was 
exceeded  by  limiting  estates  to  the  grandchildren,  but 
that  the  limitations  to  the  children  for  life  were  gop^^ 
and  the  disposition  of  the  inheritance  to  their  childn^i 
void.  Therefore,  as  there  was  no  appointment  of  tjt^^ 
inheritance  of  the  premises,  the  estate  .went  ta4he  uses 
declared  by  the  deed  creating  the  power,  in  defend  iof 
appoiutment,.  subject  to  .the  estates  for  life  ta  tk» 
children.  i  ,  ,i 

(  This  certainly  is  a  considerable  authority  against  the 
doQtnne,)  fdthou^  it  was  not .  necessary , to  4^ide  the 
points  Atdil  events  the. doctrii^e  mast  i;iot  be.canji^ 
too  far.  <It.  has  nevier,  for  instance,  been  ruled,  that  a 
Ihnitailion  rby  williiof  a  legalestate  to  an  unborn  child» 
for^e,  remainder  to  his  children,  will  be  construed,  to 
give  the  intended  tenairf  for  M^  an.  eslate^iatL  («i). .  %  , 
'  Nor  will  this  construction  psevail  junlessit  will  clearly 
^ectuate  the  testator's  geneiial' intention.  -  Theyreibfi%.in 
a  case  (o)  where  the  estate  ^was  given  by  a  settlement  to 

'x'izH,'.'  \    .')    •    '    »«•.!    (».    *   :r    i'\   '"'    •  '    «    T    .':    r.^-  jthC 

*  i'    «  • 

(m)  Cowp.  651 ;  the  certificate         (n)  See  s  Ves.  Jun.  365 ;  Sea« 
was   confiriaed   ^  November,     ward  c^WBlock,  5  £aa^  igS*. , 
1377.  (o)  Bristow  V.  Warde,  2  Vet. 

Jun.  336. 
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the  children,  as  the  fkther  should  appoint,  and  in  default 
of  appointment,  to  them  as  tenants  in  common,  in  tail, 
with  cross-remainders  in  tail,  and  the  father  by  his  will 
appointed  part  of  the  estate  to  one  of  his  sons,  Henry, 
for  life,  remainder  to  the  children  of  Henry,  as  he 
should  appoint,  it  was  insisted  that  Henry  should  take 
an  estate-tail ;  and  Lord  Rosslyn  in  the  course  of  the 
argument  asked  why  he  could  not  put  that  construction 
on  the  devise ;  to  which  he  was  answered,  that  it  was 
intended  that  the  children  (of  Henry)  should  take  abso- 
lutely, not  that  it  should  go  as  an  estate-tail  would 
carry  it.  It  was  said,  that  the  principle  of  all  the  cases 
for  an  implied  estate-tail  is,  that  there  was  a  clear  in- 
.didum  of  an  intention  that  all  the  issue  should  take  in 
the  course  in  which  an  estate- tail  would  go,  but  that 
no  inference  could  be  drawn  from  those  cases  to  this, 
where  there  was  no  such  indication.  Lord  Rosslyn,  in 
delivering  judgment,  adopted  these  arguments.  He  said 
that  the  case  of  Pitt  v.  Jackson  would  not  enable  him  to 
do  the  same  thing  here,  for  here  it  was  a  power  to  Henry 
to  appoint  to  children  in  such  shares  as  he  thought  fit. 
No  estate-tail  was  given,  nor  was  any  intention  of  that 
sort  expressed ;  but  the  children  would  take  either  by 
appointment,  or  for  want  of  it,  distributively  per  capita. 
Therefore  that  did  not  apply ;  and  he  was  under  the 
necessity  of  saying  the  interests  to  the  children  of  Henry 
could  not  in  any  respect  take  effect. 

The  doctrine  of  cy  pres  does  not  apply  to  personally* 
It  was  originally  introduced  in  favour  of  the  testator's 
intention.  If  it  were  extended  to  personal  estate  it 
would  defeat  the  intent;  for  it  would  vest  the  personalty 
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in  the  executor,  and  not  in  the  children  on  the  death  of 
the  parent  (j&). 

And  the  rule  is  expressly  confined  to  wills.  It  does 
not  extend  to  limitations  by  deed  of  either  real  or  per- 
sonal estate.  In  Brudenell  v.  Elwes  (q)  Lord  Kenyon 
himself  expressly  laid  it  down,  that  this  doctrine  of 
cypres  went  to  the  utmost  verge  of  the  law,  even  in  the 
construction  of  wills,  but  that  it  had  never  been  applied 
to  the  construction  of  deeds ;  and  he  accordingly  refused 
to  extend  it  to  a  limitation  in  a  deed  executing  a  power. 
In  the  same  case,  Lord  Eldon  observed,  that  the  case 
did  not  come  near  Pitt  v.  Jackson,  and  the  other  cases 
upon  wills;  first,  as  they  were  cases  upon  wills,  not 
deeds,  to  which  this  doctrine  had  not  been  applied; 
secondly,  those  cases  had  at  least  gone,  as  Lord  Kenyon 
observed,  to  the  utmost  verge  of  the  law,  and  he  should 
find  it  very  difficult  to  alter  an  opinion  he  had  taken  up, 
that  it  was  not  proper  to  go  one  step  farther ;  for  in 
those  cases,  in  order  to  serve  the  general  intent,  and  the 
particular  intent,  they  destroy  both  (r). 

Where  a  partial  interest  is  given  to  an  object  of  the 
power  with  remainders  to  persons  not  objects  of  it,  and 
the  doctrine  of  cy  pres  cannot  be  applied,  yet  the  whole 
appointment  will  not  be  void,  but  merely  that  part  which 
is  not  authorized  by  the  power.  This  rule  is  observed 
as  well  at  law  as  in  equity.  The  point  was  expressly 
decided  at  law  in  Adams  v.  Adams  (f),  which  was  a  case 
sent  out  of  the  Court  of  Chancery,  where,  under  a  power 

to 

(p)  RouUedge  v.  Dorril,  aVes.  {q)  1  East,  451. 

Jan.  364;  and  see  Knight  v.  (r)  7  Ves.  Jon.  390;  and  see 

Ellis,  a  Bro.  C.  C.  570 :  Keily  Adams  v.  Adams,  Cowp.65i. 

V.  Fowler,  Wilm.  998.  («)  Cowp.  651. 
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to  appoint  to  children,  the  estate  was  given  to  the  two 
daughters  for  life,  in  moieties,  remainder  to  their  children 
in  strict  settlement.  The  Court  of  B.  R.  certified,  that 
though  they  were  of  opinion  that  the  donee  had  exceeded 
her  power;  which  was  confined  to  child  or  childven,  by 
limiting  estates  to  her  grandchildrm,  yet  they  thought 
that  the  same  ought  to  prevail  so  far  as  her  power  ex-» 
tended,  and  that  the  limitation  to  her  daughters. for  life 
wm  good ;  but  that  the  disposition  of  the  inheritance  to 
their  child  or  children  was -void  (/).  By  a  decree  made 
i&.the  cause  on  the  27  November,  1 777,  the  Lord  Chan- 
coUor,  aghfeeing  with  the  certificate,  dismissed  the  plaintifTs 
bilk  The  same  decision  was  made  in  Equity  by  Lord 
Rosslyn,  in  the  case  of  Bristow  i;.Ward  («i),  although  it 
was  contended,  that  if  the  appointment  could  not  tafca 
effect  in  (he  •  manner  the  distribution  was  made  by  tlie 
parent,  the  question  would  be.  What  he  would  havedoM 
i£  he  had  been  apprised  that,  part  failing,  there  would 
arise  an  inequdlity  unforeseen  by  him  as  to  his  children? 
But  Lord  Rosslyn  said,  that  the  answer  was,  nobody 
QOtild  tell  what  he  would  have  done;  but  that  was  not  a 
ground  fer  settitag^aside;  tfae^whoie.;  lor '  each  child  to 
whom  hfe  had  well  ap^iointed  had  a  right  to  claun 
that (4?).  .  1        '  T"  ': 

But  there  is  infinitely  more  difficulty  where  the  fund 

(f)  And  see  sccordhrgly  Bru*  {x)  And    see  Routiedge'^« 

denell  v.  Elwes,   1  East,  442  ;  Dorril,  2  Yes.  Jun.  357 ;  Cronpa 

7  Ves.  Jun.  382 ;  Phelp  v.  Hay,  v.  Barrow,  4  Ves.  Jun.   681 ; 

App.  No.  18.  Smith  r.  Lord  Camelford,  2  Yes. 

(if)  2  Yes.  336;  and  see  Ro-  Jun.  698. 
h^rta  V.  DixireU,  App.  No.  19, 
the   iqppointBijent  over  of  tiif 

S.O00/. 
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k  given  generally  amongst  personB^  some  of  whom  are 
ol^ects  of  die  power,  and  some  not  This  was  one  of 
the  many  points  in  Alexander  v.  Alexander  {i/%  wheri 
under  a  power  of  appointing  a  personal  fund '  amongst 
chiUren,  the  wife  gave  a  portion  of  it  to  trustees,  ^^tipoti 
trust  to  pay  the  interest  diereof  weekly,  or  otherwise,  in 
such  manner  as  the  trustees  should  think  most  beneficial 
for  the  personal  support  and  maintenance  of  her  son 
Francis,  and  his  wife  and  ekiidren.^^  Sir  Thomas  Clarke^ 
Master  of  the  Rolls,  first  held  that  the  discretionary 
power  to  the  trustees  was  void.  He  then  treated  th^ 
case  as  if  the  knother  had  given  it  herself  indefinitely 
fi^r  the  benefit  of  Francis,  his  wife  and  children,  laying 
die  discretionary  poTwer  out  of  the  case  as  if  never  in^^ 
aertdd'm  the  will,  and  then  he  said,  certainly,  so  far  as 
the  wife  and  children  were  to  have  the  befiefit  of  it,  that 
would  not  be  good.  And  he  thought  that  this  appoint^ 
ment  would  not  be  considered  a  complete  executiofi  as 
to  Francis,  for  the  wife  and  children  were  to  have  some^ 
thing,  and  there  was  no  possibility  of  distinguishing  how 
modi  she  exceeded  her  power.  He  then  proceeded  to 
Mmsider  whelher  there  was  any  other  way  to  make  this 
good ;  and,  by  a  very  artificial  train  of  reasoning,  his 
came  to  the  conclusion,  that  Francis  might  take  the 
whole  fund,  and  decreed  accordingly.  His  argunieni 
was  this :  ^*  I  own  (z)  I  incline  to  think  there  is  a  me- 
thod :  Suppose  the  mother,  instead  of  using  the  words 
1^  has,  had  given  this  one-fourth  to  be  applied  iti  such 
way  as  was  most  beneficial  for  her  son,  and  his  wife  and 
children,  if  they  shall  by  law  he  capable ;  I  should  not 
have  doubted  but  that  as  the  wife  and  childien  are  not 

by 

(y)  a  Ve«.  640.  (*)  %  Ve».  645. 
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by  law  capable,  it  would  be  absolute  to  Francis ;  and 
the  question  is,  whether  there  is  any  difference  ?  This 
bears  an  analogy  to  what  the  dispositions  by  the  mother 
would  be,  if  she  had  given  it  to  a  son  by  name  who 
never  appeared  to  have  existence,  or  was  never  capable 
of  taking ;  if  given  to  these  four  indefinitely,  and  three 
were  incapable  of  taking,  the  fourth  would  have  tbt 
whole  ;  must  take  such,  as  the  others  were  incapable  of 
taking.  It  falls  within  the  reason  of  the  late  case  of 
Humphrey  v.  Taylour  (a\  where  a  personal  estate  was 
given  to  two  in  joint- tenancy ;  one  was  outlawed  f  and 
therefore  the  testatrix  made  a  codicil,  whereby  she 
adeemed  what  was  given  to  one  of  the  two ;  the  question 
was,  whether  the  other  joint*tenant  should  take  only  a 
moiety  ?  But  the  Court  held  he  was  to  take  what  the 
other  did  not,  they  were  to  take  the  whole  between 
them.  The  mother  never  designed  this  fourth  part 
should  fall  into  the  residue,  and  it  would  be  extremely 
hard  that  it  should.  Then  he  will  be  entitled  to  the 
whole  of  that." 

The  foregoing  reasoning  is  not  satisfactory ;  and  it 
cannot  be  considered  clear  that  a  similar  case  would 
now  receive  a  similar  decision.  At  least,  it  is  well  settled 
by  later  determinations  that  a  gift  under  a  power,  em* 
bracing  objects  not  within  the  line  of  perpetuity,  is  wholly 
void,  and  the  fund  cannot  be  given  to  those  to  whom  it 
might  have  been  legally  appointed. 

Thus  in  Gee  v.  Audley  (&),  there  was  an  appointment 
by  will  of  1,000/.  in  default  of  issue  of  Mary  Hall, 

equally 

(a)  Ambl.  136.  (e)  a  Ve§.  Jon.  357. 

(&)  s  Ves.  Jun.  365,  cited; 
i^ortcd  in  Cox. 
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equally  to  be  divided  between  the  daughters  then  living 
of  John  Gee  and  Elizabeth  his  wife ;  and  if  that  had 
been  restrained  to  the  death  of  the  person  executing  the 
power  it  would  have  been  good.  The  bill  was  brought 
by  the  four  daughters  of  John  and  Elizabeth  Gee  to 
have  the  fund  secured  for  their  benefit  upon  the  death 
of  Mary  Hall  without  issue.  Lord  Kenyon  held,  that 
as  the  execution  would  take  in  children  born  after  the 
death  of  the  appointor,  it  was  too  remote,  and  he  would 
not  wait  to  see  what  contingency  would  happen. 

The  same  point  arose  in  the  case  of  Routledge  v. 
Dorril  (c) ;  apd  Lord  Alvanley,  then  Master  of  the 
Rolls,  started  the  question,  whether  those  children  who 
might  have  been  the  proper  objects  should  take.  At 
first  he  said  he  was  of  opinion,  that  as  she  might  have 
appointed  to  the  three  children  born  before  her  death, 
when  she  appointed  to  all,  these  three  might  be  con- 
sidered as  the  sole  objects;  but  upon  considering  it 
further,  and  particularly  upon  Gee  and  Audley,  he  was 
of  opinion  that  would  be  a  forced  construction ;  and 
that  the  donee,  in  affecting  to  give  this  to  all  the  issue 
her  daughter  might  have  at  any  time,  had  transgressed 
the  power ;  and  so  far  being  ill  executed,  it  was  to  be 
considered  as  not  executed,  and  was  totally  void.  The 
donee,  he  observed,  in  another  place,  did  not  mean 
those  only  to  whom  she  m^ht  have  appointed,  but  ally 
and  upon  failure  of  all,  then,  and  then  only,  she  gave  it 
over. 

In  the  case  of  Alexander  %?.  Alexander,  Sir  Thomas 
Clarke,  addressing  himself  to  the  impossibility  of  disco- 
vering 

(c)  2  Ves.  Jun.  357. 
N  N 
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vering  the  excess  in  the  case  before  him,  because  it  was 
given  indefinitely,  said,  that  had  it  been  free  from  that 
circmnstance  of  uncertainty  how  much  each  was  to 
take,  it  would  be  void  as  to  the  wife  and  children.  Sup- 
pose, he  added,  she  had  given  it  to  the  husband,  his  wife 
and  children,  in  gross  sums  absdutdy,  -equally  to  be 
dmdedf  that  would  have  been  bad,  and  an  excess  of  her 
power,  and  if  it  had  been  such  a  partial  appointment,  so 
Jar  as  void,  it  would  have  fallen  m to  the  residue. 

Now  in  the  cases  of  Gee  and  Audiey,  and  Routledge 
and  Dorril,  the  fimd  was  given  equally  ^  amongst  the 
children,  but  yet  the  G>urt  would  not  consider  the  ap- 
pointment goodj^ro  tanto.  However,  those  cases  turned 
on  the  remoteness  of  the  liinitation ;  and  it  should  still 
-seem  that  where  the  fiind  is  given  amongst  several  ob- 
jects, some  of  whom  cannot  take,  and  the  excess  can 
he  ascertained  the  objects  who  are  capable  may  in  most 
cases  take  their  shares : — if  a  fund  should  be  given  be- 
tween the  parent  capable^  and  his  children  incapable,  in 
equal  moieties,  it  seems  dear  that  the  parent  would  be 
entitled  to  lus  moiety ;  so  if  the  frind  were  given  equally 
amongst  the  objects  of  the  power,  and  strangers  fiving 
and  ascertained,  diere  appears  to  be  no  solid  principle 
upon  which  the  red  objects  could  he  refused  the  shares 
to  which  they  would  have  been  entitled  upon  a  <iivision 
if  the  whole  appointment  had  been  valid  (il). 

Althoug|h  a  limitation  be  void  as  not  authorized  by 

the  power,  yet  it  is  not  considered  absolutely  void,  so  as 

to  accelerate  the  remainders  dependent  on  it,  which,  if 

given  immediatdy,  would  have  been  good  ;  but  notwith^ 

standing 
{4)  See  2  Ves.  644. 
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Standing  that  it  be  void  itself,  yet  it  prevents  the  limita- 
tions over  from  taking  effect  (e),  for,  as  Lord  Alvanley 
observed,  it  would  be  monstrous  to  contend  that  though 
it  was  appointed  to  the  remainder-man  in  failure  of  the 
existence  of  persons  incapable  of  taking,  yet  notwith- 
standing they  exist  he  should  take  as  if  it  was  well  ap- 
pointed to  them,  and  they  had  failed.  It  is  given  upon 
a  contingency,  upon  which  there  is  no  right  to  give 
it  (^f).  And  where  the  first  limitation  is  too  remote, 
and  therefore  void,  a  subsequent  limitation  to  an  object 
of  the  power  shall  not  take  effect,  although  the  persons 
intended  to  take  under  the  void  limitation  have  actually 
foiled. 

But  in  a  case  where  the  fund  was  given  to  a  son,  who 
was  an  object  of  the  power,  for  life,  and  after  his  decease 
to  his  wife  and  children,  who  were  not ;  but  in  case  he 
should  die  without  leaving  a  wife  of  child  him  surviving^ 
then  to  his  sister  who  was  an  object  of  the  power,  the 
trusts  for  the  wife  and  children  were  determined  by  Lord 
Alvanley  to  be  bad,  but  he  at  the  same  time  held,  that 
if  the  son  should  die  without  leaving  a  wife  or  child 
surviving,  the  gift  over  to  the  daughter  would  be  good. 
And  he  distinguished  this  case  from  the  others,  on  the 
ground  that  this  limitation  over  to  the  daughter  was  if 
Ae  son  should  die  without  leaving  a  wife  or  child  sur- 
viving.    It  fails  as  far  as  it  affects  to  give  interests  to 

the 

{e)  Alexander  v.  Alexander,         {/)    Routledge    v.    Dorril, 

3  Ve».  640 ;  Robinson  v.  Hard-     J^  Vet.  Jun.  357 ;  see,  however, 

,       \1'  ^  Beard  v.  Westcott,  Gilbert  on 

casUe,  s  T.  Rep.  341 ;  but  see     Ug^g^  ,  jq^  „,  ^hich  is  now  be- 

Doe  V.  Lord  George  Cavendish,     fore  the  court  of  King's  Bench 

4  Term  Rep.  744,  n.  which  in     »P«n  a  case  directed   by   the 
. .  .  ,  Lord  Lnancellor. 

this  respect  is  not  law*. 
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the  children ;  but  was  there,  he  asked,  any  occasion  to 
make  it  fail  upon  the  other  point,  the  gift  over  to  a  person 
who  is  an  object  of  the  power.  Why  was  he  to  exclude 
the  person  taking  over  who  had  a  right  to  take  ?  There 
were  two  alternatives.  If  the  son  should  leave  no  wife 
or  children  at  his  death,  then  the  limitation  over  being 
to  a  good  object  would  take  effect ;  if  he  should  leave  a 
wife  or  children,  then  it  could  not  take  effect  (gp).  As 
Lord  Kenyon  observed  in  a  subsequent  case  (A),  the 
case  went  upon  the  ground  of  its  being  an  appointment 
with  a  double  aspect,  and  therefore  that  if  the  contin- 
gency which  went  beyond  the  power  should  not  happen, 
it  would  not  stand  in  the  way  of  those  who  might  take 
under  the  appointment  in  the  event  which  happened,  and 
wlio  were  within  the  power. 

So  a  gift  to  an  object,  with  a  gift  over  in  a  particular 
event  to  a  person  4iot  an  object,  is  void  only  as  to  the 
gift  over  (i). 

So  where  actual  estates  are  not  attempted  to  ije 
given,  but  a  mere  power  is  limited  to  a  stranger  to 
appoint  the  fund,  and  in  default  of  appointment  the 
fund  is  given  amongst  proper  objects,  the  power  being 
merely  vdd  on  the  ground  that  delegatus  non  potest 
4elegare(Ji),  the  ultimate  limitation  will  take  effect  in 
possession.  This  was  decided  by  Lord  Hardwicke  in 
Ingram  ».  Ingram  (/),  where,  however,  the  delegated 
power  was  to  appoint  the  fund  amongst  the  objects  of 

the 

(^)Crompei'.  Barrow,  4  Ves.         (t)  Brown  v.  Nisbet,  1  Cox, 
JuD.  681;  and  see  3  Bro.  C.  C.     43. 

(A)  BrudeneU  v.  Elwes,  1  East,         {t)  3  Atk.  88. 
450. 
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the  original  power,  and  in  default  of  appointment,  the 
fund  was  given  to  the  same  objects.     It  should  seem  that 
the  rule  would  uot  prevail  where  a  power  is  affected  to 
be  given  to  appoint  the  fund  amongst  strangers^  because 
in  that  case  it  would  be  the  intention  of  the  donee  of  the 
original  power,  that  the  object  should  not  take  unless  in 
default  of  execution  of  the  delegated  power  in  favour  of 
the  strangers.     The  intention  of  the  donee  of  the  power 
is  the  express  ground  upon  which  limitations  over  to 
good  objects^  after  limitations  to  strangers,  are  held  to. 
be  void ;  and  the  principle  applies  as  forcibly  to  a  direct 
pmver  to  appoint  to  strangers  as  to  a  direct  gift  to  them. 
Nor  would  the  rule,  for  the  same  reason,  apply  to  a  case 
where  the  delegated  power  is  to  appoint  to  some  of  the 
objects,  and  the  fund  in  default  of  appointment  is  given 
to  othersy  although  objects  of  the  original  power.     But 
in  this  last  case  it  might  be  otherwise  if  in  default  of 
appointment  under  the  delegated  power,  the  fund  was 
given  amongst  all  the  objects^ 


Secondly,  As  to  excess  in  the  quantity  of  interest'^ 
the  same  principle  prevails.  Where  there  is  a  complete 
execution,  and  something  ex  abundanti  added^  which  is 
improper,  there  the  execution  shall  be  good,  and  only 
the  excess  void,  but  where  there  is  not  a  complete 
execution  of  a  power,  and  the  boundaries  between  the 
excess  and  execution  are  not  distinguishable,  it  will  be 
bad  (m). 

If  a  man  having  a  power  to  lease  for  twenty-one  years 

lease 

(fit)  Per  Sir  Thomas  Clarke,  2  Ves.  G44;  and  see  13  Ves.  Jun.  576. 
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lease  for  forty,  that  will  be  godd  in  equity  pro  Umto^ 
because  it  is  a  complete  execution  of  the  power,  and  it 
appears  how  much  he  has  exceeded  it  (n).  This  point 
has  often  been  decided,  and  was  determined  in  the  great 
case  of  Campbell  and  Leach  (o),  where,  under  a  power  of 
leasing  for  twenty-one  years,  a  lease  for  twenty-six  years 
was  granted,  and  it  was  holden  to  be  void  only  for  the 
excess.  But  it  was  admitted  at  the  bar  in  that  case^ 
and  appears  to  have  been  considered  by  the  Court,  tlmt 
the  excess  rendered  the  lease  void  at  kmi  and  Hal^ 
when  Chief  Baron,  expressed  his  opinion  clearly,  that  if 

a. 

a  man  has  power  to  make  leases  for  twenty-one  years, 
and  he  make  a  lease  for  twenty-two  years,  it  is  not  good 
for  twenty-one  years  (p).  And  in  a  recent  case  the  Court 
of  King  3  Bench  actually  decided  that  the  excess  was 
fatal  at  law  {q).  We  cannot  fail  to  distinguish  this  case 
from  cases  like  that  of  Adams  and  Adams  (r),  where  a 
^tinct  and  independent  limitation  is  introduced,  not 
authorized  by  the  power;  whereaa,  in  cases  like 
Campbell  and  Leach  the  excess  is  interwoven  with  the 
limitation  authorized  by  the  power.  The  same  rule  must 
apply  more  forcibly  where  the  lease  is  made,  contrary 
to  the  power,  to  comm^ice  infuturo^  for  no  limitation 
of  the  term  will  make  a  lease  in  reversion  a  lease  in 
possession  (a). 

Where  a  distinct  limitation  is  superadded  it  will  be 

merely 

(n)  Per  Sir  Thomas  Clarke,  (o)  Ambl.  740. 

2  Ves.  644;  and  see  13  Ves.  {p)  Hard.  398* 

Jun.  576;   and    see    Parry  r.  (9)  Roe  r«  Prideaux,  io£ast, 

Brown,  3  Freem.  17 1;  3  Cha.  158. 

Rep.  610;  Nels.  Ch.  Rep.  87  ;  (r)  Vide  supra^  1^,  5^. 

and  see  Anon.  2  Freem.  324;  («)  Doe  r.  Calvert,  3  East,  376. 
Barnard.  Cha.  Rep.  116. 


OF    THK    £FF£CT   OF    EXCESSIVE   EXECUTIONS.    551 

merely  void,  mxd  will  not  affect  a  prior  valid  appointments 
even  at  law,  as,  if  under  a  power  ta  lease  for  twenty-one 
years  a  lease  be  accordingly  made  for  twenty-one  years, 
and  by  the  same  deed  the  donee  limit  a  further  term  in 
this  manner,  viz.  and  from  and  after  the  term  aforesaid 
far  one  year  more,  the  power  will  be  well  executed  by 
the  first  limitation,  and  the  excess  will  be  surplusage  not 
to  be  regarded  (/).     The  leading  case  of  Common  v. 
Marshall  (t«)  appears  to  have  been  decided   on   this 
ground.    There,  Lord  Netterville  had  a  power  of  leasing 
for  any  term,  not  exceeding  thirty-one  years,  or  three 
lives,  to  commence  in  possession,  and  he  granted  a  lease 
for  three  lives,  or  for  thirty-cme  years,  which  should  last 
longest.    The  Court  of  Exchequer  in  Ireland  construed 
ihe  word  or  into  andy  and  so  made  it  a  lease  certain  for 
lives^  with  a  remainder  of  thirty-one  years ;  and,  con* 
sidering  the  excess  only  as  void,  g&ve  judgment  in  favour 
of  the  lessee.    Upon  appeal  to  the  Exchequer  Chamber 
in  Ireland,   Lord   Chief  Justice  Annaly  delivered  his 
opinion  for  reversing  the  judgment,  but  the  Lord  Chan* 
cellor  being  of  a  different  opinion  affirmed  it.     Upon 
this  a  writ  of  error  was  brought  in  parliament ;  and  it 
was  insisted,  for  the  plaintiff  in  error,  that  the  words 
which  shall  last  longest  showed  that  both  the  term  for 
lives  and  years,  were  not  intended  to  pass,  but  one  only,, 
and  which  it  should  be  was  to  depend  upon  the  event 
mentioned,  and  could  not  therefore  commence  in  posses- 
sion at  the  making^  of  the  lease,  as  expressly  required  by 
the  power.     On  the  other  hand,  it  was  insisted  that  the 
lease,  so  &r  as  it  was  a  lease  for  three  lives,  was  clearly 
warranted  by  the  power,  and  this  was  apparently  the 

primary 

(t)  Fitag.  157 ;  and  see  2  Scho.  and  Lef.  332. 
(tt)  7Bro.  P.  C.  in. 

N  N  4 
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primary  object  of  the  parties.  Besides  this  they  had  a 
second  in  view,  which  was,  to  secure  the  estate  to  the 
lessee  for  thirty-one  years  in  case  the  lives  sdould  de- 
termine sooner.  But  this  was  not  warranted  by  the 
power,  and  was  therefore  void ;  but  the  excess  only  was 
to  be  corrected.  The  Judges  here  gave  an  unanimous 
opinion  in  favour  of  the  lease,  and  the  House  of  Lords 
decreed  accordingly. 

But  where  the  limitations,  although  several  and  dis- 
tinct, make  but  one  estate  in  law,  the  appointment  is 
wholly  void  at  law  by  reason  of  the  excess;  as,  if  under 
a  power  to  appoint  for  life  the  donee  appoint  to  the 
object  of  the  power  for  life  and  after  his  death,  to  the 
use  of  his  (the  appointee's)  heirs,  or  the  heirs  of  his  body, 
the  two  limitations  coalesce,  and  the  appointment  is,  in 
effect,  of  an  estate  in  fee,  or  an  estate  in  tail,  and  there- 
fore is  at  law  void  in  toto  (.r),  although  the  excess 
would  be  corrected  in  equity. 

lo  equity  also,  a  power  to  charge  a  particular  sum, 
as  7,000  /.  will  be  duly  executed  by  a  charge  of  a  larger 
sum,  as  8,000  /.,  and  the  excess  only  will  be  void  (y). 

So  equity  will  correct  a  mistake  in  the  execution  of  a 
power,  with  respect  to  the  time  at  which  the  interest 
should  commence  (z). 

In  some  /eases  a  power  at  first  sight  appears  to  be 
exceeded,  when  in  fact  it  is  not.  Thus  in  the  case  of 
Thomlinson  v.  Dighton  (a),  where  a  tenant  for  life,  with 
a  power  to  appoint  the  inheritance  to  her  child,  limited 
the  estate  to  herself  for  life,  without  impeachment  of 
wastCj  with   remainder    to   her    child  in  fee,   it  was 

objected^ 

(x)  Fltzg.  157;  sed  qu.  (2)  Probert  v.  Morgan,  1  AtL 

{y)  Parker  x\  Parker,  Gilb.     440. 
Kq.  Rep.  168.  (a)  10  Mod.  31,  71. 
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objected,  that  the  conveyance  left  in  her  an  estate  for 
life,  without  impeachment  of  -zmste^  which  was  not  in 
her  power  to  do.  Lord  Chief  Justice  Parker,  in  deliver* 
ing  the  unanimous  opinion  of  the  Court,  said,  that  the 
child  would  be  in,  not  by  virtue  of  her  conveyance,  but 
by  the  will  creating  the  power,  and  so  would  over-reach 
her  estate  without  impeachment  of  waste ;  and  conse- 
quently, that  clause  in  the  conveyance  ^^  without  im- 
peachment of  waste,"  would  have  no  operation,  for  the 
child  might,  notwithstanding,  bring  an  action  of  waste 
against  her. 

So  where  the  quantity  of  interest  to  be  taken  by  the 
appointee  is  expressly  limited  by  the  instrument  creating 
the  power,  and  the  donee  is  only  authorized  to  appoint 
the  lands  over  which  the  estate  is  to  ride,  an  appoint^ 
ment  by  him  of  an  interest  exceeding  that  intended  to 
be  given  to  the  appointee,  is  tantamount,  even  at  law, 
to  a  regular  appointment  This  is  the  case  of  Peters 
'o.  Morehead  (i),  where  an  estate  was  given  by  will  tq 
the  son  for  life,  and  then  the  testator  devised  Mch  part 
of  the  said  lands  as  his  son  should  appoint  to  such  wife 
as  the  son  should  marry,  for  her  life,  with  remainder 
to  the  sons  of  the  son.  The  son  exercised  his  power  by 
granting  the  estate  by  deed,  merely  sealed  and  delivered, 
to  trustees,  in  trust  for  himself  for  life,  and  after  his 
death  to  the  use  of  his  intended  wife  for  li£^  and  after 
her  death  to  the  use  of  the  heirs  male  of  her  body. 
The  Court  thought,  that  as  the  two  limitations  made  but 
one  estate  in  the  wife,  it  would,  in  a  common  case,  have 
been  a  void  execution ;  but  they  held  that  the  son  had 
power,  not  to  limit  the  estate,  but  to  appoint  the  land, 

so 
(6)  Fort.  339;  Fiu.  156. 
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SO  that  the  question  simply  was,  whether  he  had  suffi^^ 
ciently  specified  the  land ;  and  ibey  decided  in  favour  of 
the  validity  of  the  appointment  Eyre^  Chief  Justice, 
even  thought  that,  though  the  son  had  lunited  an  inferior 
interest,  yet  the  wife  should  have  an  estate  for  her  life ; 
but  Fortescue  is  reported  to  have  doubted  if  the  son  had 
barely  appointed  the  land  without  limiting  any  estate, 
whether  it  would  be  good.  It  is  observable,  however,^ 
that  the  kamed  Judge  does  not  notice  this  doubt  in  his 
own  report  c^  the  case,  and  it  certainly  is  directly  over- 
ruled by  the  decision  itself^  which  was,  that  the  son  had 
no  pSbwer  to  limit  the  estate  in  the  hmd,  but  only  the 
land  itaelf ;  and  jt  is  in  express  opposition  to  the  opinion 
of  the  Chief  Justice,  ti^at  the  wife  would  have  taken  for 
Ufe,  thou^  a  less  estate  had  been  limited  to  hef. 

TUklly,  As  to  conditums  mrnesed  to  the  gifi  not  au^ 
thorixed  by  the  pomcr.  In  these  oases  tlie  gift  is  good,, 
and  the  condition  only  is  void,  so  that  the  appointee 
takes  the  fund  absolutely.  As,  if  an  fippoihtment  ^lould 
be  made,  and  a  condition  annexed  to  it,  that  the  ap- 
pointee A^mSL  release  a  debt  owing  to  hhn,  or  pay  money 
over,  the  appdntment  would  be  absolute,  and  tjbe  con* 
ditiononly  would  1>e  vdd,  because  the  boundaities  <bei' 
tweoi  the  excess  ^ticid  proper  execution  are  precise  and 
appanent  (c).  So  if  the  po^Pfer  be  only  to  give  the  pro- 
petty  UBCondMionaliy,  mmI  it  be  exceeded  by  directing 
the  portions  to  h^  paid  at  the  age  <tf  twenty*one  or  day 
of  marriage,  tbe  appointment  will  be  refwmed  so  as  to 
make  the  portions  vest  at  once  (d).  So  it  should  seem, 
that  if,  under  a  power  to  appomt  an  estate  to  an  object 


{c)  See  a  Ves.  644,  and  see         (lO  Dillon  v.  Dillon,  1  Ball 
Burieigh  v.  Pearson,  1  Ves.  s8i.     and  Beatty,  77. 
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in  tail,  or  in  fee,  the  donee  appoint  to  him  in  tail  or  fee, 
with  a  proviso,  that  if  he  die  under  twenty-one  without 
issue,  or  the  like,  the  estate  shall  go  over,  the  first  ap- 
pointment will  be  good,  and  the  qualification  annexed 
to  it  will  be  void. 

In  the  case  of  Roberts  and  Dixall  (e)  the  father's 
estate  wa» 'charged  with  1,000/.  for  younger  children, 
and  he  had  a  power  over  his  wife's  estate,  in  favour  of 
the  3po«Bger  children.  He  gave  the  only  child  3,000  /• 
which  he  declared  should  be  in  satisiiEtction  of  the  1 ,000/* 
charged  on  his  own  estate,  and  in  pursuance  of  this 
power  he  charged  the  3,000/.  on  his  wife's  estate.  Lend 
Hardwicke  said,  that  where  a  gift  waiNto  dischatge  a 
fonner  debt,  something  should  move  from  the  giver, 
but  here  the  whole  was  to  arise  out  of  his  wife's  estate, 
and  therefore  to  satisfy  the  fatber's  covenant  as  to  the 
charge  on  bis  own  estate,  this  declaration  was  entirely 
void;  however,  as  his  intention  was  only  to  give  his 
daughter,  3,000/.  Lord  Hardwicke  decreed  that  3,000 /• 
ought  to  be  raised  upon  the  wife's  estate,  and  the  other 
1,000/.  out  of  the  father's  estate. 

Perhaps  we  should  in  this  place  notice  a  point  which 
arose  in  Robinson  v.  Hardcastle  (/),  but  was  not  de- 
cided. The  donee  of  the  power  appointed  the  estate,  by 
his  will,  charged  with  the  paymerU  ^  his  debts,  which 
he  had  no  authority  to  do,  and  Mr.  Justice  Buller  said, 
that  this,  perki^f  might  render  the  whok  execution  t3if . 
the  power  void.  There  is,  however,  no  authority  for 
this.  If  the  estate  had  been  g^ven  to  the  object  of  tfie 
power,  upon  condition  that  he  paid  the  donee's  debts, 

the 

(e)  a  Eq.  Ca.  Abr.  668,  pL  19,        (/)  a  T.  Rep.  941. 
S.  C.  App.  Np.  19. 
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the  appointment  would  have  been  good  even  at  law,  and 
the  condition  void.  This  case  is  in  effect  the  same,  and 
would,  it  should  seem,  receive  a  similar  decision.  At 
any  rate,  in  equity,  the  excess  only  in  the  appointment 
would  be  void. 

We  have  already  had  occasion  to  consider  the  con* 
verse  of  the  cases  just  discussed,  viz.  where  an  interest 
can  be  granted  short  of  that  authorized  by  the  power  {g)» 

This  subject  must  not  be  dismissed  without  observing 
that  a  valid  appointment  will  be  sustained  although 
confounded  in  the  same  deed  with  other  subjects  not 
relating  to  it  In  Lord  Conway's  case,  it  appeared  that 
he,  having  pow^r  to  grant  leases  of  his  estate,  by  one 
instrument  granted  several,  some  of  which  were  not 
within  the  power ;  and  though  all  were  by  the  same  in- 
strument,  they  were  considered  as  several  leases,  and  il 
was  sent  to  the  Master  to  separate  them  (h). 

(g)  Vide  supra,  sect.  2.  (fi)  2  Ves.  645,  citedL 


SECTION    IX. 

HOW   ESTATES    GO    IK    DEFAULT    OF   OR  WHERE 
THERE   IS   A   BAD   APPOINTMENT. 

W^£  have  already  had  occasion  to  consider  the  effect 
of  the  creation  of  a  power  on  the  estates  limited  in  de- 
&iilt  of  appointment  (a)^  and  also  in  what  cases  the 
objects  take  in  default  of  appointment,  although  tbere 
lis  no  express  substantive  gift  to  them  in  that  event  (b). 

It 

(a)  Vide  supra,  ch.  2|  sect.  4.  (fi)  Yiie  supra,  ch.  ^,  sect*  3. 
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It  will  here,  therefore,  only  be  necessary  to  state,  i, 
A  few  cases  which  have  arisen  on  particular  limitations 
in  default  of  appointment,  and,  2.  To  show  how  estates 
go  where  there  is  a  bad  appointment.     And^ 

1 .  A  general  power  of  appointment  may  be  cut  down 
to  particular  objects  by  reason  of  a  gift  over  to  them  in 
default  of  appointment  (c) ;  and  by  parity  of  reason,  a 
general  gift  over  in  default  of  appointment  may,  in 
favour  of  the  intention,  be  restrained  to  4he  objects  to 
whom  an  appointment  might  have  been  made  (d). 

Where  a  power  is  given  to  a  tenant  for  life  to  appoint 
to  his  children,  and  in  default  of  appomtment  the  fund 
is  given  to  the  children  at  a  particular  ags^  as  at  twenty- 
one,  although  it  is  expressly  declared  that  ^  if  any  child 
shall  attain  twenty-one  in  the  life  of  its  parent  his  share 
shall  be  considered  as  a  vested  interest,  subject  to  the 
life  estate,  yet  that  provision  will  only  relate  to  ufwp^ 
pointed  shares,  and  the  power  will  not  be  defeated  by  the 
children  attaining  twenty-one  before  it  is  exercised ;  nor 
will  it  give  them  vested  interests  at  that  age  in  what  may 
have  been  actually  appointed  to  them  (e)^  This  was 
decided  by  Lord  Thurlow,  and  the  point  has  always 
been  considered  as  well  decided.  In  a  late  case  before 
Lord  Eldon  the  point  was  again  a^tated,  and  his  Lord- 
ship said  that  he  would  not  disturb  the  case  before  Lord 
Thurlow :  Lord  Eldon  said,  that  the  question  was,  what 
is  the  law  at  this  day,  as  to  the  due  mode  of  executing  a 
power  of  appointment  by  a  parent  among  all  the  chil- 
dren, to  be  executed  at  any  time  up  to  the  death  of  the 

parent, 

(c)  Vide  stqnraf  p.  460.  borough,  1  Yes.  Jan.  399 ;  and 

(ji)  Vide  supra,  p-  486, 487.        see  particularly  p.  309,  Butcher 
(e)  Boyle  v.  Bishop  of  Peter*     v.  Butcher,  1  Ves.  and  Bca.  79. 
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parent,  even  by  deed  or  will,  where  some  of  the  children 
are  dead  before  any  appointment.  After  adverting  to 
the  doctrine,  that  an  appointment  cannot  be  made  to  a 
deceased  child,  or  the  representatives  of  a  deceased  child, 
he  observed,  that  the  mode  of  executing  the  ptmer  in  the 
case  of  a  deceased  child,  according  to  the  old  practice 
of  conveyancers,  that  prevailed  before  the  case  of  Boyle 
V.  the  Bishop  of  Peterborough,  was  by  giving  part  to 
the  surviving  children,  making  no  appointment  of  the 
residue,  which  therefore  was  permitted  to  go  as  in  de-> 
fault  of  appointment.  That,  certainly,  was  very  iU'-con- 
caved,  and  incorrect ;  the  consequence  was,  that  as  in 
most  cases  tSie  share  unappointed  would  go  among  ail 
who  attained  twenty-one,  living  and  dead,  as  property 
vested  in  theih  at  that  age,  or  on  marriage  of  daughters, 
it  would  be  divisible  among  a  child  surviving,  and  all 
dK)se  who  were  dead ;  but  it  is  very  difficulty  ateost  im- 
possible, to  speak  of  that  sort  of  ^device  as  aa  appoint- 
ment. Lord  Thurlow  dissented  from  that  which  he  (Lord 
Eldbn)  undeiMOod  to  have  been  the  previous  notion  of 
conveyancers;  and  established  the  rule  in  that  case  of 
Boyle  «7.  "the  Bishop  of  Peterborough. 

The  mode  Hbove  alluded  to  was  a  mode  of  executing 
the  intmtian  throu^  the  m^ium  of  the  power.  It 
is,  as  we  shall  see,  firmly  setded,  diat  unless  there  is  a 
provision^  to  the  contrary,  the  unappointed  part  goes  to 
all'tiie  objects  under  a  gift  in  default  of  appointment, 
including  those  to  whom  part  has  been  appointed;  It  is 
settldd,  diat  the  donte  may  defeat  the  gift  in  defituh  of 
appbiiUment  by  appointing  to  a  surviving  child;  but 
lie  may  not  wish  to  whdly  defeat  the  gift  ever,  and  yet 
be  desirous  to  make  an  inequality.  Thus,  <  under'  a  com- 
mon 
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mon  power  to  appoint  to  children,  with  a  gift  to  them 
in  default  of  appointment  at  twenty-one ;  suppose  there 
to  be  three  children,  and  two.  attain  twenty-one,  and' 
then  die,  here,  subject  to  the  execution  of  the  power,  the 
personal  representative  of  each  of  the  deceased  children 
IS  entitled  to  a  third.  The  donee  cannot  increase  the 
share  by  an  appointment,  because  the  representatives  are 
not  objects  of  the  power,  but  he*  may- increase  the  share 
of  tlie  surviving  child  by  appointing  a  share  to  him,  and 
of  course  leaving  him  to  share  the  residue  equally  with 
ihe  representatives  of  the  deceased  children.  Where 
there  is  the  usual  provision  that  appointed  shares  shall 
be  brought  into  hotch-pot,  the  donee  may  appoint  to 
the  surviving  child  more  than  his  share  upon  an  equal 
division ;  in  which  case,  of  course  he  will  not  claim  any 
portiem  of  the  residue,  but  will  suffer  it  to  go  to  the 
representatives  of  the  deceased  children. 

We  have  seen  that  a  mere  power  in  words  may  imply 
an  absolute  gift  to  the  objects  in  default  of  appointment. 
Where  this  is  the  case,  and  no  aptk>intment  is  made,  it 
frequently  becomes  a  question  whether  the  objects  take 
as  tenants  in  common,  or  as  joint  tenants.  In  Maddison 
V.  Andrew  (/)  the  ftmd  was  to  be  disposed  of  to  and 
wno^st  the  testator's  daughters  as  his  wife  dh6uld  ap* 
pdiiit  It  was  not  necessary  to  decide  the  poitlt ;  but 
Loifd  Hiardlvicke  expressed  his  opiiiion  that  the  bequest 
twus^  jomt.  But  in  a  case  bdbre  Lord  Rosslyn,  where 
the  devise  was  to  .^  in  trust,  to  give,  &c.  the  estate 
us^^  and  amorist  his  children  as  he  should  appoint,  he 
held  it  to  be  a  tenancy  in  common  (g) ;  and,  in  a  similar 

ease^ 

(/)  I  Vc».  57.  {g)  Reade  c.  Reade,  5  Ves. 

Jun.  744. 
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case,  the  late  Master  of  the  Rolls  followed  that  case  as 
an  authority  (h)j  and  deci4ed  accordingly. 

In  the  case  of  Routledge  v.  Dorril  there  was  a  gift  in 
default  of  appointment,  to  the  children,  grandchildren, 
or  issue  generally  of  the  marriage,  living  at  the  decease 
of  the  survivor  of  the  husband  and  wife,  with  a  proviso, 
that  in  case  of  no  appointment  the  issue  of  any  child 
dead  should  not  have  a  greater  share  than  his  parent, 
if  living,  would  have  been  entided  to ;  and  Lord  Alvanley 
determined,  that  although  the  children  of  a  living  parent 
might  have  had  shares  appointed  to  them  under  the 
power,  and  not  being  made  objects  of  it,  if  their  parent 
had  been  dead  they  would  have  taken  his  share ;  yet  as 
he  was  alive,  it  was  impossible  to  hold  that  a  child  of  a 
living  parent  could  take  any  share,  thou^  it  was  clear 
they  might  have  been  made  substantive  objects  of  the 
appointment  (i)  ;  and  this  case  was  followed  in  a  subse- 
quent case  before. Lord  Kenyon,  sent  out  of  the  Court 
of  Chancery  (^),  the  certificate  of  the  Judges  in  which 
case  was  confirmed  by  the  Lord  Chancellor  on  the  1 8tfa 
December,  1802. 

And  here  it  may  be  remarked,  that  a  ^t  to  children 
in  default  of  appointment  is  not  confined  to  those  only 
who  are  alive  at  the  death  of  their  parent,  to  whom  the 
power  is  given,  but  all  the  children  take  vested  interests 
upon  their  birth,  subject  to  be  divested  by  the  execution 
of  the  power ;  and  therefore  the  share  of  a  child  dying 
in  the  life-time  of  his  parent  shall,  in  default  of  appoint*- 

menty 

(A)  Casterton  v.  Sutherland,  (fi)  Legard  v.  Haworth,  1  East, 

9  Yes.  Jun.  445*  190;  see  Longmore  v.  Broom, 

(0  Roudedge  v.  Dorril,  2  Yes.  7  Yes.  Jun.  124;  Fox  v.  Gregg, 

Jun,  357,  App.  No.  9. 
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ment,    go  to  its  representative.     And  the  same  rule 
would  prevail  as  to  other  objects  (/). 

It  seems  doubtful  whether,  if  one  object  be  removed 
by  the  effect  of  advancement,  the  share  shall  go  over 
under  the  provision  in  default  of  appointment,  or  whether 
it  shaU  be  considered  as  a  purchase  by  the  father  at  the 
sum  advanced.     This  question  arose  in  the  recent  case 
of  Folkes  and  Western  (m).  Under  the  trusts  of  a  term, 
trustees  were  to  raise  4,000/.    for  younger  childrens 
portions,  to  be  paid,  if  more  than  one,  as  the  father  and 
mother,  or  survivor,  should  appoint ;  in  default  of  ap- 
pointment, as  usual.     Another  4,000/.  was  settled  in 
the  same  way.    There  were  two  younger  children,  both 
daughters ;  upon  the  marriage  of  one,  the  father  gave 
her  a  portion,  which,  it  was  declared,  should  be  a  satis- 
faction of  her  claims  under  the  settlement.    The  Master 
of  the  Rolls  held,  that  as  the  daughter  had  no  definite 
interest,   except  in  default  of  appointment,   she  had 
nothing  that  she  could  make  the  subject  of  a  bargain 
with  her  father ;  he  could  not  say  that  any  definite  pro- 
portion had  sunk.     If  she  had  had  a  definite  interest,  it 
would,  he  admitted,  have  sunk,  and  therefore  have  been 
no  charge  on  the  estate.     He  thought  then  that  the 
case  could  only  be  compared  to   the  cases  upon  the 
custom  of  London,  where  the  effect  of  advancement  was 
merely  to  remove  that  child  out  of  the  way,  and  to  in- 
crease the  shares  of  the  others,  and  not  to  increase  the 
disposable  part  of  the  father's  estate.     This  provision, 
he  added,   mut  have  the   same  effect;    removing  the 

daughter 

(/)  Vanderzee  v,  Aclom,  4  Ves.         (m)  9  Ves.  Jun.  456. 
Jun.  771. 
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daughter,  putting  her  out  of  the  question  altogether,  as 
if  there  never  had  been  such  a  child.  Therefore,  before 
the  power  ever  arose,  there  ceased  to  be  objects,  for  it 
was  impossible  the  mother,  who  had  survived  her  hus- 
band, could  give  any  thing  to  the  daughter  advanced, 
'that  was  expressly  stipulated,  and  she  was  incapable  of 
receiving  any  more  than  if  she  was  dead.  The  conse- 
quence was,  that  one  of  two  objects  being  remdved,  the 
other  must  of  necessity  take  the  whole. 

This  decision  appears  to  be  in  direct  opposition  to  a 
case  not  adverted  to.  I  allude  to  Pitt  and  Jackson,  or 
Smith  and  Lord  Camelford  (w),  where  money  was  directed 
to  be  laid  out  in  land,  to  the  use,  after  the  deaths  of  the 
husband  and  wife,  of  the  children  of  the  marriage,  as  the 
father  should  appoint,  and  in  default  of  appointment,  as 
the  mother  should  appoint,  with  remainder,  in  default  of 
appointment,  to  the  children  in  tail.  There  were  two 
children.  The  father,  considering  the  money  as  not  laid 
out  in  land,  by  his  will  gave  rather  more  than  a  moiety 
of  it  to  Ann,  one  child,  and  the  remainder  to  Mary,  the 
other  child.  After  the  will,  and  upon  the  marriage  of 
Ann,  he  advanced  her  a  large  portion,  and  soon  after- 
wards by  a  codicil  revoked  the  legacy  to  her.  And  it 
was  conceded  by  the  counsel  for  Ann  and  her  husband, 
and  accordingly  decreed  by  Lord  Kenyon  at  the  Rolls, 
that 'the  legacy  was  well  revoked,  as  the  father  was  a 
purchaser  of  that  moiety  by  the  fortune  given  to  Ann 
upoii  her  marriage.  Upon  a  bill  of  review  being  filed  to 
this  decree,  which  involved  other  points.  Lord  Rosslyn 
held  that  the  fund  had  been  invested  in  the  purchase 
of  an  estate  ;  and  that  the  appointment  in  the  will  of  the 

fund 

(/i)  2  Bro.  C.  C.  51 ;  ti  Vea,  Jun.  698. 
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fund  could  not  be  supported  as  an  appointment  of  the 
estate.  He  considered  therefore  that  the  estate  must  go 
as  in  default  of  appointment :  but  as  to  Ann,  he  thought 
her  father  had  satisfied  all  tlie  interest  that  she  could,  as 
a  creditor,  set  up  in  opposition  to  any  act  in  his  will,  in 
r^^rd  to  her  provision  under  the  marriage  settlement. 
She  was  totally  in  his  power  by  the  portion  given  to  her 
upon  her  marriage,  when  her  interest  under  the  appoint^ 
ment  was  contingent  and  uncertdny  in  respect  of  thepos- 
sibilitif  of  the  eaistence  jof  other  children.  But  he  thought 
that  even  a  well-executed  appointment  could  not  take 
from  Mary,  the  other  daughter,  one  moiety ;  for  though 
the  father  could  entitle  himself  to  all  Ann  could  claim,  it 
could  be  only  to  that  she  could  claim  absolutely  against 
the  other  daughter.  He  could  not  make  an  appoint- 
ment in  truth  beneficial  to  himself. 

It  is  to  be  lamented  that  this  case,  which  carries  with  it 
the  joint  authority  of  Lord  Kenyon  and  Lord  Rosslyn, 
was  not  adverted  to  in  the  case  of  Folkes  and  Western, 
more  especially  as  the  latter  case  was  decided  by  analogy 
to  cases  which  do  not  necessarily  bear  upon  it,  and  which 
are  themselves  not  founded  in  reason;  for  it  was  admitted 
that  in  those  cases  one  should  think,  prima  facie^  the 
effect  of  advancement  by  the  father  would  be  to  increase 
that  pajrt  of  the  estate  of  which  he  had  power  to  dispose. 
Lord  Rosslyn  avoided  the  objection  upon  which  the 
opinion  of  the  Court  was  grounded  in  Folkes  and 
Western,  viz.  that  the  interests  being  contingent  and 
uncertain,  diere  was  nothing  that  could  be  made  the 
subject  of  the  bargain,  by  holding  the  advancement  to  be 
a  purchase  of  the  child's  share  in  default  of  appointment, 
or  of  what  she  should  become  entitled  to  under  an 
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appointment.  The  only  objection  to  this  constructioo 
appears  to  be,  that  where  the  power  is  given  to  the  wife 
if  she  survive,  the  advancement  circumscribes  her  power; 
for  as  the  husband  himself  cannot  appoint  a  greater 
portion  to  the  child  he  has  advanced  than  the  child 
would  take  in  default  of  appointment,  because  it  would 
in  effect  be  an  appointment  to  himself,  it  seems  equally 
to  follow  that  the  wife  could  not  appoint  a  larger  shai^, 
lest  such  a  power  should  open  a  door  to  fraud  on  the 
other  child.  But  still  the  wife's  power  might  well  be 
held  to  remain,  so  as  to  enable  her  to  give  the  same 
share  to  the  daughter  unadvancedy  as  she  might  have 
given  to  her  if  the  other  daughter  had  not  been  advanced, 
and  the  father's  representatives  must  be  content  with  the 
share  which  may  be  appointed  by  the  wife  to  the  ad- 
vanced daughter,  or  may  be  permitted  to  descend  to  her. 
The  only  infringement  then  on  the  mother's  power  would 
be  this,  that  in  case  of  disobedience,  she  could  not 
deprive  the  unadvanced  child  of  the  share  provided  for 
it  in  default  of  appointment,  but  she  would  have  the  best 
possible  hold  on  the  obedience  of  the  child,  in  the  power 
which  would  still  remain  of  increasing  the  portion  given 
in  default  of  appointment.  Besides,  if  the  curtailment 
of  the  power  be  an  objection,  it  bears  with  the  greatest 
possible  force  on  the  rule  as  established  by  Folkes  and 
Western,  for  there,  by  the  effect  of  the  advancement,  it 
was  holden,  that  the  entire  fund  was  at  once  given  to 
the  unadvanced  child,  and  consequently  the  mother  was 
deprived  of  all  power  over  the  fund.  It  would  seem, 
therefore,  that  till  the  cases  come  again  under  the 
review  of  the  court,  it  would  not  be  safe  in  practice  to 
consider  the  case  of  Pitt  and  Jackson  as  over-ruled. 

II.  It 
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II.  It  remains  only  to  observe,  that  where  the  whole, 
or  even  part,  of  the  fund  is  ill  appointed,  it  goes  according 
to  its  original  destination  in  the  event  of  there  being  no 
appointment.  And  therefore  a  person  to  whom  a  spe- 
cific share  is  well  appointed,  shall  not  be  excluded  from 
taking  any  of  the  unappointed  shares  (o).  To  guard 
against  these  decisions  where  part  only  of  the  fund  is 
well  appointed,  in  which  case  the  intention  of  the  person 
executing  the  power  is  generally  defeated,  it  is  usual  to 
insert  cm  express  clause  in  instruments  creating  powers 
of  appointment  amongst  several  objects,  as  children,  that 
no  child  to  whom  a  share  is  appointed  shall  take  any 
share  of  the  unappointed  part  until  each  of  the  other 
children  shall  have  received  a  share  equal  to  that  ap- 
pointed to  him.  ^ 


(0)  Menzey  v.  Walker,  For.  72 ; 
Alexander  v»  Alexander,  a  Ves* 
640;  Pocklington  v.  Bayne,  1 
Bro.  C.  C.  450;  Bristow  v. 
Warde,  9  Ves.  Jun.  336 ;  WU- 
^ffon  V.  Piggott,  3  Ves,  Jun.  351 ; 


Routledge  v.  Dorril,  2  Ves.  Jun. 
357 ;  Smith  v.  Lord  Camelford, 
3  Ves.  Jun.  698 ;  Attorney-Ge- 
neral V.  Ward,  3  Ves.  Jun.  337 ; 
see  1  Ves.  and  Bea.  93,  93. 
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CHAPTER    X. 


OF  POWERS   TO  LEASE. 


We  are  now  come  to  the  last  branch  of  our  subject,  of 
which  much  has  been  necessarily  anticipated.  It  remains 
only  to  consider,  l .  The  general  rules  of  construction 
applicable  to  this  power ;  2.  What  may  be  demised  under 
different  powers ;  3.  For  what  term ;  4.  At  what  rent ; 
and,  5<  Subject  to  what  covenants  and  conditions. 


SECTION   1. 

OF   THE    GENERAL   RULES   OlT   COKSTRUCTIOK 
APPLICABLE   TO   THIS    1»0W£R« 

Lord  Mansfield  has  truly  observed  (a\  that  of  all 
kinds  of  powers,  the  most  frequent  is  that  '^  to  make 
leases/'  For  the  encouragement  of  farmers  to  occupy 
stock  and  improve  the  land  it  is  necessary  they  should 
have  some  permanent  interest.  Unless  the  owner  of  the 
estate  for  life  was  enabled  to  make  a  permanent  lease,  he 
could  not  enjoy,  to  the  best  advantage,  during  his  own 
time ;  and  they  who  come  after  must  suffer,  by  the  land 
being  untenanted,  out  of  repair,  and  in  a  bad  condition. 

The 

(a)  1  Bunr.iso,  181. 
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The  plan  of  this  power  is  for  the  mutual  advantage 
of  possessor  and  successor.  The  execution  thereof  is 
checked  with  many  conditions,  to  guard  the  successor, 
that  the  annual  revenue  shall  not  be  diminished,  nor 
those  in  succession  or  remainder  at  all  prejudiced  in  point 
of  remedy,  or  other  circumstances  of  full  and  ample 
enjoyment. 

Formerly  a  distinction  used  to  be  taken  between  a 
power  to  a  stranger  having  a  particular  estate,  and  a 
power  reserved  by  the  owner  of  the  fee,  which  latter,  it 
has  been  said,  is  to  receive  a  more  libera]  construction 
than  the  other.  But  this  doctrine,  which  has  so  direct 
a  tendency  to  introduce  different  decisions  on  the  same 
words,  appears  to  be  completely  exploded  at  the  present 
day,  although  an  opinion  has  prevailed  that  a  power  of 
leasing  is  to  receive  a  more  strict  construction  than  any 
other  power  (6),  and  that  equity  cannot  relieve  against  a 
defect  in  the  execution  of  it.  However,  we  have  already 
seen  that  this  relief  is  administered  in  proper  cases  (c), 
and  the  books  abound  with  authorities  in  favour  of  the 
liberal  construction  of  this  power.  Lord  Mansfield, 
whose  authority  is  generally  quoted  in  favour  of  the  rigid 
construction  (J),  seems  merely  to  have  meant  that  the 
power  must  not  be  abused  (e).  Lord  Chancellor  Cowper 
thought  the  power  was  to  be  taken  strictly  (/) ;  but  Lord 
Chief  Justice  Holt,  in  the  same  case,  Mas  of  a  contrary 
opinion  {g).  Lord  Kenyon  has  decided  that  the  intention 
of  the  parties  must  govern  in  the  construction  of  this 

power, 

(5)  See  Fitz.  219;    3  Vin.         (c)DougL573;  i  Black8t.449, 
Abr.  431.  (/)  See  3  Cha.  Rep.  73. 

(c)  Fife  *«pra,  p.  371.  (g)  Ibid.  69,  70. 

.    (d)  See  1  Burr.  121. 
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power  (h)y  and  Lord  Redesdale  has  shown,  upon  very 
solid  grounds,  that  the  power  must  receive  as  libemt 
an  interpretation  as  a  power  of  jointuring  or  any  other 
power  (i).  In  the  construction  therefore  of  powers  of 
leasing  we  may  call  in  aid  the  rules  established  in  r^ud 
to  other  powers. 

The  decisions  upon  leases  by  tenants  in  tail  and  eccle- 
siastical persons,  under  the  statutes,  have  been  said  to 
apply  with  equal  force  to  leases  under  powers  in  settle- 
ments ;  but  this  position  is  certainly  not  well  founded : 
in  several  instances  those  decisions  even  differ  from  each 
other,  according  to  the  words  of  the  statutes  upon  which 
they  severally  arose.  In  the  course  of  the  ensuing  in- 
quiry it  will  appear  generally  how  far  those  determi- 
nations apply  to  the  subject  before  us. 

Where  a  lease  is  granted  which  is  void  under  the 
power,  no  acceptance  of  rent  by  the  remainder-man  can 
set  it  up ;  for,  though  an  acceptance  of  rent  may  make 
a  voidable  lease  good,  it  cannot  make  good  a  lease  which 
was  actually  wid  at  first  (Zr).  The  acceptance  of  rent, 
however,  as  renty  may  operate  as  an  admission  by  the 
remainder-man  that  the  lessee  is  his  tenant,  and  in  that 
case  he  is  entitled  to  notice  to  quit.  And,  under  some 
circumstances,  equity  would  compel  the  remainder-man 
to  grant  a  new  lease  (/). 

Where  the  terms  of  the  power  are  complied  with,  it 
is  no  objection  that  the  lease  is  granted  in  trust  for  the 

lessor 

(h)  3  Term  Rep.  675.  83 ;  and  see  Doe  o.  Butcher, 

(i)  1  Rep.  T.  Redesdale,  61 ;  Dougl.  50. 

tide  suproj  p.  375.  (Q    See    Roe    v.  Frideauz, 

(Jc)  Jones  V.  Verney,  Willes,  10  East,  158. 
i6g;  Doe  v.  Watts,  7  Term  Rep. 
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lessor  himself^  for  that  is  a  question  merely  between 
the  parties.  It  is  just  the  same  thing  as  between  the 
lessor  and  the  successor,  where  the  legal  tenant  is  bound 
during  the  term  in  all  requisite  covenants  and  con- 
ditiqns  (m). 

Whether  a  power  of  leasing  extends  to  all  the  persons 
entitled  under  the  instrument  creating  it,  or  only  to  some 
in  particular,  depends  not  upon  the  place  where  the 
power  is  inserted,  but  upon  the  fair  construction  of  the 
whole  instrument  taken  together  (n). 

Where  trustees  are  invested  with  a  power  of  leasing 
they  must  act  in  the  exercise  of  it  precisely  as  if  the 
estate  was  given  to  them  in  trust  to  let  (p}. 

(m)Wil8onv.Sewell,  iBlacksL  Right  v.  Smith,  is  East,  455; 

617;  Earl  of  Cardigan  v.  Mon-  see  CoUett  v.  Hooper,  13  Ves. 

tagu,  App.  No.  10;  Taylor  v.  Jim.  355. 

Horde,  1  Burr.  60.  (0)    See    Sutton   v.    Jones, 

(n)  See  Forster  v.  Graham,  15  Ves.  Jun.  588. 
3  Str.  961 ;  2  Bam.  B.R.  341 ,428 ; 


SECTION  n. 

WHAT    HAY    BE    DEMISED    UNDER    DIFFERENT 

POWERS. 

It  is  seldom  that  any  question  on  this  head  arises  at 
the  present  day,  except  upon  wills  unskilfully  penned ; 
for  the  power  usually  introduced  in  modem  settlements 
is  to  lease  all  the  hereditaments  comprised  in  the  deed 
at  the  best  rent,  and  if  the  mansion-house,  park,  or  any 
other  part,  is  not  intended  to  be  leased,  it  is  expressly 
excepted  in  the  power.     However,  the  cases  must  be 

stated 
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Stated  which  have  arisen  in  r^^d  to  the  subject  over 
which  the  power  rides. 

Where  a  power  extends  to  lands  usually  letten, 
lands  which  have  been  twice  or  (hrice  letten  are  within 
the  power  (^i),  but  land  which  has  only  been  once  letten 
is  not,  we  are  told,  within  the  proviso,  for  ususjit  ex 
iteratis  actibus  (b).  And  it  is  said,  that  if  land  has 
been  let  by  a  contract  from  year  to  year,  for  three  years, 
it  is  not  within  the  power,  for  it  is  but  one  lease  (c). 
But  Lord  Chief  Justice  Vaughan,  upon  citing  this 
case  of  a  single  demise  (d),  said  that  he  did  not  much 
insist  upon  it,  for  the  words  "  usually  demised "  may 
be  taken  in  two  senses ;  the  one,  for  the  often  farming, 
or  repeated  acts  of  leading  lands,  the  other,  for  the 
common  continuance  of  land  in  lease,  for  that  is  usually 
demised,  and  so  land  leased  for  five  hundred  years  long 
since,  is  land  usually  demised,  that  is  in  lease,  Chough 
it  have  not  been  more  than  once  demised,  which,  he 
justly  added,  is  the  more  received  sense  of  the  words 
land  usuaUff  demised.  Indeed,  the  common  sense  of 
mankind  must  revolt  at  a  distinction  which  considers 
lands  leased  for  one  hundred  years  as  not  usually  de- 
mised because  the  term  was  granted  by  one  deed,  but 
allows  land  to  come  within  that  descripCioo  which  has 
been  let  for  two  years  only,  on  two  distinct  lettings. 

In  the  case  of  Tristram  and  Lady  Baltinglass,  the 
power  was  ^^  to  demise  all  or  any  of  the  premises  which 
at  any  time  heretofore  have   been  usually  letten,  for 
the  term  of  twenty-one  years,  reserving  the  rent  there- 
upon 

(4i)s&o.Atir.  96i,pL  ii»ia;        <c)  a  Ro.  Abr.  26s,  pL  X4; 
Vaugh.  3^  contra  P.  2  Ja.  B. 

(6)  a  Ro.  Abr.  362,  pi.  13.  (d)  See  Vaugh.  28. 
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upon  now  yielded  and  paid/'  The  settlement  was  made 
in  the  twelfth  of  Jac.  and  the  jury  found  the  lands  in 
question  to  have  been  demised  in  die  twelfth  of  £liz. 
for  twenty-one  years,  cLnd  that  term  was  expired,  and 
they  had  not  been  demised  far  the  spau  of  twenty  years 
before  the  settlement  \  and  the  Court  held  that  lliey 
were  not  within  the  power.  The  word  usually^  excluded 
demises  at  a  great  distance  of  time,  and  the  words  ^'  any 
time"  in  this  case,  meant  ^'  at  all  times."  And  what  was 
not  fitrmed  twen^  years  before  could  not  be  said  to  be 
at  any  time  before  commonly  farmed ;  for  those  twenty 
years  was  a  time  before  in  which  it  was  not  farmed. 
And  the  power  requiring  the  rents  then  reserved  to  be 
made  payable,  necessarily  implied  that  the  land  de- 
misable under  the  power  was  land  which  was  dien  under 
rent  (e).  The  case  of  Foot  v.  Marriot  (f\  which  was 
a  case  to  the  like  effect,  was  decided  the  same  way  by 
Lord  Chancellor  King,  assisted  by  Lord  Chief  Justice 
Raymond,  Mr.  Justice  Denton,  and  Mr.  Baron  Comyns, 
simply  upon  die  authority  of  Tristram  and  Baltinglaas. 

This  last  case  we  must  observe  did  not  decide  (jffir^ 
matvoelyy  that  land  demised  wiifain  twenty  years  was 
subject  to  the  power,  but  merely  that  land  not  demised 
within  that  period  was  not  subject  to  the  power.  It 
remains  to  be  decided  within  what  period  the  land  must 
have  been  demised.  The  Courts  migjbt  probably  indme 
to  fix  twenty  years  as  the  Kmit,  by  analogy  to  the  cna- 
bfing  statute  of  32  H.  8,  c  s8,  vhich  in  a  omilar  case 
considered  that  as  a  reasonable  period. 

Upon 

(e)  d  Jo.  1^ ;  VaugU.  38  ;  1  Freem.  33*    As  to  the  last  ground 
xMttwfra. 
if)  3  Via,  Abr.  439>  pL9- 
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Upon  this  statute  it  has  been  very  properly  detemitnecf, 
that  the  lettings  to  which  it  refers  are  by  some  person 
seised  of  an  estate  of  inheritance,  and  not  by  tenant 
by  the  courtesy,  dower,  &c.  (g):  Bat  the  same  doctrine 
cannot  be  applied  to  powers  in  private  settlements, 
although  a  contrary  opinion  has  been  entertained.  The 
act  of  Henry  was  intended  to  have  a  general  and  per- 
petual operation,  it  was  therefore  absolutely  necessary 
to  establish  by  whom  the  lettings  must  have  been  made, 
so  as  to  authorize  subsequent  demises,  and  it  would 
have  ill  accoi:ded  with  the  true  spirit  of  the  act  to  have 
holden  that  demises  by  persons  having  partial  interests 
only  constituted  the  standard  to  which  the  statute  refers. 
But  in  the  case  of  a  power  raised  by  a  private  settle- 
ment, the  party  creating  it  must  be  considered  to  know 
that  the  lands  have  been  in  lease,  and  by  whom  the 
leases  were  granted,  and  therefore,  when  he  authorizes 
the  lands  usually  demised  to  be  leased,  to  what  can  he 
refer  unless  to  the. leases  which  have  been  theretofore 
actually  granted.  If  he  disapprove  of  any  lands  being 
let,  which  usually  have  been  leased,  it  behoves  him  to 
expressly  declare  his  intention  by  excepting  them  out  of 
the  power. 

Upon  the  ^construction  of  the  words  usually  demised^ 
it  has  been  determined  that  they  embrace  every  species 
of  demise— at  will^  from  year  to  year,  or  for  years,  or 
lives,  and  whether  granted  by  parol  or  by  deed,  by  copy 
of  court-roll,  covenant  to  dtand  seised,  or  any  other 
instrument  (h). 

We  have  before  seen  that  one  point  relied  on  in  Lady 

Baltinglass's 

(g)  Co.  Litt  44,  b.  Dy.  371,  b.         {h)  Co.  LJtt.  44,  b.  Baugfa  v. 
pL  aS.  Haynes,    Cro,  Jac.  76,    S..C. 
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Baltinglass's  case  was^  that  the  rent  then  reserved  was 
to  be  made  payable,  which  the  Court  thou^t  necessarily 
implied  that  the  land  demisable  mider  the  power  was 
land  which  was  then  under  rent  (t).  And  in  Lord 
Mountjoy's  case,  where  it  was  declared  by  a  private 
act  of  parliament  that  no  alienation  should  be  made 
but  only  leases,  &c.  *^  yielding  the  true  and  ancient  rent," 
it  was  determined  that  land  could  not  be  leased  which 
had  never  been  demised  before.  For  how,  it  was 
asked,  could  a  rent  be  called  the  true  and  ancient  rent 
when  it  issued  out  of  a  thing  which  was  never  charged 
with  any  rent  by  any  reservation  before  (k)  ? 

So  in  the  case  of  Bagot  and  Oughton,  which  under- 
went great  consideration,  the  power  was  to  lease  ^^  all 
or  any  of  the  premises,  at  such  yearly  rents j  or  more^  as 
the  same  are  now  let  at ;''  and  a  lease  was  made  of  the 
capital  mansion-house,  which  was  the  family  seat,  and 
the  demesne  lands,  which  were  never  leased  before.  And 
it  was  determined,  principally  on  the  authority  of  Lady 
Baltinglass's  case,  that  the  lease  was  void,  although  it 
was  forcibly  argued  that  M  the  lands  were  authorized 
to  be  leased ;  and  the  subsequent  words  were  only  ex- 
planatory of  the  first  part  of  the  sentence,  ^^  that  the 
lands  usually  let  may  be  let  at  the  usual  rent"  (/)  (I). 

Lord 

6  Rep.  37,  nom.  Dean  and  Chap-         (t)  Stipra,  p.  570. 

ter  of  Worcester's  case,   S.  C.         (Jc)  5  Rep.  3,  b.  Mo.  197. 

Mo.  759,  nom.  Banks  v.  Brown ;         (/)  8  Mod.  249 ;  Fort.  332. 

Right  V.  Thomas,  3  Burr.  1441. 

1  Blackst.  446. 

(I)  This  decision  is  said  to  have  been  affirmed  in  the  House  of 
Lords ;  but  the  case  it  not  in  Brown ;  and,  after  a  diligent  search, 
I  have  not  been  able  to  meet  with  it  amongst  the  printed  cases  of 
that  period. 
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Lord  Mansfield,  addressing  himself  to  thisTcasey  ob- 
served, that  (m)  the  nature  of  Ae  thing  showed  that  the 
power  could  not  be  meant  to  extrad  to  letting  the  an* 
cient  manor-house  at  all,  much  less  to  letting  it  without 
reserving  any  rent  In  a  fiunily  settlem^it  of  an  estate 
consisting  of  some  ground  always  occupied^  together  with 
the  seat,  and  of  lands  let  to  tenants  upon  rents  reserved, 
the  qualification  annexed  to  the  power  of  leasing,  that 
the  ancient  rent  must  be  reserved,  manifestly  excludes 
the  mansion-house,  and  lands  about  it,  never  let.  No 
man  could  intend  to  authorize  a  tenant  for  life  to  deprive 
the  representative  of  the  family  of  the  use  of  the  man- 
sion-house. The  words,  in  such  a  case,  show,  that  the 
power  is  meant  to  extend  only  to  what  has  been  usually 
let  By  that  means  the  heir  enjoys  all  the  premises  in  the 
settlement  just  as  they  were  held  and  enjoyed  by  his  an- 
cestor, the  tenant  for  life :  He  has  the  occupation  of  what 
was  always  occujMed,  and  the  rent  of  what  was  always  let 
The  Court,  Lord  Mansfield  added,  all  ther^ore  agreed 
as  to  the  rectitude  of  die  decision  in  Bagot  v.  Ou^iifcoD. 
The  nature  of  the  diing  spoke  the  intent  as  forcibly  as 
lite  most  direct  words  could  have  done.  It  was  demon- 
stration. 

In  the  last  case  on  this  subject  a  similar  decision  was 
made.  A  man  by  his  will  devised  his  estate  in  strict 
settlement,  and  gave  a  power  to  lease  all  or  any  of  the 
said  manors,  messuages,  lands,  tenements,  and  heredita- 
ments, for  lives  or  years,  so  as  the  usual  rents  were  re- 
served. There  were  some  tithes  which  were  nev^  leased 
before  the  making  of  the  will,  but  some  parts  of  the 

estate 

(«)  Dougl.  573f  574. 
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estate  had  been  usually  demised  at  rents ;  and  the  Court 
considered  Lord  Mansfield's  observations  on  Bagot  and 
Oughton  to  apply  most  pointedly  to  the  case  before 
them^  as  the  tithes  never  had  been  let,  but  had  always 
been  occupied  by  the  possessor  of  the  estate ;  and  they 
accordingly  determined  that  the  power  did  not  embrace 
the  tithes  (n). 

But  in  all  these  cases  the  intention  of  the  parties  is 
to  govern ;  and  there  are  several  instances  in  which  partd 
of  the  estate  never  leased  have,  in  favour  of  the  supposed 
intention,  been  considered  to  be  within  powers  requiring 
the  ancient  or  usual,  or  present  rents,  to  be  reserved. 

The  first  of  these  is  Cumberford's  case  (o),  where, 
under  a  power  to  make  leases  of  the  premises,  or  any 
part  thereof,  ^'  so  that  as  much  rent,  or  more,  was  re- 
served upon  each  lease  as  was  reserved  in  respect  of  it 
within  the  two  years  immediately  preceding,"  it  was  re- 
solved, that  lands  which  had  not  been  leased  within  the 
two  years  at  any  rent  might  be  leased  by  the  donee  at 
any  rent  he  pleased,  because  it  appeared  by  the  gene- 
rality of  the  words  that  it  was  intended  be  should  have 
power  to  lease  all  the  land.  The  Court,  therefore,  am- 
sidered  the  restrictive  clause  as  applicable  only  to  such 
lands  as  had  been  demised  two  years  before. 

Upon  the  authority  of  this  case,  as  it  should  seem, 

the  case  of  Waker,  or  Walker  and  Wakeman,  was 

%  decided. 

(n)   Pomery    v.   Partington,  tbority  on  this  head»  hat  hitherto 

3  Term  Rep.  665 ;  and  see  ac*  unaccountably  escaped  notice; 

cordingly,  Foot  v.  Marriot.  dVin.  see  also  Doe  v.  Rendle,  3  ^btll• 

Abr.  439,  pi.  9 ;    whidi  case,  &  Selw.  99. 
although  a  very  considerable  au-         («)  s  Ro.  Abr.  262,  pL  25. 
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decided  (p).     A  power  was  given  in  a  settlement  of  an 
estate  to  demise  the  premises,  (which  consisted  of  land, 
a  rectory ,  &c.)  so  as  5^.  an  acre  were  reserved  for  every 
acre  of  the  land  demised.  The  rectory  consisted  pf  tithes 
only,  and  no  glebe ;  and  it  was  adjudged,  that  the  power 
authorized  a  demise  of  the  land  at  5^.  per  acre,  and  of 
what  did  not  consist  of  acres,  as  the  rectory,  without 
rent.     And,  upon  the  same  principle.  Lord  C.  J.  Holt 
delivered  an  extra-judicial  opinion,  that  under  a  power 
.  to  lease  an  estate  comprismg  a  manor,  so  as  the  leases 
were  not  made  of  the  demesne  lands,  and  so  as  the  an- 
cient rent  were  reserved,  the  rents  and  services  might  be 
demised  without  refit j  because  it  appeared  to  be  the  in- 
tent of  the  settlement  that  part  of  the  manor  might  be 
demised ;  and,  as  the  demesne  lands  were  not  comprised 
in  the  power,  then  the  rents  and  services  must  be ;  for 
the  whole  of  the  manor  consists  in  demesnes,  rents,  and 
services ;  and  he  said,  if  a  man  hath  a  power  reserved  to 
him  of  making  leases  of  1m>  things^  and  a  qualification 
is  annexed  to  the  power ^  which  cannot  extend  to  one  of 
these  things  J  he  may  make  a  lease  of  that  thing  without 
any  regard  to  the  qualification  (I).    And  he  relied  upon 
Cumberford's  and  Waker's  cases  as  authorities  for  these 

positions ; 

(p)  I  Freem.  413;  «  Ler.  150 ;  1  Ventr.  294;  3  Keb.  544,  547, 
586,  589,  619. 


(I)  Lord  C.  J.  De  Grey  quoted  this  rule  in  Campbell  v.  Leach. 
The  passage  in  Ambler,  p.  748,  should  be  read  thus ;  Where  there 
is  a  power  of  leasing  (with  a  description)  applicable  to  some  parts 
of  the  estates,  and  not  to  all  of  them,  those  to  which  it  is  (not) 
applicable,  may  be  leased  without  such  description.    Vide  stpra, 

P«ge  365,  n. 
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.  positions ;  but  Turton  and  Eyre,  J,  thought,  that  as  there 
were  other  lands  mentioned  in  the  power  they  satisfied 
the  words  of  it  (q). 

In  the  case  of  Goodtitle  v.  Funucan  (r)  the  power  in 
a  settlement  of  manors,  fishery,  &c.  was  to  demise  all  or 
any  of  the  manors,  fisheries  (f),  messuages,  lands,  tene- 
ments, and  hereditaments  therein  before  mentioned,  so 
as  there  zvere  resef^ved  so  much  renty  or  morej  than  was 
then  paid  for  the  same.    The  manors,  or  manorial  rights, 
had  not  been  let  before.     The  fishery  had  been  let  be- 
fore, but  was  not  at  the  time  of  the  settlement ;  since 
that  time  it  had  been  again  let  at  15^.  a  year.     A  lease 
was  made  under  the  power  of  the  manors  and  Jishenfy 
and  some  lands,  reserving  the  right  of  shooting  and 
fishing,  at  a  rent  exceeding  what  they  had  ever  produced 
before,  about  30/. ;  and  the  Court  held  the  lease  to  be 
valid.     Lord  Mansfield  in  delivering  the  judgment  of 
the  Court  said  ^^  that  the  power  was  express  to  demise 
the  manors  and  fisheries.     They  were  particularly  men- 
tioned in  the  settiement,  and  the  power  went  to  the 
whole.     They  paid  under  this  lease  as  great  a  yearly 
rent  as  at  the  time  of  the  settiement,  for  they  paid  no- 
thing then.     The  words ^  therefore,  were  complied  with, 
and  the  objection  could  only  stand  upon  the  intent.  But 
the  Court  thought  no  such  intent  appeared.  The  manors 
were  nominal ;  of  no  value ;  no  object  of  yearly  income. 

The 

(?)  Winter  v.  Loveday,  Coiti.r  Cla3rt  99 ;  Campbell  t.  Leadi> 

37 ;  1  Freein.507 ;  1  Lord  Rajm.  AmbL  740. 
«67;  a  Salk.  537;  Cartlv  427;         (fy  Doiigl.  565;  seeiBur.ia4. 
and  see    Campion   r.  Thorpe,         G)  See  3. Term  Rep.  C7I1  b» 

P  F 
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Th6  fishery  only  worth  15^.  a  year.  They  were  conve^ 
nient  to  the  lessee  living  on  the  land,  and  of  no  use  to 
the  remainder-man.  The  right  of  shooting  Mid  fishing 
was  reserved  to  him.  For  his  own  part,  he  thought  the 
intent  was  to  give  leave  to  demise  all,  reserving  as  much 
rent  in  the  whole  as  had  been  paid  before,  and  in  fact, 
30  /.  more  had  been  reserved"  (/). 

These  "cases  must  not  be  dismissed  without  observa- 
tion. The  dedsion  in  Cumberford's  case  has  been  re- 
ferred to  the  ita  guody  or  so  thatj  in  the  power  (i^),  and 
Waker's  case  was  distinguished  by  the  Court  from 
Mountjoy's,  on  the  ground  that  there  the  proviso  was 
disabling ;  that  no  lease  should  be  made  but  with  ancient 
rent,  whereas  in  the  case  before  them  the  power  was 
general  and  enabling,  and  the  latter  clause  restrictive  (^). 
But  these  s^jbtleties  (I)  are  now  happily  got  rid  of  (y). 
The  intention  of  the  parties,  to  be  fairly  collected  from 
the  whole  instrument,  is  the  only  guide  to  the  true  con- 
struction  of  the  power.  Upon  this  broad  ground  it  was 
that  the  case  of  Goodtitle  and  Funucan  was  decided.  If 
then  in  these  cases  we  are  to  advert  to  intention,  the 
value  of  the  property  must  have  considerable  weight : 

for 

(/)  And  see  3  Term  Rep.  677.        (x)  See  3  Keb.  597. 

(tt)  See  Fort.  332.  (y)  See  3  Term  Rep.  677. 


(I)  In  treating  a  distinction  between  a  disabling  and  aa 
gnabUng  power  as  a  subtlety,  I  allude  only  to  tliose  cases  whera  it 
turns  merely  on  the  fonn  of  the  words  ore^ing  the  power,  ibr 
certainly  there  is  a  wide  difference  between  a  power  disahHng 
a  tetiant  in  fee  from  making  any  lease  but  for  a  certain  time, 
and  a  power  enabling  a  tenant  for  life  to  lease  for  the  same  period; 
vide  ii^a. 
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for  it  is  decided,  that  if  the  lands,  tithes,  &c.  to  \vhich 
the  restriction  does  not  apply,  are  within  the  power,  they 
may  be  leased  for  the  term  prescribed  without  rent    The 
mischievous  consequences  of  this  construction  are  evident^ 
The  intention  of  a  settlement  may  be  entirely  defeated  by 
it.    The  donee  may  lease  lands,  not  letten  before,  without 
rent,  taking  a  large  fine  at  the  expiense  of  the  remainder^ 
man,  whereas,  in  regard  to  those  before  letten,  he  is 
compellable  to  reserve  the  ancient  rent.     How  incon* 
graous  and  absurd  is  this  rule,  and  how  little  calculated 
to  effectuate  the  intention  of  the  parties  !    Waker's  case 
appears  to  have  been  decided  solely  on  the  authority  of. 
Cumberford's  case,  and  Lord  Chief  Justice  Hale  said^ 
that  if  it  had  been  res  mtegra^  perhaps,  he  should  have 
been  of  another  opinion  (2:),  and  Mr.  Justice  Barclay 
seems  to  have  entertained  the  same  9entiment3  (fi) ;  and 
in  the  great  case  of  Foot  v.  Marriot,  Lord  Chancdlot' 
King  adopted  Hale's  opinion  of  Cumberford's  case,  and 
added,  that  if  the  case  were  law  it  should  not  be  carried- 
one  step  farther  (Jb).  In  all  the  modem  cases,  the  Judges 
without  expressly  over-ruling  Cumberford's  case,  have 
clearly  evaded  the  spirit  of  the  decision.     If  the  cases 
of  Bagot  and  Oughton,  Foot  and  Marriot,  and  Poraery 
and  Partington,  are  well  decided,  it  is  still  open  to  con^* 
tend  that  the  property  to  which  the  restrictive  clause 
cannot   apply, '  shall,  if  valuable,  be   rather   held  not 
to  be  within  the  power,  than  that  the  first  tenant  for 
life  shall  be  authorized,  contrary  to  the  intention  of  the 
donor,  to  decrease  the  rental  of  the  estate  for  his  own 
particular  emolument     The  rule  laid  down  by  Holt, 

that 

(«)  See  7,  Lev.  151.  4*     (i)  3  Vin.  Abr,  429,  pi.  9* 

(a)  3  Keb.  ^^, 

PP  2 
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that  ^^  where  a  man  hath  power  reserved   to   him  of 

making  leases  of   two   things,  and  a  qualification   is 

annexed  to  the  power,  which  cannot  extend  to  one  of 

these,  he  may  make  a  lease  of  that  thing  without  any 

regard  to  the  qualification,"  may  be  a  sound  rule ;  but 

the  question  in  these  cases  is,  whether  the  qualification 

does  not  form  a  part  of  the  sentence,  and  virtually 

exclude  that  subject  to  which,  it  is  admitted,  it  cannoj; 

extend.     There  are,  however,  cases  to  which  the  rule 

ought  to  be*  applied  ;  as,  if  in  a  power  to  lease  estates, 

including  mines  opened  and  unopened,  a  clear  intention 

appears  to  embrace  all  the  mines,  but  a  clause  is  added, 

that  no  lessee  shall  be  made  dispunishable  of  waste, 

there,  to  effectuate  the  general  intention  of  the  power, 

the  latter  clause  should  not  be  deemed   applicable  to 

the  unopened  mines  (c) :  So  if  a  similar  clause  slibuld 

be  inserted  in  a  power  to  grant  leases  at  rack-rent,  and 

t»ilding-leases,  it  should  be  construed  to  extend  to  the 

leases  at  rack-rent  only,  because  na  improvements  by 

building  could  be  made,  unless  old  buildings  could  be 

pulled  down,  trees  felled,  &c..    Indeed,  it  even  seems 

that  such  a  clause  in  a  power  to  grant  building-leases 

only  would  not  restrain  the  liberty  of  pulling  down  the 

old  buildings  in  order  to  erect  new  ones  (d). 

Where  leases  are  granted  under  powers  to  lease  lands 

usually  demised,  it  must  be  shown,  by  old  leases  or  other 

satis&ctory  evidence,  that  the  lands  have  usually  been 

demised,  or  they  cannot  be  supported  (e). 

In 

(c)  See  and  coDsidet  Campbell         (d)  Vide  in/rtu 
v»  Leach,  Ambl.  740 ;  and  keep         (f)  See  Earl  of  Cardigan  v. 
in  i^emembrance  that  it  is  not     Montague,  App.  No.  io  (^ 
waste  to  work  open  mines.  Co. 
Litt.  54,  b. 
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In  the  case  of  Campbell  v.  Leach  (/)  it  was  determined 
that  under  a  power  to  lease,  the  "  messuages,  lands, 
tenements,  and  hereditaments,"  in  the  deed  (except  the 
capital  messuage  and  warren)  at  the  best  rent,  opened 
mines  might  be  leased  as  they  were  in  lease  at  the  time 
of  the  settlement,  and  twelve  years  then  to  come  of  the 
term,  and  must  be  understood  to  have  been  settled  for 
the  benefit  of  all  claiming  under  it,  and  the  words  were 
sufficient  to  carry  the  mines. 

The  usual  power  of  leasing  for  lives  authorizes  a  lease 
during  co-existing  lives  only  (g*).  And  where  a  power 
is  limited  to  lease  for  any.  given  number  of  lives  such 
parts  of  the  estate  as  are  demised  for  any  such  tim^y  it 
does  not  include  lands  which  were  then  demised  for 
lives,  not  concurrently,  but  successively,  and  by  way  of 
settlement  (A). 

In  the  case  of  Winter  v.  Loveday,  it  was  determined 
by  Holt,  Chief  Justice,  Turton  and  Eyre,  against  Rbkeby, 
that  an  exception  in  a  power  of  leasing  of  the  demesnes 
of  a  manor  included  the  copyholds  of  the  manor. 
Rokeby  thought  that  the  exception  extended  only  to 
lands  in  the  occupation  of  the  donor.  He,  however, 
held,  that  if  the  demesne  lands  had  nothe^w  excepted 
by  express  words,  yet  the  power  of  leasing  would  not 
have  extended  to  them,  for  if  it  did,  it  would  destroy 
the  tenure,  because  copyhold  lands  once  leased  are  for 
ever  enfranchised,  and  therefore,  it  shall  never  be  pre- 
sumed that  the  tenure  was  intended  to  be  destroyed 

without 

\f)  Ambl.  740.  (A)  Doe  c.  Halcombe,  7  T«q;i 

ig)  ^i^  i^^}  *^ct.  3,  div.  4.    Rep.  713. 

PP  3 
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without  express  words  of  the  parties  for  that  purpose  (1).. 
This  is  an  important  general  rule  of  construction  appli- 
cable to  every  power. 

(i)  Garth.  428,  et  sup. 


SECTION    III. 

OF   THE   TEEM   WHICH    MAT    BE   GRANTED. 

Some  of  the  cases  on  this  head  have  been  unavoidably 
treated  of  in  a  former  part  of  the  work  (a).  We  may 
here  inquire,  1.  In  what  cases  leases  in  possession  only 
can  be  granted  ;  2.  In  what  instances  leases  in  reversion 
may  be  granted ;  3.  Whether  concurrent  interests  can  be 
granted  under  the  usual  power  of  leasing ;  and  4.  For 
what  lives  the  estate  may  be  granted  unrfer  powers  to 
lease  for  lives. 

I.  And  first,  in  all  well-drawn  powers  of  leasing, 
where  it  is  intended  that  a  lease  in  reversion  may  be 
granted,  it  is  expressly-declared  so ;  and  if  a  reversionary 
lease  is  not  to  be  granted,  it  is  expressly  declared  that 
the  lease  shall  be  made  to  take  effect  in  possession,  and 
not  in  reversion,  or  by  way  of  future  interest.  But  it  has 
been  determined,  t^at  even  a  general  power  to  lease  for 
a  certain  number  of  years,  without  expressing  that 
the  leases  shall  be  in  possession,  and  not  in  reversion, 
authorizes  leases  in  possession  only,  and  not  in  reversion 
or  in  fuluroj  for  if  by  the  power,  a  reversionary  lease 

might 

(a)  Vide  chap.  9,  sect.  2. 
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might  be  made,  then  a  lease  for  the  years  authorized 
might  be  made  in  possession,  and  afterwards  infinite 
leases  for  the  same  term  in  reversion,  which  would  be 
contrary  to  the  meaning  of  the  power,  and  would 
render  idle  und  vain  the  express  limitation  in  the  power 
of  the  number  of  years  for  which  the  lease  might  be 
granted  (i). 

And  it  seems  to  have  been  settled,  after  considerable 
doubt,  that  where  the  power  is^  expressly  to  lease  in 
possessiouy  a  lease  in  reversion  cannot  be  gtanted,  al- 
though the  estate  is  in  lease  at  the  time  of  the  creation  of 
the  power ^  so  that  unless  a  present  lease  can  be  granted 
of  the  reversion,  the  power  is  in  suspense  till  the  deter- 
mination of  the  first  lease  (c). 


II.  But  in  the  foregoing  case  it  was  laid  down  by 
Windham  and  Twisden,  that  if  the  power  had  been 

to 

(5)    Countess   of   Sussex   ©.  267;Raytt!.i3i2;iKeb.778,9io; 

Wroth,  Cro.  Eliz.  5 ;  S.  C.  cited  and  1  Sid.  260,  where  it  was  ad- 

6  Rep.  33  a.  nam.  Leaper  v.  mitted  that  the  lease  was  void; 

Wroth ;  Shecomb  v,  Hawkins,  but  see  4  Mod.  6,  and  Marquis 

Cro.  Jac.  318 ;  1  Brownl.  1481;  of  Antrim  v.  Duke  of  Bucking. 

Yelr.  322,    nom.   Slocomb    t?.  ham,  1  Cha.  Ca.  17;  1  Sid.  101. 

Hawkins  (I).  S.  P.  ace.  and  see  and  consider 

(c)  Opy  V.  Thomasius,  1  Lev.  6andst?.Ledger,2Ld.Raym.792. 


(I)  As  this  case  is  reported  in  Cro.  Jac.  the  first  lease  was  granted 
"before  ihep&ooer  "was  created,  and  Brownlow's  report  seems  the  same 
way :  but  if  so,  the  decision  was  perhaps  doubtful,  vide  irifra, 
Yelverton  states  it  otherwise.  At  any  rate,  the  principle  in- the  text 
was  clearly  admitted.  In  Raym.  133,  it  is  said  arguendo  that  the 
record  of  the  case  does  not  warrant  Croke's  report 

P  P  4 
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to  lease  generally  without  saying  in  possessUntj  a  lease 
might  have  been  made  to  commence  at  the  end  of  the 
lease  then  in  esse.  And  the  same  point  was  expressly 
decided  iq  the  Marquis  of  Northampton's  case  by  Man* 
woode  and  Dyer  against  Mounson,  but  by  the  marginal 

• 

note  in  Dyer,  Lord  Chief  Justice  Treby(I)  appears 
to  have  agreed  with  Mounson  (d) ;  and  in  the  case  of 
Baynes  v.  Belson(e),  the  Court  delivered  an  extra- 
judicial opinion  that  such  a  lease  was  void,  although 
certainly  they  appear  to  have  relied  on  the  cases  where 
the  land  was  in  possession  as  authorities  in  point  (II). 
But  in  the  modem  case  of  Coventry  and  Coventry  (/), 
leases  in  reversion,  under  a  general  power  to  demise  an 
estate  in  lease  at  the  time  of  the  settlement,  were  sus- 
tained after  many  arguments.  The  ground  of  the  decision 
is  not,  however,  stated,  and  the  case,  perhaps,  turned  on 
the  particular  penning  of  the  power,  which  was  with  a 


"so 


(d)  Dy.  357,  a ;  2  Ro.  Abr.261 .         (e)  Raym.  347 ;  and  see  Berry 
pi.  8 ;  1  Leo.  36,  cited ;  loosely     v,  Riche,  infra^ 
reported  in  3  Leo.  7  (III).  (y)  1  Com.  313. 


(I)  The  marginal  notes  in  Dyer  are  understood  to  have  been  his 
production. 

<1IJ  Note — The  report  in  Leonard  does  not  state  both  the  letses 
to  have  been  granted  under  the  power ;  and  Dyer,  before  whom  the 
cause  was  tried,  and  whose  accuracy  may  be  relied  on,  states  est- 
jpressly  that  the  first  lease  was  granted  before  the  creation  of  the 
power.  Indeed  the  point  cannot  be  doubted,  for  Dyer  gives  the 
dates  of  the  first  lease,  which  was  three  years  previously  to  the 
creation  of  the  power. 

(Ill)  It  is  far  from  clear  upon  the  face  of  the  report  that  any  lease 
was  in  existence  at  the  time  of  the  settlement ;  and  firom  the  cases 
relied  on  it  should  seem  that  the  fact  waa  not  90* 
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^^  SO  as  there  be  not  in  any  part  of  the  premises  so  leased, 
at  any  one  time,  any'  more  or  greater  estate  or  estates 
than  for  twenty-one  years,  or  three  lives,  or  for  any 
number  of  years  determinable  on  three  lives  ;"  and  upon 
the  old  leases  and  the  reversionary  lease  there  were  not 
at  any  one  time  upon  any  of  the  lands  demised,  more  or 
greater  estates  than  estates  for  years  determinable  upon 
three  lives  :  the  Court  therefore  might  well  have  relied 
on  this  clause  as  evidence  of  the  intention  that  leases 
in  reversion  might  be  granted,  so  as  with  the  leases  in 
possession  they  did  not  exceed  the  limits  pointed  out. 
It  seems  far  from  clear  that  at  the  present  day  a  lease 
in  reversion  would  be  supported  under  a  general  power, 
although  the  estate  was  in  lease  at  the  time  of  the  set* 
tlement,  unless  there  were  some  direct  evidence,  as  in 
Coventry  v.  Coventry,  of  the  intention  of  the  parties. 
Such  a  construction,  it  must  be  admitted,  would,  in  most 
\,  ill  accord  with  the  intention  of  the  parties  (I). 

It 


(I)  I  should  do  wrong  to  pass  over  the  principle  which  Mr.  Powell 
has  extracted  from  the  case  of  Fox  v.  Prick  wood,  a  fiulstr.  si6; 
1  Ro.  12 ;  Cra.  Jac.  349;  a  Ro.  Abr.  aOo,  pi.  5,  as  it  would,  if  es- 
tablished,  be  a  very  important  one.  It  is  this  :  **  If,"  says  Mr.  P., 
**  there  be  a  power  to  make  leases  in  posiession  expressly,  which 
attaches  i^pon  an  estate,  part  of  which  is  in  possession,  and  other 
part  thereof  in  reversion  at  the  creation  of  the  power,  the  donee 
^  the  power  may  mmediatdy  make  leases  in  possession  of  the  estate 
In  reversion,  as  well  as  of  that  in  possession."  Pow.  Powers,  435, 436« 
Vo  such  principle  however  was  established  by  that  case.  The 
estate  was  limited  to  a  stranger  for  a  valuable  consideration  for  fif- 
teen years,  remainder  to  the  owner  for  life,  with  a  power  to  make 
leases  in  possession.  And  the  only  question  was,  whether  he  could 
floahe  leases  tiU  his  tmn  estate  Jbr  life  cane  into  possession  by  the 

expiration 
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Jt  might  upon  the  same  principle,  perhaps,  be  contended 
that  a  remainder-man  may,  under  a  general  power,  grant 
a  reversionary  lease  of  an  estate,  leased  by  a  prior  tenant 
for  life  under  the  same  settlement. 

Since  the  publication  of  the  above  observations  I  have 
met  with  the  observations  of  the  Chief  Justice  on  the 
hearing  of  the  case  of  Coventry  and  Coventry  (g).  He 
said  there  was  no  doubt  but  by  a  general  power  it  mu^ 
be  restrained  to  leases  in  possession,  yet  if  there  was  any 
thing  to  explain  the  intention  of  the  parties  to  extend  to 
make  leases  in  reversion,  it  may  be  extended  thereto. 
Therefore,  if  there  appear  lands  in  lease  already,  and  only 
a  reversion  in  the  person  who  created  the  power,  any 
person  thereto  enabled,  who  is  tenant  for  life,  may  make 
leases  of  those  lands  in  reversion.  But  it  is  a  question 
if  the  power  ought  not  to  be  uniform  to  extend  to  leases 
either  wholly  of  lands  in  possession,  or  wholly  in  rever- 
sion, where  there  are  lands  part  in  possession  and  part  in 
reversion.  The  proviso  is,  so  asy  S^c.  It  is  a  question  if 
it  will  no4;  extend  to  lands  in  reversion,  for  though  it  is 
a  restrictive  clause,  yet  that  is  as  to  the  number  of  years 
or  lives.  A  lease  to  commence  after  the  death  of  tenant 
for  life  [created  under  a  power]  cannot  be  warranted  by 
the  power,  for  the  lease  may  determine  by  effluxion  of 

time, 

(g)  27  Apl.  1719,  MS,  Rep.  in  Line.  Inn  Library. 


expiration  of  the  fifteen  jear^,  and  it  was  holden  that  he  might ; 
which,  we  mcnt  admit,  was  rather  a  strong  decision.  The  other 
question  could  not  arise,  {if  although  the  estate  demised  was  in 
lease  at  the  time  of  the  settlement,  yet  it  is  expressly  stated  that  that 
lease  had  expired  before  the  new  one  was  granted,  and  the  Court 
Considered  it  clear  that  a  lease  in  reversion  could  not  be  granted. 
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time,  surrendei;,  or  forfeiture,  before  the  life-estate;  so 
here  would  be  a  chasm  in  this  case,  and  too  great  diffi- 
culty to  get  over.  The  Chief  Justice  said  that  he  had 
mentioned  these  matters  only  as  proper  to  be  considered 
on  the  next  argument. 

A  power  to  grant  a  lease  may,  by  the  particular 
wording  of  it,  authorize  a  lease  in  reversion,  althou^ 
not  so  expressly  stated,  and  the  estate  is  not  in  lease  at 
the  time  of  the  creation  of  the  power j  Thus,  wh^e 
the  power  was  to  lease  for  any  number  of  years,  not 
exceeding  ninety-nine  years  from  the  time  of  making 
the  demise^  it  was  adjudged  that  the  latter  words  did 
not  refer  to  the  commencement  of  the  lease,  but  only 
restrained  the  making  of  a  lease  for  more  than  ninety- 
nine  years  from  the  making ;  and  that  a  lease  might  be 
made  for  sixty  years,  to  commence  twenty  years  after- 
wards ;  for  it  would  not  exceed  ninety-nine  years  from 
the  time  of  making  the  demise ;  the  true  construction  oi 
the  power  was,  that  he  might  lease  for  ninety«nine  years 
from  the  time  of  making  the  lease,  or  for  any  other  term 
not  exceeding  ninety-nine  years  (h). 

Although  a  power  enable  a  man  to  make  leases  in 
reversion,  as  well  as  in  possession,  yet  he  cannot  make 
a  lease  in  possession,  and  another  lease  in  reversion^  of 
the  swaie  land,  but  his  power  to  make  leases  in  rever- 
sion shall  be  confined  to  such  land  as  was  not  then  io 
possession  (t). 

And  the  very  same  expression,  lease  in  rtoersiaHj  may 
have  a  different  signification  in  the  sanus  conveyance; 
being  applied  to  a  lease  for  lif^,  it  shall  be  intended  of 

a  concurrent 

(A)  Harcourt  v.  Pole,  1  AncL  (i)  Wlster  v,  Irv^eday,  l  Com* 
1373 ;  see  a  Lord  Raym.  1000.        36,  per  Holt 
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a  concurrent  lease,  or  a  lease  of  the  reversion,  viz.  a 
lease  of  that  land  which  is  at  the  same  time  under  a 
demise,  and  then  it  is  not  to  commence  after  the  end  of 
the  demise,  but  hath  a  present  commencement,  and  is 
concurrent  with  the  prior  demise,  and  this  construction 
is  imperiously  called  for,  as  a  lease  for  life  cannot  be 
made  to  commence  at  a  future  day  (Ar),  but  being  ap- 
plied to  a  lease  for  years,  it  shall  be  intended  of  a  lease 
which  shall  take  its  effect  after  the  expiration  or  deter- 
mination of  a  lease  in  being  (/). 

Thus  we  have  seen  in  what  cases  leases  in  possession 
and  leases  in  reversion  may  be  granted.  It  is  still  neces- 
sary to  ascertain  what  the  law  understands  by  leases  in 
possession,  and  what  by  a  lease  in  reversion. 

Lord  C.  J.  Holt  has  thus  explained  tbe  nature  of  a 
lease  in  reversion :  '^  In  the  most  ample  sense,  that  is  said 
to  be  a  lease  in  reversion  which  hath  its  commencement 
at  a  future  day,  and  then  it  is  opposed  to  a  lease  in  pos- 
session ;  for  every  lease  that  is  not  a  lease  in  possession 
in  diis  sense,  is  said  to  be  a  lease  in  reversion  {m) ;  but 
the  usual  construction  of  the  term,  lease  in  reversion,  in 
powers,  is  a  lease  to  commence  after  the  end  of  a  present 
interest  in  being  (»),  and  not  a  lease  to  commence  at  a 
ftiture  day." 

In  common  parlance,  a  lease  is  said  to  be  in  fuiuro 
when  it  is  granted  at  a  day  to  come,  and  is  not  depen- 
dent on  a  subsisting  prior  lease ;  and  it  is  termed  a  lease 
lit  reoersum  when  it  is  to  take  effect  after  a  prior  sub- 
sisting interest. 

Where 

(ifc)  WhiUock's  case,  8  Rep.        (m)  i  Com.  38;  and  see  Cart. 
69,  b.  vU  I4f  ^5;  « Eail»  385. 

(/)  1  Con.  39,  b.  per  Hojt.  (m)  1  Com.  38. 
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Where  a  lease  ought  to  be  granted  in  possession,  a 
lease  made  to  commence  only  a  day  after  the  date  of  the 
deed  creating  it,  is  as  fatal  a  variance  from  the  power 
as  if  made  to  take  effect  at  the  expiration  of  lOO  years 
from  the  time. 

It  has  long  been  settled,  that  a  lease  to  hold  ^^  from 
henceforth,"  "  from  the  making,"  "  from  the  time  of 
the  delivery  of  the  indentures/'  or  *^  from  the  sealing 
and  delivery  of  the  deed,"  is  a  lease  in  possession,  and 
not  in  futuro  (o),  and  it  shall  begin  from  the  delivery, 
where  no  time  is  mentioned  (p) ;  and  "  from  the  date," 
has  in  these  cases  the  same  meaning  (^),  although,  cer- 
tainly, this  opinion  has  not  always  prevailed  (r)^ 

And  nice  as  the  distinction  may  seem,  the  words  '^  from 
the  day  of  the  date,"  were,  by  a  series  of  decisions  prior 
to  the  famous  case  of  Pugh  and  the  Duke  of  Leeds, 
holden  to  be  exclusive,  and  to  render  the  demise  a  lease 
m  futurOy  and  consequently  void.  Amongst  these  de- 
cisions several  modem  ones  may  be  ranked,  which  un* 
derwent  great  consideration  [s) ;  and  even  two  cases^ 
before  the  very  same  Judges  who  decided  Pugh  and  the 
Duke  of  Leeds  (/). 

In  that  case,  however,  after  a  full  review  of  all  the 
authorities  which   Lord   Mansfield,   in    delivering  the 

judgment 

(0)  Clayton's  case,  5  Rep.  1 ;  a  Ro.  Abr.  520,  pi.  4;  and  see 

Higham  0.  Cole,  a  Ro.  Abr.  520,  Co.  Litt  46^  b. 

pi.  1.  (<)  Demi  V.  Fearnside,  1  Wils* 

{p)  Co.  Litt.  46,  b.  176 ;  Attorney  General  o.  Coim- 

(q)  Osbom  V.  Rider,  Cro.  Jac.  te88ofPortland,Cowp.7a3,cited5 

1 35;  Hatter  0.  Ashe,  3  Lev.  438;  and  see  Freeman  v.West,  a  Wils* 

1  Lord  Raym.  84.  165. 

(r)  See  Clayton's  case,  5  Rep.  (f)  Hotley  9.  Soot,  L<rfft,  316 ; 


1 ;  Bacon  v.  Waller,  1  Ro.  337 ;     Doe  v.  Watson,  Cowp»  189. 
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judgmeDt  of  the  Court,  declared  to  be  so  many  con- 
tradictions backwards  and  forwards,  it  was  decided, 
that  "  from  the  day  of  the  date "  was  the  same  thing 
as  '^  from  the  date,"  and  consequently  that  a  lease  to 
hold  "  from  the  day  of  the  date,"  was  a  Valid  lease 
under  a  power  to  lease  in  possession  only.  The  principal 
ground  of  the  decision  was,  that  ^'  from  "  might  mean 
either  incluswe  or  ej^clusive :  that  the  parties  necessarily 
understood  and  used  it  in  that  sense,  which  made  their 
deed  effectual :  that  courts  of  justice  are  to  construe  thei 
words  of  parties  so  as  to  effectuate  their  deeds,  and  not 
to  destroy  them,  more  especially  where  the  words  them- 
selves abstractedly  may  admit  of  either  meaning  (t/).  In 
a  subsequent  case  before  Lord  Kenyon,  upon  the  word 
^  from"  in  an  indictment^  in  which  the  case  of  Pugb 
V.  Duke  of  Leeds  was  cited,  he  said  that  it  was  not  ap- 
plicable to  the  case  before  him ;  and  that  it  must  he  re*- 
membered,  that  though  he  believed  that  case  was  rightly 
decided,  the  contrary  determination  had  before  been 
made  by  all  die  Judges.  Mr.  Justice  Ashhurst  observed, 
that  the  case  of  Pugh  "&.  Duke  of  Leeds  was  properly 
decided,  but  that  it  turned  on  the  construction  of 
a  contract  between  two  persons,  where  their  intention 
was  to  be  considered  {s). 

.  Mr.  Powell,  in  an  elaborate  argument,  which  occupies 
upwards  of  lOO  pages,  hag  shown  very ,  successfully  that 
this  decision  wns  in  direct  opposition  to  the  decided 
cases  (^) ;  but  however  we  may  dread  the  precedent 

•which 

(»)  Pugh  V.  Duke  of  Leedt^  Ex  parte,  Fallas  5  Tern^  Rq^ 

Cowp.  714.  283  ;  Dowling  V.  F<WmU»  1  Jk^ 

.  (it)  Bex  a  Jkhabikants  of  Gam-  igud  Beatij,  1 93. 

lingay,  3'?»nn  JUp-  5*3;  »««  (y)  Pow.Pow. 435^440' 
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Khich  this  case  sets  for  similar  innovations,  yet,  as  the 
mischief  to  be  apprehended  from  the  removal  of  land* 
marks  must  in  this  instance  have  already  been  sustained, 
it  cannot  be  expected,  nor  is  it  to  be  hoped,  that  a  de- 
cision which  has  so  much  good  sense  for  its  basis  will 
ever  be  over-ruled.  No  one,  however,  would  be  so  rash 
as  to  grant  a  lease  to  hold  ^^  from  the.  day  of  the  date," 
under  a  power  to  grant  leases  in  possession ;  on  the  con- 
trary, conveyancers,  ex  abundanti  cautela^  always  make 
the  habendum  ^^  from  the  day  next  before  the  day  of  the 
date  of  the  deed." 

It  has  sometimes  happened  that  a  lease,  though  dated 
back,  and  on  the.  face  of  it  appearing  to  commence  m 
future^  was  not  in  truth  executed  till  at  or  after  the 
ixcD^  when  it  was  expressed  to  commence,  and  in  such 
case  the  lease  is  a  valid  execution  of  the  power,  and 
may  be  supported  as  a  lease  in  possession  :  for  a  deed 
takes  effect  from  its  execution,  and  not  from  the  date  of 
it ;  and  therefore  if  the  time  of  the  execution  can  be 
proved,  the  lease  cannot  be  defeated  {z) ;  and  extrinsic 
evidence  is  admissible  to  show  when  the  lease  was  ac- 
tually executed  («). 

Under  a  power  of  leasing,  a  binding  contract  for  a 
lease  may  be  entered  into  (b) ;  and  if  a  bond  jS&  coo- 
tract  be  entered  into  to  grant  a  lease  at  a  future  day, 
it  will  not  be  deemed  a  lease  in  Jiituro  against  the  re- 
mainder-man, if  the  person  agreeing  to  grant  it  live 
beyond  the  time  limited  for  its  commencement,  althou^ 

he 

(z)  Campbell  v.  Leach,  Arobl.  (a)  Doe  v.  Robson,  15  East, 

740 ;  Doe  V,  Day,  10  East,  437 ;  32. 

see  Hall  v.  Cazenove,  4  East,  (5)  Vide  suproj  eh.  6.  sect.  1, 

477.  div.  11. 
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he  die  before  it  is  actually  granted,  for  every  contract 
must  necessarily  precede  the  execution  of  it  (c). 

The  foregoing  cases  arose  upon  leases  in  future.    In 
regard  to  leases  in  reversion^  it  has  been  decided,  that 
where  the  lease  is  to  take  effect  in  possession,  it  will  be 
good,  although  the  estat^  is  in  the  possession  of  tenants 
from  year  to  year,  or  at  will,  provided  they  at  the  tiiD« 
the  lease  is  granted  receive  directions  to  pay  their  rent 
to  the  lessee.     This  was  decided  in  the  case  of  Good- 
title  V.  Funucan  (d).     The  lessees  at  will,   and  from 
year  to  year,  in  that  case,  had  attorned  to  the  lessee 
under  the  power ;  and,  at  the  trial  before  Eyre,  Baron, 
at  Nisi  Priusy  he  left  it  to  the  Jury,  whether  the  at- 
tornment of  the  occupiers  to  the  defendant,  in  conse^ 
quence  of  the  direction  given  them  at   the  time  of 
making  the  indenture,  did  not  amount  to  a  surrender  by 
them ;  and  whether  they  were  not  to  be  considered  as 
having  become  thereby  parties  to  the  lease,  and  as  hav- 
ing put  the  defendant  in  possession ;  and  the  Jury  were 
of  that  opinion,  and  found  a  general  verdict  accordingly. 
A  rule  for  a  new  trial  having  been  granted,  it  was  in- 
sisted against  the  lease,  that  the  lesscMr  could  not  have 
brought  an  ejectment  against  the  lessees  in  possession  at 
the  time  of  the  demise  and  therefore  had  no  immediate 
possessory  right.     But  to  this  three  answers  were  given. 
The  first,  that  the  tenants  i^reed  to  this  lease,  and  sur* 
rendered  their  possession  before  the  execution  of  it,  in 
order  to  make  it  valid  :     The  isecond,  that  if  the  Jury 
had  not  found  the  defendant  to  have  been  in  possession, 

this 

(c)  shannon    v.    Bradstreet,         {dt)  Dougl.  ^6$^ 
Rep.  T.  Redesdale,  53. 
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this  would  have  been  good  as  a  concurrent  lease  (e) : 
The  third,  that  in  respect  of  the  power,  all  the  subsisting 
leases  were  leases  at  will.  There  was  no  outstanding 
lease  as  against  the  remainder-man ;  he  would  not  have 
been  bound  to  give  the  tenants  notice  to  quit,  but  might 
have  entered  upon  them  immediately.  And  upon  these 
grounds  the  Court  were  all  of  opinion  against  the 
objection. 

In  deciding  the  foregoing  case,  the  Court  did  not 
state  upon  which  of  the  three  grounds  their  judgment 
was  founded ;  but  the  first  appears  to  be  the  true  prin- 
ciple to  which  it  must  be  referred.  And  it  even  seems 
that  an  actual  lease  under  the  power,  if  in  fact  given 
up  at  the  time  of  the  execution  of  the  new  lease,  might 
be  presumed  to  be  surrendered  in  support  of  the  new 
lease,  and  at  least  in  a  bondjide  case,  where  the  lessee  is 
in  the  nature  of  a  purchaser,  equity  would  relieve  against 
the  want  of  a  surrender  (/). 

And  of  course,  if  the  new  lease  be  made  to  the  person 
in  possession  under  the  old  lease,  it  wiU,  without  any 
actual  surrender,  operate  as  a, surrender  in  law  of  the 
old  lease,  and  so  no  objection  on  this  head  will  lie  to  the 
new  lease.  But  where  the  second  lease  does  not  pass  all 
the  interest  which  it  purports  to  grant,  as  if  it  be  void 
because  the  best  rent  was  not  reserved,  there  it  will  not 
operate  as  a  surrender  of  the  prior  term ;  nor  in  these 
cases  is  it  material  that  the  first  lease  is  cancelled ;  for 
cancellation  at  this  day  wiU  not  amount  to  a  surrender 
in  law  of  a  lease  (g).  y^^^^ 

• 

(«)  As  to  thi8  point,  vide  infra^         (g)  Roe  v.  Archbishop  of  York, 
S.  3.  6  East,  86,  and  the  cases  there 

(y*) Campbell  V* Leach,  Ambl.     cited;  to  which  add  Lowtfaer 
740.  V.  Troy,  Irish  T.  Rep.  198. 

Q  Q 
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Where  a  tenancy  from  year  to  year  has  expired,  a 
lease  in  possession  may  be  duly  granted  (h)y  although 
the  old  tenant  has  a  right  to  depasture  the  meadow,  &c. 
'till  a  future  day  (f ). 

In  the  case  of  Doe  v.  Lady  Cavan  (k\  a  lease  was  in 
existence  under  a  power  ef  leasing,  and  a  further  term 
was  granted  under  the  same  power  to  the  person  in 
whom  the  first  lease  was  vested,  and  the  terms  did  not 
exceed  together  the  number  of  years  for  which  leases 
were  authorized  to  be  granted.  It  was  confidently 
hoped  that  the  second  lease  would  be  considered  merely 
as  a  continuation  of  the  first.  The  case,  however,  was 
disposed  of  without  argument,  as  it  appeared  that  the 
rent  reserved  was  not  the  rent  required  by  the  power; 
but  the  Judges  appear  to  have  considered  the  first  ob- 
jection also  as  fatal. 

It  is  no  argument  in  favour  of  a  lease  in  futuro^  or 
in  reversion,  under  a  power  to  lease  Only  in  possession, 
that  the  donor  of  the  power  himself  leased  the  estate  in 
that  way ;  or  that  lands  are  always  so  leased  according 
to  the  custom  of  the  country  (0-  And  although  part 
of  the  lands  are  leased  in  possession,  yet  if  the  lease  is 
entire  it  is  wholly  void  (m). 

Before  closing  this  bead,  it  may  be  observed,  that 
where  a  power  authorizes  leas^  for  any  ^ven  term,  as 
for  any  term  of  years  not  exceeding  2 1  years^  a  lease 
may  be  made  for  the  term,  with  a  provisoi  that  upon 
the  tender  by  the  donee  of  the  power  oi  cand  shilling,  or 

the 

( h)  See  Doe  v.  Calvert,  s  East,  in  Dom.  Ptoc.  1 795 ;  see  printed 

376«  oaae^  and  6  Bi^  PX.1>y  TamL 

(ft)  See  Doe  v.  Saowden,   a  175. 

Blacdut.  1  aa4.  (/)  Doe  0.  Calvert,  a  Eaat,  376. 

(J[)  s  Term  Rep.  567,  affrmed  (m)  Ibid. 
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the  like,  the  lease  shall  become  void  (n)  j  or  in  other 
words,  a  lease  may  be  made  for  a  term  certain,  with  a 
proviso  determining  it  on  a  given  event,  at  the  option  of 
the  lessor,  bnt  it  would  be  otherwise  if  the  power,  as  is 
sometimes  the  case,  requires  the  lease  to  be  for  a  term 

So  if  the  power  be  to  lease  for  any  given  term,  as 
for  2 1  years,  without  saying  far  any  term  not  exceeding 
the  number  of  years^  a  lease  may  be  made  for  a  less 
term  (o). 


III.  Thirdly,  As  to  concurrent  leases.  Upon  the 
statute  1  £liz.  c.  19,  which  restrained  bishops  from 
making  leases  for  more  than  twenty-one  years,  it  has 
been  solemnly  decided,  that  a  concurrent  lease  made  to 
take  effect  in  possession  is  good  (p).  And  in  the  case 
of  Read  v.  Nashe,  in  the  31st  of  Eliz,  (j'),  under  a  power 
in  a  will  to  lease  for  twenty-one  years,  the  donee  leased 
for  that  term,  and  then  a  year  before  the  expiration  of 
the  lease  he  made  a  new  lease  for  twenty-one  years  to 
another  person,  to  begin  in  presenti.  And  it  was  argued 
that  although  he  could  not  make  leases  in  reversion, 
yet  such  a  lease  as  this  he  might  make  well  enough,  for 
this  lease  was  to  begin  presently,  and  so  no  charge  to 
him  in  reversion,  and  the  inheritance  was  not  charged 
in  the  whole  with  more  than  twenty-one  years.  And 
Serjeant  Newdigate,  in  arguing  the  ctee  of  Edwards 

V.  Slater, 

(n)  Earl  of  Cardigan  v.  Mon-  (p)  Fox  v.  CoUyer,  1  And.  65. 
tagu,  App.  No.  10, 1.  pL  140 ;  Mo.  107,  pi.  951. 

(o)  Ishenrood    9.   Oldluunr,        %  i  Leo.  147. 
3Mau.Ar  Selw.  dSa;  S.  C.  MS. 

Q  Q  2 
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V.  Slater^  in  the  17th  of  Charles  the  II,  vouched  a  case 
of  Berry  and  Riche  in  the  Common  Pleas,  where  it  was 
adjudged,  that  if  a  man  has  a  power  to  make  a  lease 
for  years,  where  there  is  another  lease  in  being,  there, 
if  he  make  a  lease  to  commence  in  presenti  the  power 
is  well  executed,  and  the  second  lease  shall  continue  so 
long  as  it  may,  taking  effect  in  possession  after  the  de- 
termination of  the  first  lease  (r). 

One  of  the  arguments  we  have  seen  in  favour  of  the 
lease  in  Goodtitle  v.  Funucan  was,  that  it  was  good  as 
a  concurrent  lease,  and  for  this  the  case  of  Read  and 
Nashe  was  cited.  Lord  Mansfield  in  giving  judgment 
said  that  the  reason  given  was  a  strong  one,  viz.  that 
the  inheritance  was  not  charged  in  the  whole  with  more 
than  twenty-one  years.  No  authority,  he  said,  was  cited 
against  this  case,  nor  any  answer  given  to  the  reasoning 
in  it.  The  words  of  the  1 3th  £liz.  c.  1 0,  (I)  he  added,  as 
strongly  require  leases  to  be  in  possession,  and  not  in 
reversion,  as  those  in  thisx>r  any  of  the  common  powers 
to  tenants  for  life ;  yet  in  the  case  of  Fox  v.  CoUyer  all 
the  Judges  held  that  an  immediate  lease  for  twenty-one 
years  of  premises  on  which  there  was  a  subsisting  lease 
for  four  years  was  good.  The  18th  of  Eliz.  c.  11,  re- 
strained the  right  to  make  such  concurrent  leases  to 
cases  where  the  old  lease  had  not  more  tiian  three  years 
to  run  (II).  In  a  very  recent  case,  decided  by  Grose, 
I^wrence,   and   Le  Blanc,  J.  an  obiter  opinion  was 

deliveredy 

(r)  Hard.  412. 


(I)  Note,  the  qaestion  in  Fox  and  Collyer  arose  on  the  lit  Elic« 
c.  19,  and  not  on  the  13  Eliz.  c.  10. 

(II)  Note,  this  act  did  not  affect  the  ist  Eliz.  c.  19, 
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delivered,  that  according  to  the  case  of  Goodtitle  and 
Fanucan,  a  concurrent  lease  might  be  granted  under  a 
power  to  lease  in  possession.  This  opinion  was  not 
pronounced  on  two  leases  under  the  power,  but  in  a 
case  where  the  first  tenancy  was  not  created  by  force  of 
the  power,  and  consequently  was  not  binding  on  the 
remainder-man. 

Thus  stand  the  authorities  in  favour  of  concurrent 
leases.  As  the  doctrine  owes  its  foundation  to  the  case 
of  Fox  and  CoUyer,  it  may  be  proper  to  open  the  other 
side  of  the  question,  with  some  observations  on  that 
case.  At  the  common  law,  a  Bishop  could  not  make 
any  lease  without  the  confirmation  of  his  dean  and 
chapter ;  the  stat  of  32  H.  2,  c.  28,  enabled  bishops, 
of  their  own  authority,  to  make  leases  for  twenty-one 
years,  under  certain  restrictions ,  but  this  did  not  pre- 
vent them  from  granting  the  possessions  of  their  Sees 
for  any  term,  with  proper  confirmation.  Elizabeth,  upon 
her  accession  to  the  throne,  after  the  sanguinary  reign 
of  Mary,  found  the  principalities  of  the  church  filled  by 
Roman  Catholics.  These  she  resolved  to  remove,  and 
justly  apprehending  that  they  would  charge  the  bishop- 
rics in  their  own  favour,  caused  the  stat«  of  1  Eliz. 
c.  19,  to  be  passed ;  whereby  it  was  enacted,  that  any 
estate  made  by  bishops  of  hereditaments,  parcel  of  their 
bishoprics,  ^'  other  than  for  the  term  of  twenty-one 
years,  or  three  lives,  from  such  time  as  it  should  begin, 
and  whereupon  the  old  rent  should  be  reserved,  &c." 
should  be  void.  In  Fox  and  CoUyer,  the  second  lease 
was  duly  confirmed  by  the  dean  and  chapter,  for  it  was 
not  authorized  by  the  32  H.  8.  And  the  only  question 
was,  whether  it  was  rendered  void  by  the  statute  of 

Q  a  3  Eliz. 
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Eliz.  and  it  was  detenmned  that  it  was  not,  because  it 
was  not  either  within  the  letter  or  the  intent  of  the 
statute ;  not  within  the  letter,  as  was  clear  by  the  words; 
nor  the  intent,  because  it  was  not  prejudicial  to  the  suc- 
cessor, inasmuch  as  he  would  have  two  rents ;  that  is, 
one  by  estoppel,  and  the  other  in  interest,  where  he  had 
but  one  before,  and  the  intent  of  the  statute  is  satisfied 
if  there  is  no  longer  estate  against  the  successor  than 
twenty-one  years  or  three  lives. 

This  case,  however,  was  decided  ag^dnst  the  opinion 
of  Lord  C.  J.  Dyer,  and  Mead,  J.  and  also  of  Plowden, 
and  has  never  been  received  as  a  satisfactory  decision, 
although  under  the  authority  of  it  bishops  at  this  day 
constantly  grant  concurrent  leases,  with  the  proper  con- 
firmation. Mr.  Justice  Hutton,  in  the  1st  of  Cha.  I. 
treated  the  case  as  ill  decided ;  he  said  it  was  a  resdtf- 
tion  according  to  the  very  words,  but  without  question, 
against  the  very  intent  of  the  makers  (js).  And  Holbom, 
in  his  argument  in  Evans  and  Ascough  in  the  22d  of 
Jac.  I.  (t)y  well  observed,  that  the  1 8th  Eliz.  c.  1 1 ,  was  a 
parliamentary  judgment  against  the  decision.  And  in 
the  same  case,  Mr.  Justice  Doddridge  observed,  lliat  a 
concurrent  lease  was  very  mischievous,  and  that  the  case 
of  Fox  and  Colly er  was  only  carried  by  one  or  two  voices 
of  the  Judges  (I).  But  Whitlock,  J.  thought  that  not  a 
reason  to  dispute  it ;  and  Jones,  J.  agreed  with  him ;  and 
Whitlock  seemed  to  think  that  the  same  decision  ov^t 
to  be  made  if  the  point  were  res  nova ;  and  in  the  case  of 

Threadneedle 

(s)  Bishop  of  Chester  v.  Freo-        (f)  Latoh  S33 ;  Pabn.  457. 
man,  Ley,  78. 

(I)  Hiis  Beemg  to  have  been  admitted  by  all  the  Judga ;  but  see 
the  report  in  Moore. 
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Threadneedie  and  Lineham  (u)^  Ellis,  Justice,  thought 
the  opinion  of  Mr.  Justice  Hutton  was  not  to  be  put  in 
balance  with  the  resolution  of  the  Judges  in  Fox  and 
CoUyer.  Windham,  J«,  however,  seemed  to  think  that 
the  statute  intended  leases  in  interest  only ;  and  Lord  C. 
J.  Vaughan  said  that  the  Judges  had  made  a  great  strain 
upon  the  statute  in  Fox  and  Collyeri  and  he  treated  a. 
concurrent  lease  as  not  within  the  letter  or  the  intent  of 
the  statute,  because  the  statute  intended,  when  a  lease 
was  once  made,  that  on  the  expiration  of  it  the  advan- 
tage should  be  to  that  bishop  in.  whose  time  it  expired^ 
ajid  by  this  mean  there  will,,  he  added,  be  always  a  con^- 
current  lease  in  being,  and  the  successor  can  never  make 
an  entire  lease ;  and  though  in  pleading  men  be  estopped 
to  say  the  pftity  that  made  the  latter  lease  had  no  power, 
yet  this  being  found  by  verdict,  the  Judges  might  judge 
according  to  truth;  also  the  executors  of  the  lessee 
are  not  bound  by  this  estoppel,  while  the  other  lease,  first 
made,  lasts,  and  if  so,  this  lease  is  not  for  the  succes- 
sor's advttitage,  and  so  only  good  to  some  purposes,  viz, 
pleading ;  and  in  Sheppard's  Touchstone  it  is  said,  but 
no  case  is  referred  to,  that  in  the  case  of  a  power  to  make 
leases  for  twenty-one  years,  if  the  party  make  more 
leases  for  twenty-one  years,  at  more  times  than  one, 
they  are  all  void  but  the  first ;  because  it  is  against  the 
intention  of  the  parties,  though  it  be  not  against  the 
words  (j»). 

By 

(u)  3Keb.373.  above  passage   shows  that  fad 

(x)  Shep.  Toudi.  S69.    If  this  conttntied  of  the  opinion  he  M- 

book  was,  as  It  is  ^neraDy  sop  pressed  in  Evans  t\  Aicongfa, 

posed,  written  by  Doddridge,  the  vide  supra. 
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By  this  time  it  will  be  admitted  that  Fox  and 
CoUyer  is  not  a  case  to  rule  others  by  analogy  merely ; 
and  if  any  doubt  arises  on  the  doctrine  in  that  case,  as 
applied  to  the  statute  of  Elizabeth,  how  much  more 
forcibly  must  it  arise  when  applied  to  leases  under 
private  powers.  In  that  case,  until  the  statute,  the 
bishop  pro  tempore  might  have  aliened  the  land  abso- 
lutely, with  the  proper  confirmation,  and  still  the  con- 
current lease  is  not  valid  without  such  confirmation. 
ThiS;  therefore,  is  a  case  in  which  the  Judges  may  have 
been  tempted  to  restrain  a  severe  disabling  statute ;  and 
they  may  have  considered  that  the  successor  was  only 
bound  by  a  term  of  twenty-one  years  at  most,  upon 
which  he  was  entitled  to  the  old  rent,  whereas  be- 
fore the  statute  he  might  have  succeeded  to  the  land 
incumbered  with  a  lease  for  two  thousand  years  at  a 
pepper-corn  rent.  But  how  widely  different  is  the  usual 
power  of  leasing :  It  is  an  enabling  power  to  a  man  who 
could  not,  of  his  own  authority,  make  a  lease  binding  on 
the  estate  for  a  single  month ;  and  it  requires  that  the 
lease  should  take  effect  in  possession,  which  clearly  means 
not  merely  a  term  to  commence  in  presenti,  but  also  a 
term  to  commence  in  interest ;  the  object  of  such  a  power 
is  rather  the  benefit  of  the  estate  than  of  the  particular 
tenant  for  life  in  possession,  whereas  in  cases  not 
expressly  prohibited  the  Legislature  intended  to  leave 
bishops  in  possession  of  their  former  rights.  In  the  sta- 
tute of  Elizabeth  the  lease  is  not  required  to  take  effect 
in  possession ;  and  Whitlock,  who  we  have  seen  thought 
Fox  and  Collyer  well  decided,  expressly  distinguished  it 
from  a  particular  power  of  leasing.    The  argument  of 

Mr. 
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Mr.  Justice  Yates,  in  Wilson  v.  Sewell  {y\  is  still  more 
to  our  purpose ;  he  said  that  a  lease  in  bang  is  only  that 
in  possession ;  (i  concurrent  lease  is  not  a  lease  in  esse. 
It  operates  only  by  estoppel.  It  passes  no  interest 
during  the  former  lease.  The  1 8tfa  Eliz.  meant  to  restrain 
leases  in  reversion,  therefore  by  lease  ^^  in  being "  the 
Legislature  meant  a  lease  in  possession. 

The  advantage  to  be  derived  from  the  two  rents/ which 
was  relied  on  in  Fox  and  CoUyer^s  case,  is  no  other  than 
a  fruitful  field  of  litigation.  If  the  second  lessee  should 
enter  and  be  ousted,  as  of  course  he  would  be,  the  rent 
on  the  second  lease  would,  it  should  seem,  be  suspended. 
Or  it  may  be  thought  that,  as  at  this  day  leases  are 
made  by  deed,  the  second  lease  would  take  ^ect  by 
estoppel  as  a  lease  in  possession,  and  attornment  being 
now  unnecessary  would  carry  with  it  the  ri^t  to  the 
rent  reserved  by  the  first  lease,  and  then  the  remainder- 
man's remedy  for  his  rent  would  be  more  complicated  and 
less  effectual  than  it  would  have  been  under  a  single  lease. 
And  if  it  should  be  established  that  a  concurrent  lease 
may  be  granted,  it  will  of  necessity  follow,  that  any  in- 
definite number  of  concurrent  leases  may  be  granted  of 
the  same  land,  a  doctrine  fraught  with  too  much  incon- 
venience to  be  established  on  light  grounds.  It  should 
seem  then,  i  st.  That  whatever  may  be  the  authority  of 
the  case  of  Fox  and  CoUyer,  it  cannot  be  considered  as 
ruling  private  powers;  and  andly.  That  a  concunent 
lease  cannot  be  granted  within  the  true  spirit  and  meaning 
of  such  powers.  As  to  the  authorities  in  favour  of  the 
contrary  doctrine,  we  may  first  ease  the  point  of  Beny 
and  Biche,  dted  by  Serjeant  Newdigate  (z) ;  for  it  is  far 

fix>m 

(^)  Blackit.  ia6.  (s)  Vide  supra. 
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from  clear  that  that  was  not  the  case  of  a  lease  granted 
of  an  estate  which  was  in  lease  at  the  time  of  the  settle* 
ment ;  and  the  Serjeant  refers  to  Moore's  Rep.  p.  61 8, 
which  turns  upon  a  Tery  different  question.  The  case  of 
Read  and  Nashe,  which  Lord  Mansfidd  rdied  upon  as 
an  authority,  was  never  decided.  It  was  merely  the 
argument  of  Coke  at  the  bar,  who  produced  no  othar 
authority  than  Fox  and  Collyer;  and  in  Read  and  Nashe 
also  the  power  was  so  particularly  penned,  that  Coke 
occupied  a  considerable  time  to  show  that  a  power  was 
actually  given.  Lord  Mansfield's  observations  in  Good- 
tide  V.  Funucan  appear/to  have  been  made  without  much 
previous  attention  to  this  point,  probably  from  the  cir- 
cumstance that  dub  was  not  the  true  ground  of  the 
decision  (a),  but  was  merely  thrown  in  as  an  additional 
argument  The  obsOTvation  in  Doe  v.  Calvert  was  a 
mete  dictum^  and  rests  solely  for  its  authority  on  Lord 
Mansfidd.  Besides,  bodi  these  opinioits  may  perhaps 
be  supported  op  tfae  third  ground  of  Goodtitle  o.  Funucan, 
viz.  that  the  first  lease  was  not  binding  on  the  remainder- 
man, a  case  very  distinguishable  from  one  where  both 
the  leases  are  granted  under  the  power.  The  point  then 
is  not  Mrrranded  by  much  authority;  and  there  seems 
reason  to  suppose,  that  if  it  should  ever  be  argued  on  its 
true  principles  the  decision  will  be  diat  a  ccmcunrent 
lease  cannot  be  granted.  To  guard  agunst  a  ccHttraiy 
detemrination,  it  might  be  advisable  in  powers  of  leasing 
to  expressly  declare  that  a  concutreut  lease  shall  not  be 
granted. 

Since  the  above  observations  were  published  a  case 
arose  in  which  the  Court  were  desirous  to  distinguish 

between 

(a)  Vide  iupra^  p«  s^^  597,  and  the  notes. 
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between  the  effect  of  a  power  to  lease  for  life,  and  a 
power  to  lease  for  years  determinable  on  a  life.  Lord 
EUenborough  stated  the  distinction  to  be,  that  a  chattel 
lease  may  be  granted  pending  a  prior  subsisting. 006, 
provided  it  be  within  the  limits  of  the  power,  and  provided 
it  give  no  beneficial  interest  during  the  continuance  of  the 
subsisting  lease ;  but  so  long  as  there  is  a  freehold  lease 
in  esse  a  second  freehold  lease  cannot  be  granted*  The 
right  of  granting  a  second  chattel  lease  was,  his  Lordship 
said,  settled  in  Read  v.  Nashe,  and  is  recognized  as  law 
in  Goodtitle  v.  Funucan.  It  was  not  however  neces- 
sary to  decide  this  point.  The  case  was  determined  on 
the  authority  of  Whitlock's  case  (b). 

But  although  a  concurrent  lease  cannot  be  made;,  yet  a 
surrender  may  be  taken  of  the  old  lease,  and  a  new  one 
granted.  If  the  new  lease  be  made  to  die  old  tenant,  an 
express  surrender  is  of  course  unnecessary.  It  has  indeed 
been  doubted  in  practice,  whether  a  new  lease  granted 
upon  the  surrender  of  the  old  one  at  an  increased  rent  is 
valid.  The  increased  rent,  it  has  been  argued,  is  equivalent 
to  taking  a  fine  at  the  expense  of  the  remainder-man ;  for 
if  the  old  lease  had  been  permitted  to  run  out,  a  larger 
rent  mi^t  have  been  obtained.  There  is  not^  however, 
any  weight  in  this  argument  (c). 


IV.  FourtUy,  As  to  leases  for  Uoes.  A  power  to 
grant  leases  for  two  or  more  lives  implies  an  authority 
to  grant  them  during  the  life  of  the  survivor,  although 

the 

(&)  Roe  0.  lUdeaux,  10  Bast,  184. 

(c)  See  Wilson  v.  Sewall,  1  Blackst  617,  post.  p.  608. 
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the  power  is  silent  in  that  respect  (d).  And  it  has  been 
decided  upon  the  13  Eliz.  c.  10/  diat  a  lease  to  one  for 
three  lives,  and  to  three  for  tfieir  three  lives,  is  the  same 
thing  within  the  intent  of  the  statute  which  restrains 
leases  other  than  for  three  livet  (e).  The  same  oonstmc- 
tion  wonld  extend  to  a  private  power  of  leasing,  but  the 
lease  must  be  made  for  lives  in  esse  {f\  and  the  lives 
must  be  concurrent ;  the  candles,  as  the  phrase  is,  must 
all  be  burning  at  the  same  time,  althou^  the  power  is 
to  demise  ^*  for  one,  two,  or  three  lives/'  which  seems  to 
import  succession  {g). 

Where  a  power  was  to  lease  for  ninety-nine  years,  to 
be  determined  on  the  death  of  one,  two,  or  three  lives, 
a  lease  for  ninety-nine  years,  if  ^  should  so  long  live,  to 
commence  from  the  deaths  of  JB  and  C,  was  hdd  void. 
Although  there  was  a  subsisting  lease  for  year9,  if  B  and 
C  should  so  long  live  (A),  Lord  Ellenborough,  C.  J.,  said, 
that  what  induced  the  testator  to  create  a  power  to  lease 
for  ninety-nine  years  determinable  on  three  lives,  in  pre- 
ference to  a  power  to  lease  for  three  lives,  we  do  not 
know;  it  might  have  been  equally  beneficial  to  the 
tenant  for  life  to  have  empowered  him  to  lease  for  three 
lives,  but  the  testator  has  not  so  willed,  and  his  will  must 
be  conformed  to  the  power,  which  says,  to  demise  and 
let  for  ninety-nine  years,  determinable  on  one,  two,  or 
three  lives.  The  term  "  demise  and  let  ^  imports  a 
present  possession;  if  the  lease  cannot  be  executed  in 
presently  it  is  hardly  capable  of  the  sense  belon^g  to 

the 

(fl)  Abop  V.  Pine,  3  KA*  44«  UO  Baym.  963. 

pL  16;  see  Doe  «.  Hardwicke,  {g)  Doe  v.  Halconibe,  7  Tenn 

10  East,  549.                              ,  Rep.  713, 

(0)  Baugh  V.   Hajmes,   Cro.  (A)  Doe  o.  Hiern,  5  Mau.  & 

Jac.  76.  Selw.  40. 
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the  expression  '^  to  demise  and  let."  It  does  not  appear 
that  the  lease  in  question  was  any  thing  more  than  a 
gnuit  of  an  interest  to  be  postponed  to  a  future  time. 
The  lessor  died  before  the  prior  lives  dropped,  the  lease 
therefore  must  take  effect,  if  at  all,  after  the  donee's 
death.  The  prior  term  might  also,  by  possibility,  be 
expended  before  the  lives,  and  it  certainly  was  not  the 
intention  of  the  devisor  that  the  tenant  for  life  should 
have  power  to  postpone  the  grant  of  an  interest  to  so 
distant  a  period,  but  only  that  he  should  encumber  the 
estate  to  the  extent  of  a  tehn  for  ninety-nine  years 
determinable  on  three  lives. 

We  have  in  a  former  place  seen  in  what  instances  the 
lease  must  be  for  the  lives  directly,  and  where  it  may  be 
for  a  term  of  years  determinable  on  the  lives  (i). 

(t)  SuprOf  eh.  9, 8.  s. 


SECTION  IV. 
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1  HE  questions  in  regard  to  the  rent  arise  either  upon 
the  guantum,  or  the  mode  of  reservation.  Where  a 
settled  estate  has  been  usually  let  on  lives,  the  common 
power  of  leasing  is  upon  fines,  which,  as  the  lives  or 
leases  drop,  are  considered  among  the  annual  profits  (a). 
This  is  generally  the  case  in  Ireland,  but  it  prevails  only 
in  a  few  counties  in  England.  The  power  of  leasing 
commonly  introduced  into '  settlements  of  estates  in 
England  requires  the  best  rent  to  be  reserved,  and  ex- 
pressly prohibits  the  taking  of  a  fine.  Whether  the  best 
rent  is  reserved,  is  a  point  to  be  decided  by  a  Jury.    It  is 

clear, 

(ff)  See  1  Burr.  isi. 
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clear,  that  under  a  power  to  lease  at  rack*rent,  improve^ 
ments  by  the  tenant,  however  variable,  will  not  authorize 
a  lease  at.  an  undervalue  {b)  ;  and  if  a  fine  be  taken,  the 
lease  cannot  be  supported,  not  only  because  tt  is  ageunst 
the  intent  of  the  power,  express  or  implied,  but  because 
it  is  evident,  that  however  connderable  the  rent^  it  ini^t 
have  been  increased  if  die  fine  had  not  been  taken.  In 
a  case  before  Lord  Redesdale,  th^  tenant  covenanted  to 
lay  out  2ioo/.  in  mprmemenU ;  and  it  was  argued  that 
this  was  equivalent  to  a  fine,  but  his  liOrdship  said,  that 
he  tfaou^t  this  would  not  avoid  the  contract  if  the  rent 
were,  notwithstanding,  the  best  that  could  be  got.  Such 
a  covenant,  he  added,  is  not  necessarily  a  fraud.  It  may 
be  made  with  a  fraudulent  intent,  and  when  it  is  so  made 
it  will  avoid  the  lease ;  if  it  were  colourable,  and  merely 
for  the  purpose  of  putting  money  into  the  pocket  of 
the  tenant  for  life,  it  would  avoid  the  lease ;  or  if  it 
were  not  originally  intended  as  a  fraud,  but  were  after- 
wards used  fraudulently  (as  for  example,  a  covenant  to 
repair,  and  a  sum  of  money  under  colour  of  damages 
for  breach  of  that  covenant  recovered  by  the  tenant  for 
life),  a  court  of  equity  would  at  least  take  care  that  the 
damages  should  be  laid  out  on  the  lands  (c). 

We  should  however  be  cautious  in  the  application  of 
the  pri^ciple  of  this  decision  to  cases  in  practice.  It 
should  seem,  that  although  the  rent  reserved  be  the  full 
value  of  the  land,  yet  if  satisfactory  evidence  could  be 
produced  to  a  Jury  that  a  tenant  was  willing  to  give  an 

additioDal 

(i)  Roe  V.  Archbpr  of  York,  Campbell  o.  Leach,  Ambl.  740 ; 

6  East,  86;  and   see   Poe  v.  Doe  v,  Bettison,  la  East,  305; 

Uoyd,  3  Esp.  Rep.  78.  O'Brien  v.  Griersoxiy  2  Ball  Sl 

(c)  Shannon    v,    Bradstreet,  Beat.  ^^3. 
1  Rep.  T.  Redesdale,  511 ;  and  see 
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addidonal  rent  in  lieu  of  the  money  agreed  to  be  laid  oat 
in  improvements,  the  lease  could  not  be  supported.  It 
would  not  be  the  best  rent  that  could  have  been  obtained. 
In  these  cases  it  is  not  essential  that  there  should  be 
fraud  and  collusion  between  the  lessee  and  tenant  for  life. 
The  simple  question  is — Is  the  rent  the  best  rent?  If  it 
be  not,  the  lease  must  fall  to  the  ground  however  fair 
the  transaction  (d). 

But  it  is  not  sufficient  to  impeach  a  bond  fide  lease 
without  a  fine,  at  a  rent  which  the  Jury  find  a  fair  rent ; 
that  the  tenant  for  life  had  offers  of  higher  rents  from 
other  persons,  against  whose  responsibility  nothing  ap- 
pears. And  where  the  transaction  is*  fiur,  and  no  fine  or 
other  collateral  consideratiqn  was  taken  by  the  tenant 
for  life  leasing  under  the  power,  or  injurious  partiality 
manifestly  shown  by  him  in  fitvour  of  tbe  particular 
lessee,  there  ought  to  be  something  extravagantly  wrong 
in  the  bargain  to  set  it  aside  on  this  ground ;  for  in  the 
choice  of  a  tenant  there  are  many  things  to  be  regarded 
besides  the  mere  amount  of  the  rent  offered  (e). 

In  the  Queeosberry  case,  in  the  House  of  Lords, 
Lord  Eldon,  in  speaking  of  powers  to  lease  at  the  best 
rent,  observed,  "  There  is  but  one  criterion  whiph  our 
Courts  always  attend  to  as  a  leading  criterion  in  discus- 
sing the  question,  whetiier  the  best  rent  has  been  got  or 
not ;  that  is,  whether  the  man  who  makes  the  lease  has 
9t>t  a£  modi  ftur  others  as  he  has  fer  hhnsdf ;  for  if  he 
has  got  more  £ar  himself  than  for  others,  that  is  a  ideoi- 
aive  evidence  against  him.  The  Court  must  see  that 
there  is  reasonable  care«and  diligence  exerted  to  get  such 

rent 

((f)  See  Wright  v.  Smith,  5        («)  Doe  v.  &9dcliffe»  19 
£gp.  Rep.  203;  see  5  Dofr,  344.     378. 
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renit  as,  care  and  diligence  being  exerted,  circumstances 
mark  out  as  the  rent  likely  to  be  observed/' 

Where,  from  the  quantity  and  nature  of  the  property 
demised,  it  is  impossible  to  ascertain  whether  the  rent 
reserved  is  the  best  rent,  the  execution  of  the  power 
cannot  be  sustained,  as,  where  a  donee  of  a  power  to 
lease  at  rac1c*rent  leased  an  honour  and  sixteen  manors, 
and  other  estates,  with  a  park  and  deer  thereb,  by  one 
lease  at  600/.  a  year,  the  lease  was  deemed  invalid,  by 
reason  of  the  general,  extensive,  casual,  and  uncertain 
natures  and  values  of  the  greater  part  at  least  of  the 
premises,  and  the  great  difficulty,  if  not  utter  impossi- 
bility, arising  from  thence  of  forming  any  judgment 
whether  the  rent  thereby  reserved  was  the  best  rent  that 
could  have  been  obtained  (^f). 

Of  course,  in  a  power  to  grant  building-leases,  the 
term  best .  rent  must,  although  not  expressed,  be  under- 
stood to  be  the  best  rent  which  can  be  obtained  with 
reference  to  the  gross  sum  to  be  laid  out  by  the  tenant 
in  building  or  improvements. 

We  have  already  seen,  that  the  surrender  of  an  existing 
lease,  and  the  grant  of  a  new  one  at  an  increased  rent  is 
not  equivalent  to  taking  a  fine  (jg). 

In  a  late  case  (A),  where,  in  a  lease  under  a  power  by 
a  tenant  for  life,  he  covenanted  in  every  year  Airing  his 
Ufey  upon  the  request  of  the  lessee,  to  grant  a  new  lease 
upon  the  same  rents,  &c.  as  in  the  first  lease,  it  was 
aigiied  that  the  covenant  for  renewal  avoided  the  lease : 

it 

(/)  See  Earl  of  Cardiffan  v.  {g)  Vide  tupra^  p.  603. 

Montagu,  App.  No.  10(3)  Note;  ^,.  _,         „     .              -,   , 

there^at  akVther  objec^on  to  <*>  ^^  «^-  Betttton,  la  East, 

the  leaae.    The  one  in  the  text  305. 
was  a  queation  for  a  Jury. 
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it  operated  indirectly  upon  the  interest  of  the  remainder- 
man, though  it  only  bound  the  tenant  for  life  directly. 
The  lessee  would  not  of  course  apply  for  a  renewal 
unless  it  was  for  his  benefit,  and  the  remainder-man 
loses  one  of  the  checks  which  in  general  operate  in  his 
favour  on  the  tenant  for  life,  to  reserve  the  best  rent;  for 
the  tenant  for  life  may,  for  fear  of  an  action  on  the 
covenant,  be  induced  to  renew  at  less  than  the  best  rent, 
at  the  time  when  such  renewal  is  applied  for ;  and  the 
difficulty  upon  the  remainder-man  of  proving  that  a 
better  might  then  have  been  had  is  enhanced  in  a  greater 
degree,  when  other  uncertain  computations  are  to  be  taken 
into  the  account,  than  if  the  question  were  confined  to 
the  mere  amount  of  the  gross  rent  reserved.  Lord 
EUenborough,  in  ddivering judgment,  said,  that  as  to  the 
covenant  for  renewal,  it  is  said  that  it  has  a  tendency  to 
induce  the  lessor  to  run  the  question  on  the  quantum  of 
rent  reserved  very  closely ;  for  if  he  renewed  at  the  end 
of  twenty  years  from  the  first  granting  of  the  lea^e,  the 
remainder-man  might  have  a  lease  fixed  on  him  for 
twenty-one  years  from  that  time,  reserving  less  than  the 
best  rent  which  could  then  have  been  reserved ;  but  the 
answer  is,  that  if  the  fact  were  so  the  lease  would  be 
void,  and  the  remainder-man  might  bring  bis  ejectment 
and  recover  the  premises. 

The  banA  fide  reservation  of  rent  for  the  enjoyment 
of  the  estate  prior  to  the  lease,  as  where  the  lessee  is  in 
possession,  and  the  lease  is  granted  in  a  broken  half-year, 
does  not  vitiate  the  lease  (t) ;  but  a  rent  must  be  reserved 
for  the  whole  of  the  term  (A).  Formerlv 

,.  (f)   Isherwood    v.   Oldknow,         (A)  Doe  d.  Wilmot  v.  Giffitfd 
3  Mao.  &  Selw,  382.    S.  C-  MS.     B,  R.  a«  Feb.  1810.  MS. 
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Formerly  these  powers  required  the  ancient  or  usual 
rent  to  be  reserved,  but  at  the  present  day  this  practice 
is  very  properly  exploded  (I).  Where  such  a  term  is 
introduced,  the  better  opinion  is,  that  as  a  general  role, 
the  rent  reserved  at  the  time  of  the  creation  of  the 
power,  where  a  lease  was  then  in  being,  or  last  before  it, 
where  no  lease  was  then  in  being,  is  the  rent  to  which 
the  power  must  be  taken  to  refer  (/).  But  it  is  no  ob- 
jection that  more  than  the  ancient  rent  is  reserved  (m), 
nor  that  heriots,  or  other  casual  and  accidental  services, 
-which  have  been  usually  rendered,  are  tiot  reserved  by 
the  lease  under  the  power  (n). 

It  should  seem  that  where  the  usual  rents  are  required 
to  be  reserved,  and  a  certain  sum  was  formerly  paid, 
with  a  covenant  by  the  lessee  to  pay  all  the  taxes,  a 
reservation  of  the  like  rent,  without  a  similar  coveoant, 
would  be  a  fraud  on  the  power,  for  the  new  rent  would 
only  be  nominally  the  ancient  rent,  as  it  would  be 
subject  to  a  deduction  for  the  land-tax  and  other  taxes, 
which  would  in  effect  reduce  the  rent  below  the  sum 
anciently  rendered  (p). 

Where 

(/)  See  ^ior^ice  v.  Antrobus,  (n)  Baugh  r.  Ha3rDe6,  Cro. Jac 

Hafd.  3Q5 ;  3  Cha.  Rep.  66 — 68,  76,  Mo.  759 ;  Co.  Litt.  44,  b; 

accordingly  per  Holt,  C.  J. ;  but  Coventry  v.  Coventry,  1  Com. 

ib-  73»  cotUra  per  Lord  Cfa.  312, 


Cowper;  and  see  Right  r.  Tho-  (0)  See  Earl  of  Cardigan  v. 
niaf,3Burr.i44i,iBlackst.446;  Montagu,  App.  No.  10.  (8) ; 
Doe  H),  Creedy  4  Mau.  &  Selw.     Goodtitle   v,  Funtican,  Dougl« 

(m)  See  3  Cha.  Rep.  78. 

(I)  As  Co  the  kind  of  evidence  of  the  ancient  rent  admitted  in 
these  cases,  see  Roe  v.  ]^wlinsy  7  East,  979. 
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Where  a  power  was  given  by  a  will  to  a  tenant  for 
life,  to  lease  landed  estates  for  twenty-one  years,  at  the 
mast  rent  that  could  be  got,  and  houses  and  ground  in 
Middlesex  and  London,  for  any  term  of  years  nqt  ex« 
ceeding  sixty-one,  at  the  usual  or  other  the  most  rent 
that  could  be  got  for  the  same,  and  at  the  date  of  the 
will  the  London  houses  were  in  lease  for  forty-one  years, 
at  a  rent  of  6  /.,  for  which  a  fine  had  been  paid,  the 
Court  of  King's  Bench  held  that  the  Middlesex  and 
London  property  might  be. demised  at  the  old  rents, 
taking  a  fine;  usual  was  considered  as  contrasted  to 
most.  If  the  property  in  London  had  been  situate  in  a 
ruinous  part  of  the  town,  in  such  a  case,  the  tenant  for 
life  might  not  have  been  able  to  get  the  usual  rent,  and 
then  he  was  to  get  the  most  (p). 

But  where  a  power  requiring  the  best  rent  also 
required  that  no  power  should  be  given  to  any  lessee  to 
commit  waste,  and  that  the  lease  should  contain  usual 
covenants,  and  a  lease  was  granted,  by  which  the  lessor 
covenanted  to  do  part  of  the  repairs,  and  in  case  of 
n^lect  the  tenant  was  authorized  to  do  them^  and  de^ 
duct  the  expense  out  of  the  rent,  the  Jury  found  that 
the  rent  was  the  best  rent,  and  that  the  covenants  were 
usaal  ones: — It  was  contended — first,  that  the  lease 
amounted  to  an  exemption  from  punishment  for  per^* 
missive  waste,  which,  it  was  said,  was  within  the  power-— 
secondly,  that  the  covenant  enabling  the  lessee  to  deduct 
the  expenses  of  repairs  was  unusual  and  contrary  to  the 
power.  Mr.  Justice  Bayley  observed,  in  answer  to  the 
first  objection,  that  the  restriction  on  the  power  of  leasing 
was  only  that  the  lease  should  not  contain  any  clause 

whereby 

(p)  Doe  V.  Creed,  4  Mau.  &  8el.  371.    Sedqu. 
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whereby  any  power  should  be  gvoen  to  the  lessee  to 
commit  waste.   Does  not,  he  asked,  the  argument  come 
at  last  to  the  quantum  or  sufficiency  of  the  rent  reserved? 
If  the  tenant  be  to  keep  the  premises  in  repair,  the  rent 
is  so  much  less ;  if  the  landlord  be  to  repair,  the  rent  is 
the  greater.     It  was  a  question  for  the  Jury  at  the  trial, 
whether,   taking  into  coilsideration  the .  repairs  to  be 
made  by  the  landlord,  the  rent  reserved  was  the  fak 
rent.     In  delivering  judgment,  Lord  EUenborough  ob* 
served,  that  as  to  the  first  objection,  the  power  stipulates 
against  any  clause  in  the  lease  whereby  any  authori^ 
shall  be  given  to  the  lessee  to  commit  waste,  &e.  and 
the  answer  to  that  objection  is,  that  no  such  power  or 
authority  is  given  to  the  lessee,  nor  is  he  thereby  ex- 
empted from  the  punishment  for  committing  waste ;  for 
the  burthen  of  repair  in  the  mansion-house  is  thrown 
by  the  lease  on  the  landlord,  and  it  was  incumbent  on 
the  plaintiff's  counsel  to  have  shovm,  that  according  to 
the  terms  of  the  power  no  such  burthen  could  be  thrown 
on  the  landlord ;  but  that  is  not  prohibited,  and  there- 
fore the  argument  falls  to  the  ground.     Next,  the  cove- 
nant .provides,  that  if  repair  should  be  wanted  on  the 
roof  of  the  mansion,  which  the  landlord  took  upon  him- 
self, and  he  did  not  repair  it,  the  tenant  might  make 
the  repair  ftnd  deduct  the  charge  out  of  the  rent  reserved 
to  the  lessor.     What  objection  can  there  be  to  provide 
for  setting  off  the  one  demand  against  the  other  (p). 

The  word  renty  in  powers  of  leasing,  is  with  great 
propriety  construed  to  mean  not  money  merely,  but  any 
return  or  equivalent  adapted  to  the  nature  of  the  subject 
demised ;  therefore  upon  a  lease  of  mines,  a  due  propor- 
tion 

^  ip)  Dot  lu  Bettif on,  1 2  East,  305. 
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tion  of  the  produce  may  be  reserved  as  a  render  in  lieu 
of  money,  although  the  power  requires  a  "  rent "  gene- 
rally to  be  reserved  (  q). 


II.  When  it  is  ascertained  that  the  proper  quantum  of 
rent  is  payable,  the  next  question  is,  whether  the  form 
of  the  reservation  be  proper. 

Where  the  usual  or  ancient  rent  is  required  it  must 
be  reserved  in  the  way  it  has  commonly  been ;  if  gold 
has  been  usually  reserved,  silver  cannot  be  made  pay- 
able in  lieu  of  it;  if  it  were  commonly  paid  at  four 
days,  a  reservation  at  one,  two,  or  three  days,  would  be 
void,  unless  the  power  require  the  yearly  accustomed 
rent  to  be  reserved ;  in  which  case  the  whole  rent  may 
be  made  payable  at  one  time,  or  at  several  periods  (r) ; 
but  a  difference  of  words  is  not  material;  therefore  a 
reservation  of  eight  bushels  of  grain  in  lieu  of  a  quarter, 
is  good,  because  it  is  all  one  in  quality,  value  and  na- 
ture (/) ;  and  a  reservation  of  the  rent  before  the  usual 
day  of  payment  is  said  to  be  valid,  because  payment 
before  the  day  is  payment  at  the  day  (/). 

Hie  strictness  on  this  head  has  been  carried  so  far, 
that  it  has  been  considered  that  two  several  farms  not 
usually  let  together  could  not  be  joined  in  one  demise 

with 

(7)  Campbell  v.  Leach,  Ambl.  (0  Mountjoy'a  case,  5  Rep. 

740 ;  Bassett's  case  cited,  ibid.  3  b ;  see  3  Cha.  Rep.  75,  1  Burr. 

748.  131. 

(r)  6  Rep.  38,  a;  Campbell  r.  (0  See  3  Lord  Raym.  1198 ; 

Leach,  Ambl.740;  seeEarl  of  Car-  std  qu.  et  vid.  infra. 
digan  v.  Montagu,  App.  No.  10. 
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with  a  reservation  of  one  and  the  same  rent ;  nor  b, pared 
of  a  farm  rendering  rent  pro  rata  (»).  But  it  has  never 
been  necessary  to  decide  these  points  upon  powers  in 
private  settlements,  and  it  probably  never  may.  The 
questions  have  generally  arisen  upon  leases  under  the 
statutes'  by  ecclesiastical  persons,  tenants  in  tail,  and 
husbands  seised  jure  uas)ris ;  and  notwithstanding  the 
cases  in  the  books,  a  lease  of  part  at  a  rent  pro  rata 
was  considered  as  valid  by  very  able  lawyers.  And  the 
doubt  to  the  contrary  has,  so  far  as  it  relates  to  eccle- 
siastical leases,  been  removed  by  a  late  act  of  parlia- 
ment (a'),  which  act,  very  unaccountably,  does  not 
remove  the  doubt  as  to  leases  by  tenants  in  tail,  or  hus- 
bands seised  jure  uxoris^  nor  does  it  validate  leases  by 
ecclesiastical  persons  of  two  or  more  farms  together, 
which  have  been  usually  let  separately. 

It  is  clear,  however,  that  the  mere  circumstance  of 
the  rent  being  reserved  out  of  the  land,  and  recent  im- 
provements on  it  by  buildings  Mali  not  vitiate  the  lease, 
although,  as  it  has  been  argued,  part  of  the  rent  issues 
out  of  the  new  buildings  (jy).  To  prevent  any  doubt  on 
these  points,  where  powers  are  given  to  lease  at  die 
ancient  rent,  it  should  expressly  be  declared  that  leases 
may  be  made  of  part,  at  rents  pro  rata^  and  that  lands 
usually  demised  by  several  leases  at  several  rents  may 
be  demised  by  one  lease  at  the  aggregate  of  the  old 
rents. 

The  rent  to  be  piud  should^  in  strictiiess,  be  specified 
in  the  lease ;  but  although  the  reservation  be  made  in 

the 

(tt)5Rep.5b;dCha.Rep.75;         (x)d9  and  40  Geo.  3>c.4i. 
Smith  V.  Trinder,  CA>.  Car,  22.         \y)  Read  v.  Naahei  iLeo.  147. 
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the  very  words  of  the  power,  without  stating  the  sum  in 
particular,  the  lease  will  be  supported  if  the  reservation 
have  reference  to  some  standard  by  which  the  rent  can 
be  ascertained  with  certainty  and  ease,  for  id  cerium  est 
quod  cerium  reddi  potest ;  but  if  the  reservation  be  vague 
and  indefinite,  and  not  easily  reducible  to  a  certainty, 
the  lease  wiD  be  vend.  As  an  instance  of  the  first  rale 
may  be  quoted  the  case  of  Lewson  v.  Pigot  (  z) ;  where, 
under  a  power  to  make  leases  of  certain  lands,  reserving 
12  i.  for  every  Cheshire  acre,  a  lease  was  made  of  all 
the  lands,  ^'  reserving  all  the  rent  intended  to  be  re-*' 
served,"  and  the  lease  was  determined  to  be  valid ; 
because,  Lord  Chancellor  Cowper  observed,  there  was 
an  absolute  mathematical  certainty,  than  which  notlung 
can  be  more  certain  :  the  very  power  provided  it  should 
be  so ;  at  least  \2d.  for  every  Cheshire  acre  (a).  It  was 
only  necessary  therefore  to  compute  the  number  of  acres 
in  order  to  fix  the  rent  (b) ;  and  in  a  recent  case,  where 
a  t^iant  for  life,  with  a  power  of  leasing,  contracted  to 
grant  a  lease  at  the  yearly  rent  of  seven  pounds  for 
every  acre  the  lands,  upon  a  proper  survey  to  be  had, 
should  appear  to  contain,  and  so  in  proportion  for  every 
lesser  quantity  than  an  acre;  the  uncertainty  of  the  rent 
was  objected  against  the  performance  of  the  agreement^ 
but  Lord  Redesdale  said  that  he  did  not  think  it  uncer- 
tain, for  it  was  capable  of  being  reduced  to  a  certainty; 
and  it  was  a  common  form  of  reserving  the  rent  in  the 

country 

(1)  3Cba.  Rep.  61,  cited.  the  power  does  not  appear  to 

(a)  See  2  Cha.  Rep.  76.  have  required  the  reservation  of 

(6)  And  see  Audley  v.  Audley,  any  rent, 
s  Cha,  Rep.  82  >  but  note,  there 
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country  where  the  land  was  situated.  Every  executory 
contract  must  contain  this  species  of  uncertainty ;  but  if 
it  contains  all  that  leads  to  future  certainty,  he  took  it  to 
be  sufficient ;  and  he  accordingly  decreed  a  specific  per- 
formance of  the  contract  (c). 

The  second  rule  is  exemplified  in  the  great  case  of 
Orby  V.  Mohun  (</),  where  the  power  was  to  grant 
leases  of  all  lands  anciently  demised  at  the  ancient  rents, 
and  of  the  other  lands  at  the  best  rents  that  could  be 
gotten.  The  power  was  exercised  by  two  leases^  by  one 
of  which  all  the  lands  not  anciently  let  were  demised, 
reserving  thereon  **  the  best  imprctoed  rents  ^'  and  by 
the  other)  aU  the  lands  within  the  power  were  let,  re- 
serving the  ^'  ancient  and  accustomable  rents\^  so  that 
instead  of  specifying  the  sums  to  be  paid  as  rent,  the 
words  of  the  power  were  repeated.  The  cause  was 
heard  before  Lord  Keeper  Cowper,  assisted  by  the  two 
chiefs,  Holt  and  Trevor. 

They  unanimously  agreed  that  the  lease  was  void  as 
to  the  demesnes,  because  the  remainder*man  could  not 
possibly  tell  what  to  demand  under  the  reservation  of 
the  best  impraoed  rents. 

But  as  to  the  lands  anciently  demised.  Lord  Chief 
J.  Holt  held  that  the  rent  was  certain  enough,  and  the 
lease  good.  It  must  be  admitted,  he  said,  that  a  power 
to  lease,  reserving  the  ancient  rent,  is  a  certain  power, 
and  well  enough  to  be  understood  what  it  is, .  and 
what  it  means;  and  why,  he  asked,  shall  the  same  words 
that  create  and  reduce  the  power  to  a  sufficient  cer- 
tainty 

(c)  Shannon   v.    Bradstreet,     Cha.  357 ;  3  Freem.  391 ;  best 
1  Rep.  T.  Redesdale,  52.  reported  in  3  Cha.  Rep.  56. 

(d)  3  Vern.  531,  542,  Free* 
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tainty  when  turned  into  a  lease,  render  it  uncertain? 
The  same  certainty  that  is  in  the  power  is  carried  over 
into  the  lease,  which  is  the  execution  of  it ;  but  neither 
in  the  one  or  the  other  is  it  mentioned  what  the  old  rent 
is,  but  that  may  be  averred,  and  that  is  certain  which 
may  be  made  certain.  But  the  Lord  Keeper  and  Lord. 
C«  J.  Trevor  were  of  opinion  that  the  rent,  even  as  to 
the  lands  anciently  demised,  was  not  certain,  and  that 
therefore  the  lease  was  void.  They  argued,  that  as 
the  intent  of  the  settlement  was  (e)  that  the  tenant  for 
life  in  possession  might  lease,  so  it  was  on  the  other 
hand  that  the  revenue  should  not  be  diminished,  but 
the  ancient  rent  at  least  reserved,  and  in  such  beneficial 
manner  as  might  with  certainty,  and  without  any  diffi- 
cult, be  recovered ;  and  for  that  reason  it  was  provided 
that  there  should  be  a  counterpart  of  the  lease, .  that  it 
might  be  better  known  what  the  rent  was,  and  how  to 
recover  it.  If  the  rent  had  been  mentioned  in  the  lease, 
there,  if  the  tenant  had  refused  to  pay  it,  the  proof 
would  have  been  turned  upon  the  tenant  to  show  the 
rent  in  his  lease  was  not  the  andent  rent ;  and  if  he 
should  do  so  it  would  make  his  lease  void.  But  as  the 
lease  was  contrived,  the  remainder-man  might  be  baffled 
and  nonsuited  twenty  times  before  he  could  declare  or 
avow  in  certain  for  the  rent  payable  in  the  lease ;  and  yet 
the  tenant  still  holds  the  land,  and  doth  not  prove  his 
own  lease  void,  as  must  have  been  done  in  the  other 
case.  Where  there  is  a  power  of  leasing  in  general 
words,  as  reserving  the  ancient  rent,  in  the  execution  of 
the  power  which  is  to  be  explained  and  made  cei'tain,  the 
rule,  cerium  est  quod  cerium  reddi  poiesi  is  to  be  under- 
stood 

(c)  2  Vem.  543,  544-  .t 
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Stood  of  a  reference  to  that  which  is  absolutely  certaia, 
to  former  letters  patent  or  the  like :  but  this  is  rather 
a  delegating  the  power  of  leasing  to  the  plaintiff^  diaa 
an  execution  of  the  power,  and  is  the  first  attempt  of 
die  kind ;  and  it  is  a  good  rule,  that  what  never  has 
been  ought  never  to  be ;  and  therefore  they  adjudged 
the  lease  to  be  void,  and  this  decree  was  confirmed  in 
the  House  of  Lords  (/). 

Where  the  rent  is  required  to  be  reserved  at  particular 
daySy  it  must  of  course  be  reserved  accordingly,  but 
where  merely  the  best  yearly  rent  is  required  to  be 
reserved,  it  may  be  made  payable  quarterly,  or  half 
yearly  {g).  It  seems  dear  that  the  rent  cannot  be  le- 
aerved  a//er  the  day  appointed  (A) ;  nor,  as  it  should 
seem,  before  the  day,  as  that  would  have  a  tendency  to 
bene^t  the  tenant  for  life  at  the  expense  of  the  le- 
mainder-man  (i). 

It  is  perfectly  clear  that  several  demises  may  be  com- 
prised in  one  deed,  althou^  very  subtle  distinctions  are 
taken  between  what  are,  and  what  are  not,  distinct  re- 
aervatioiis  so  as  to  constitnte  several  leases.  It  frequenly 
happens  that  lands  comprised  in  a.  power  are  demised 
in  the  same  lease  with  lands  not  comprised  in  the  power ; 
or  lands  are  demised,  as  to  soofee  of  which  the  power  is 
duly  conqJied  with,  and  as  to  others,  it  is  not;  and  la 
these  cases  the  validity  of  the  lease  depends  upon  the 

quantum 

(/)  3  Bro.  P.  C  ^48,  nom.  740 ;  6  Rep.  38,  a.    See  Earl 

puchesB  of   Hamilton  v.  Mor-  of  Cardigan  «?.  Montagu,   App. 

daunt,  and  see  Owen  c  Thomas,  No.  10. 

reported  Cro.  Car.  94;  3  Keb.  (X)  See  Ladlow  hs  Beckwitb, 

380,  dted.  Al.  90. 

(g)  Campbell  r.  Leach,  Andll.  (t)  Vide  supra^  p*  613. 
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fuantum  of  the  rent  reserved,  and  the  mode  of  the  re- 
servation. 

The  first  question  arose  in  Howand  Whitfield  (k) ; 
the  ancient  rent  was  required  to  be  reserved,  which 
amounted  to  six  shillings  per  annum,  and  by  the  plead* 
ings  it  appeared  that  the  lands  within  the  power  inter 
alia,  were  demised,  reserving  proinde  six  shillings  per 
annum ;  and  the  Court  thought  it  might  be  intended  that 
the  inter  alia  might  comprehend  nothing  but  such  thing? 
out  of  which  a  rent  could  not  be  reserved,  and  then  the 
six  shillings  were  reserved  only  for  the  five  acces  (the 
land  comprised  in  the  power).  However,  Ae  prmnde 
might  reasonably  be  referred  only  to  the  five  acres,  and 
not  to  the  inter  aUa ;  and  that  a  distinct  reservation  of 
six  shillings  might  be  ior  five  acres ;  and  judgment  was 
given  accordingly.  Thus  the  case  is  reported  in  Ventris ; 
but  even  on  that  statement  the  Court  does  not  iq)pear  to 
have  decided,  what  it  would  have  been  difficult  to  do, 
that  a  lease  of  lands  comprised  in  the  power,  widi  other 
lands,  yielding  therefore  a  sii^le  rent,  sufficient  only  ibr 
the  tends  in  the  power,  should  be  held  to  issue  out  of 
them  only.  The  Court  appears  merely  to  have  taken 
advantage  of  the  pleading,  and  to  have  iniended  that 
there  was  a  distinf^  reservation  of  the  six  shillings  for 
the  lands  comprised  in  the  power,  which  certainly  would 
have  been  valid ;  and  moreover  it  appears  bom  Jones's 
report  of  the  case,  and  he  was  one  of  the  Judges  befoie 
whom  the  cause  was  heard,  that  the  Court  thought  the 
objection  good,  but  the  defendant  perceiving  that  the 
opinion  of  the  Court  was  against  him  on  another,  which 

was 

(Jc)  1  Ventr*  339;  fi  Jo.  110;     Cardigan    v.  Mootagiie^    App. 
a  Show.  67;   and  see  Earl  of     No.  10. 
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was  the  grand  point  in  the  cause,  consented,  upon  pay- 
ment of  costs,  that  judgment  should  be  given  for  the 
plaintiff.  With  this  Shower's  report  agrees ;  and  Jones 
is  there  made  to  say,  that  ^'  proinik "  was  the  most 
common  and  general  word  used  in  leases  for  all  the 
things  demised. 

In  a  case  like  that  of  How  and  Whitfield  it  would 
not  be  possible,  under  apy  construction,  to  support  the 
lease.  If,  for  instance,  the  reversions  of  the  several 
estates  were  afterwards  to  descend  to  different  persons, 
there  must  be  an  apportionment  of  the  rent,  and  then 
sufficient  would  not  be  left  to  satisfy  the  terms  of  the 
power.  There  is  no  sound  principle  upon  which  it  can 
be  contended  that  the  whole  rent  is  reserved  in  respect 
only  of  the  land  within  the  power. 

The  great  case  of  the  Earl  of  Cardigan  v.  Montagu  (/), 
went  a  step  farther.  It  appeared  that  lands  comprised 
in  the  power,  and  lands  excepted  out  of  the  power  were 
demised  by  one  lease  at  an  entire  renty  and  the  lease 
was  deemed  invalid,  and  not  warranted  by  the  power : 
and  it  does  not  appear  to  have  been  thought  necessary 
to  inquire  whether  upon  an  apportionment  the  rent 
payable  in  respect  of  the  lands  comprised  in  the  power 
would  be  sufficient  It  seems  to  have  been  thought  that 
the  difficulty  under  which  the  remainder-man  would 
labour  in  this  respect  was  of  itself  a  fatal  objection  to 
the  lease. 

In  a  recent  case,  a  lease  by  tenant  in  tail  of  the  en> 
tailed  lands,  with  leaseholds  intermixed  at  an  entire  rent, 
was  held  void  for  the  whole  (m).  But  this  certainly  could 

not 

(^)  App.  No.  10(3)  (5)  and         (m)  Reesv?.  Philip,  1  Wight.  ^. 
see  (3). 
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not  be  supported ;  and  the  point  has  been  otherwise  de- 
cided in  a  later  case,  where  lands,  of  which  a  person  was 
seised  in  fee,  and  also  lands  over  which  he  had  a  power 
of  leasing,  were  comprised  in  one  lease  at  an  entire  rent. 
The  lease,  as  to  the  lands  subject  to  the  power  was  void, 
but  it  was  determined  that  the  lease  remained  good  as 
to  the  fee-simple  lands,  and  that  the  rent  should  be 
apportioned  (n). 

The  other  point  arose  in  the  case  of  Orby  t?.  Mohun(o), 
but  it  was  unnecessary  to  decide  it.  Lands  anciently 
and  lands  not  anciently  demised,  were  all  demised  by 
one  lease,  reserving  therefore  **  the  ancient  rents;'  and 
supposing  the  reservation  good,  considered  abstractedly, 
the  question  was  whether  the  lease  was  not  bad,  on  the 
ground  that  it  comprised  the  lands  not  anciently  demised. 
In  support  of  the  lease,  it  was  argued  that  the  rent 
issuing  out  of  all  must  be  apportioned,  and  so  it  would 
be  in  nature  of  several  leases  in  construction  of  law, 
because  reddendo  singula  singulis^  the  ancient  rents  shall 
be  construed  to  be  reserved  for  the  lands  anciently  let ; 
and  no  rent  being  reserved  for  the  lands  not  anciently 
demised,  it  is  void  as  to  them.  But  Lord  C.  J.  Trevor 
expressed  a  contrary  opinion,  and  placed  much  weight 
on  the  word  "  therefore"  in  the  reservation.  He  how- 
ever declined  delivering  an  absolute  opinion  on  the 
point,  as  he  went  upon  another  reason  (p).  Lord  Keeper 
Cowper  also  thought  the  lease  bad  on  the  ground  of  the 
reservation  (  q).  But  Lord  Chief  Justice  Holt  maintained 

strongly 

(fi)Doev.Meyler,  aMau.  and         (p)  3  Ch.  Rep.  s^f    ^vpra^ 
Selw.  376;  see  Coxe  v.  Day,  13     p.  616. 
East,  118,  3d  point.  (;))  3  Cba.  Rep.  58,  59. 

(y)  Ibid.  78, 79- 
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trongly  the  contrary  opinion ;  he  insisted  that  the  re- 
servation was  several ;  for  that  which  was  not  anciendy 
demised  will  not  hurt  the  other^  but  must  fall  to  the 
ground ;  and  the  contrary  opinion,  he  said,  was  contrary 
to  all  the  rules  of  law ;  and  as  to  the  word  therefore, 
he  clearly  proved  that  however  joint  words  are,  yet  they 
shall  be  taken  severally  where  they  have  a  distinct 
subject  matter  to  work  upon  (r). 

Lord  Chief  Justice  Holt's  opinion  appears  to  be  sup- 
ported by  the  case  of  Campbell  v.  Leach  (s) ;  tha« 
opened  and  unopened  mines  were  demised  by  one  deed, 
reserving  generally  a  certain  proportion  of  the  produce. 
The  Master  of  the  Rolls  hdd  that  the  power  did  DOt 
authorize  a  demise  of  the  unopened  mines,  and  the 
lease  being  of  opened  and  unopened  mines,  the  whole 
was  void.  Upon  the  appeal,  it  was  argued  not  to  be 
like  the  case  where  two  things  are  granted  which  are 
inseparable,  and  the  one  is  out  of  the  power^  and  the 
other  within  it,  in  such  case  the  lease  might  be  void  as 
to  both*  But  here  the  opened  and  unopened  mines 
were  separate,  and  the  rent  reserved  was  not  a  gross 
sum  for  the  whole,  but  a  proportion  of  the  prc^ts  of 
each  mine ;  and  the  Court  accordingly  over-ruled  the 
objection. 

In  a  recent  case,  where  lands  not  within  a  power  to 
lease,  reserving  the  ancient  rents,  were  demised,  with 
lands  subject  to  the  power,  at  the  ancient  rent  for  the 
latter,  the  lease  was  held  void  for  the  whole  (f). 

The  cases  seem  to  establish  this  principle;  where, 
as  m  How  v.  Whitfield,  and  the  Earl  of  Cardig^  v. 

MoDtagn, 

(r)  3  Cha.  Rep.  68, 6g.  {t)  Doe  v.  RendDe,  3  Mau, 

(f)  Ambl.  740,  vide  supra.  &  Selw.  99. 
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Montagu,  an  entire  gross  sum  is  reserved  generally, 
and  part  of  the  lands  is  not  comprised  in  the  power,  or 
being  comprised  in  the  power  is  not  duly  demised,  the 
power  is  badly  executed,  although  the  rent  upon  an 
apportionment  would  be  sufficient  for  both  estates.  But 
where,  as  in  Campbell  v.  Leach,  a  rent  is  reserved 
according  to  the  quantity  or  produce,  as  the  tenth  of 
the  produce  of  every  mine,  or  40^.  an  acre,  or  the  like, 
there,  although  the  demise  is  joint  in  terms,  and  part  is 
not  well  demised,  or  not  comprised  in  the  power,  yet  it 
shall  hold  gobd  as  to  the  lands  comprised  in  the  power, 
and  duly  demised.  It  might  perhaps,  have  originally  been 
contended,  that  if  a  gross  rent  were  reserved  for  both 
estates,  and  upon  an  apportionment,  the  proper  rent  would 
still  be  payable  for  the  lands  within  the  power,  and  duly 
demised  in  other  respects,  the  lease  would  be  good.  But 
according  to  the  authorities  it  seems  to  be  sufficient  to 
impeach  the  lease,  that  it  contains  lands  not  comprised 
in  the  power,  and  that  an  entire  rent  is  reserved 
in  respect  of  both  the  estates,  although,  perhaps,  this 
cannot  be  treated  as  a  general  rule  admitting  of  no 
exceptions.  Suppose  an  estate  to  be  held  in  undivided 
moieties,  and  the  same  person  to  be  seised  in  fee  of  one 
moiety,  and  tenant  for  life,  with  a  power  of  leasing,  of 
the  other ;  and  suppose  him  to  make  a  lease  of  the  en- 
tirety at  an  entire  gross  rent,  it  seems  that  upon  his 
death  the  rent  would  go  according  to  his  several  interests 
in  the  land,  that  is,  one  moiety  with  the  settled  portion 
of  the  estate,  and  the  other  moiety  with  the  unsettled ; 
and  that  if  the  rent  were  sufficient  in  amount  the  power 
would  be  well  executed* 

In  none  of  the  cases  hitherto  considered  was  there 

a  distinct 
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a  distinct  reservation  of  a  particular  sum  in  respect  of 
the  lands  comprised  in  the  power  ;  where  there  is  such 
a  reservation,  that  constitutes  a  several  demise,  and 
no  objection  can  be  raised  to  the  execution  of  the 
power  (fi). 

In  powers  of  leasing  it  is  usual  to  express  that  the 
rent  reserved  shall  be  incident  to  and  go  along  with  the 
reversion  and  inheritance  of  the  estate  demised ;  and  in 
well-drawn  leases  under  powers  the  rent  is  accordingly 
reserved  to  the  tenant  for  life,  and  after  his  decease  to 
the  person  or  persons  who  shall  for  the  time  being  be 
entitled  to  the  reversion  and  inheritance  of  the  premises 
under  the  instrument  creating  the  power.  But  it  is  well 
established,  that  a  reservation  to  the  tenant  for  life, 
exercising  the  power,  "  his  heirs  and  assigns,"  is  a  good 
reservation ;  for  those  words  mean  of  necessity  the 
person  to  whom  the  inheritance  shall  go ;  the  words  can 
have  no  other  meaning  (x).  It  is  not  unusual  to  reserve 
rent  generally  during  the  term  without  saying  to  whom ; 
and  in  Whitlock's  case  it  was  agreed  that  this  was  the 
most  clear  and  sure  way,  and  the  law  will  make  the 
distribution.  However,  all  the  three  several  ways,  viz. 
to  the  tenant  for  life  and  persons  in  remainder;  to 
the  tenant  for  life,  his  heirs  and  assigns,  and  gene- 
rally during  the  term,  are  good  enou^  and  effectual 
in  law. 

Before  closing  this  section,  we  may  recal  to  our 
remembrance  the  case  of  Talbot  v.  Tipper^  where,  as 

we 

(tt)  For  what  amounts  to  a  se-  (x)  Whitlock's  case,  8  Rep. 

vend  reservatioB,  see  Knight's  69,  b.;  Hotley  v.  Scot,  Lofil,  316. 

case,  5  Rep.  54,  b ;  and  see  Doe  and  see  Dougl.  572 ;  Campbell  r. 

V.  Rendle,  3  Mau.  &  Selw.  99.  Leach,  Ambl.  740. 
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we  have  seen,  under  a  power  '^  to  lease  with  or  with- 
out fine,  and  rendering  such  rents  and  services  as  the 
donee  should  think  fit,''  it  was  determined  that  no  rent 
whatever  need  be  reserved  (y). 

(y)  Vide  supra,  p.  459. 
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OBSERVED. 

In  the  usual  power  of  leasing,  besides  the  reservation 
of  the  best  rent,  it  is  generally  required  that  the  lessee 
covenant  for  payment  of  the  rent ;  that  a  clause  be  in- 
serted for  re-entry  in  default  of  payment ;  that  the  lessee 
be  not  made  dispunishable  of  waste ;  and  that  he  execute 
a  counterpart  of  the  lease,  and  if  any  of  these  conditions 
be  not  complied  with  the  lease  will  be  void. 

It  should  never  be  stated  generally  that  a  clause  of 
re-entry  shall  be  contained  in  the  lease,  but  it  should  be 
expressly  stated  how  many  days  the  rent  must  be  in 
arrear :  the  usual  period  is  twenty-one  days.  It  seems 
however  that  a  reasonable  time  may  be  inserted,  although 
the  power  is  general  on  this  head.  In  the  case  of  Jones 
V.  Vemey  (a)  this  was  done,  and  no  objection  appears  to 
have  been  made  on  that  ground,  although  the  case  was 
much  considered.  Indeed,  if  such  an  objection  were  to 
prevail,  it  would  invalidate  nine-tenths  of  all  the  leases 

in  the  kinjgdom  granted  under  powers. 

In 

{a)  Willes.  1691 

s  s 
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In  the  case  of  Hotley  v.  Scot  (ft),  the  power  required 
the  insertion  in  the  leases  of  a  clause  of  re-entry  on  non- 
payment of  the  rent  for  twenty-one  days.     A  lease  was 
made  with  a  power  of  re-entry  in  case  the  rent  should 
be  behind  for  twenty-one  days,   having  been  UmfuUy 
demanded  or  no  sufficient  distress.  In  support  of  the  lease, 
it  was  argued  that  nothing  was  added  but  what  came  in 
by  force  of  law,  or  followed  upon  a  deficiency  of  the 
vague  and  not  sufficiently  explicit  words  of  the  power. 
Is  not  rent,  it  was  asked,  always  to  be  demanded  before 
a  distress  becomes  liable,  or  a  forfeiture  incurred  ?  And 
as  to  the  other,  if  there  be  a  sufficient  distress,  what 
then  ?  The  rent  will  be  recovered  without  re-entry;  and, 
neither  in  reason,  equity,  or  conscience,  could  there  be 
any  other  intent  of  the  original  power.    And  Lord 
Mansfield  said^  that  as  to  demand,  a  clause  of  re-entry 
was  required  as  a  security  for  the  rent :  demand  is  re^ 
quisite  both  by  common  law  and  statute :  a  clause  of 
re-entry  will  never  be  allowed  to  operate  iinlber  than  as 
a  security  for  rent. 

Lord  Mansfield,  however,  does  not  appeair  to  have 
adverted  to  the  condition  as  to  the  want  of  a  sufficient 
distress,  which  was  perhaps,  the  most  difficult  part  of 
the  case  :  if  the  remainder-man  should  re-enter  for  non- 
payment of  rent,  he  might  be  turned  round,  unless  he 
had  "searched  every  comer  for  a  sufficient  *distress  (c). 
Such  a  condition  therefore  is  a  serious  restraint  <m  him, 
not  authorized  by  the  power ;  and  it  may  be  ihoa^t 
to  be  still  doubtful  whether  such  a  lease  could  be  sup- 
ported. 

Since 

(5)Lofft,3i6: 

(0  See  Rees  v.  King,  For.  Excheq.  Rep.  19. 


EEQUXBED   BT   POWERS   OF   LEASING.         627 

Since  tbese  observations  were  written  the  point  has 
been  decided  against  the  validity  of  the  lease ;  but  the 
case  before  Lord  Mansfield  was  not  referred  to  (d). 

In  the  lat^  case  of  Doe  v.  Smith  (e),  in  a  strict  set*- 
tkment,  there  was  the  following  power  of  leasing :  ^'  Pro- 
vided always,  and  it  is  hereby  further  declared  and  agreed 
by  both  the  said  parties  to  these  presents,  that  it  shall 
and  may  be  lawful  to  and  for  the  said  George  Venablea 
Vernon  Ihe  younger,  and  Louisa  Barbara  Mansel,  hi» 
intended  wife,  from  time  to  time  during  their  respective 
lives,  when  and  as  they  shaU  respectively  be  in  possession 
of  or  entitled  to  the  perception  of  the  rents  and  profits 
of  the  manor,  messuages,  &c.  &&,  so  limited  to  them 
for  their  respective  lives  as  aforesaid,  by  indenture  or 
indentures  under  their  respective  bands  and  seals, 
attested  by  two  or  more  crediUe  witnesses,  to  demise^ 
lease,  or  grant  such  part  or  parts  of  the  said  manw, 
messuages,  &e.,  ftc,  or  parts  or  shares  thteeof,  whereof 
they  shall  be  in  possession  or  entitled  to  the  perception 
of  the  rents  and  profits  as  aforesaid,  as  now  are  leased 
for  fife  or  lives,  or  for  years  determinable  on  the  dropping 
of  a  fife  or  fives,  to  any  person  or  persons  in  possession 
or  reversion  for  one,  two,  or  three  lives,  or  for  any 
number  of  years  determinable  on  the  dropping  of  one, 
two,  or  three  lives."  Then  follow  the  restrictive  clauses, 
amongst  which  are  the  following,  ^'  So  as  in  every  sndi 
lease  for  a  fife  or  fives,  &c.  there  be  reserved  and  made 
payable,  during  the  continaance  of  the  estates  and 
interests  thereby  to  be  demised,  the  ancient  and  accus- 
tomed 

((QCoxev.Day,  i3East,ii9;        (e)  2  Tmmt.  &  Brod.  97, 

•ee  Doe  V.  Mejler,  a  Man.  & 

9dw.  376. 
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tomed  yearly  rents,  duties,  &c.,  or  more,  or  as  great,  or 
beneficial  rents,  duties,  &c.  as  now  are,  or  at  the  time  of 
demising  were,  reserved ;"  and  then  follows  the  clause 
on  which  the  question  in  the  cause  mainly  depends, 
^'  And  so  as  there  be  contained  in  every  such  lease  a 
power  of  re-entry  for  non-payment  of  the  rent  thereby  to 
be  reserved/'    Then    follow  other   restrictions .  which 
need  not  be  noticed.     Immediately  following  this  power 
is  aiiother  power,  which  it  is  necessary  to  advert,  to 
particularly,  the  former  power  relates  only  to  lands  then 
let  for  lives,  or  for  years  determinable  on  lives.    The 
second  power  runs  thus,  "  And  also  by  indenture,  &c. 
to  demise  all  or  any  of  the  said  manor,  messuages,  &c. 
for  any  term  or  number  of  years  absolute,  not. exceeding 
twenty-one  years,  in  possession^  &c.,  so  as  upon  every 
such  lease  there  be  reserved  as  much  or  as  great  and 
beneficial  yearly  and  other  rents  as  now  are  paid,  or  the 
best  and  most  improved  yearly  rent,  &c.,.  without  taking 
any  fine,  &c.''     This  power  concludes  with  this  further 
restriction,  ^^  And  so  as  in  every  such  lease  for  any  term 
of  years  absolute  respectively,  there  be  contained  a 
clause  of  re-entry,  in  case  the  rent  or  rents  thereupon 
to  be  reserved,  be  behind  or  unpaid  by  the  space  of 
twenty-eight  days  after  the  time   thereby  respectively 
appointed    for    payment  thereof."     Mr.  Vernon  was 
tenant  for  life,  and  the  premises  in  question  had  been  let 
for  years  determinable  on  lives ;  and  be,  on  the  5th  of 
iSeptember  1 803,  made  the  lease  in  question,  which  is 
•stated,  and  appears  to  contain  a  proviso  ox  power  qf  re* 
jsfUryf  ^^  if  it  shall  happen  that  the  rent  of  2  /.,  and 
every  or  any  of  the  duties,  services,  &c.  shall  be  behind 
or  unpaid  in  part  or  in  all,  by  the  space  of  fifteen  days 

next 
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iie:i^t  over  or  after  the  times  whereat  or  wherein  the  same 
ought  to  be  paid,  &c.j  and  no  sufficient  distress  or  dis- 
tresses can  or  may  be  had  and  taken  upon  the  said 
premises,  whereby  the  same,  and  all  arrearages  thereof, 
(if  any  be)  may  be  fully  raised,  levied,  and  paid."  This 
lease  closes  with  a  general  clause,  that  if  any  default 
shall  be  made  in  the  payment  or  performance  of  all  or 
any  of  the  reservations,  covenants,  or  agreements  before 
contained,  it  shall  be  lawful  for  the  lessors,  their  heirs  or 
assigns,  to  re-enter.  The  rent,  duties,  reservations  and 
payments,  were  the  ancient  and  accustomed,  and  the  usual 
and  accustomed  form  of  leases^f  the  estate  contained 
in  the  said  marriage  settlement  for  lives  or  years  deter- 
minable on  lives,  as  well  prior  as  subsequent  to  that 
settlement,  was,  with  a  conditional  proviso  of  re-entry 
similar  to  that  in  the  said  indenture  of  lease. 

It  was  held  by  the  Court  of  King's  Bench  that  the 
power  was  duly  executed.  In  the  Court  of  Exchequer 
Chamber,  Garrow,  B.,  Wood,  B.,  and  Graham,  B., 
were  of  opinion  with  the  decision  in  the  King's 
Bench;  but  Burrough,  J.,  Park,  J.,  Richards,  C.  B., 
and  Dallas,  C.  J.,  were  of  a  contrary  opinion.  Each 
side  relied  on  the  lease  for  twenty-one  years  being  re-  ' 
quired  to  be  made  with  a  clause  of  re-entry  in  case  the 
rent  should  be  behind  twenty-eight  days.  On  the  one 
hand  it  was  used  as  evidence  that  the  term  in  the  first 
power  was  left  to  the  discretion  of  the  •  donee :  on  the 
other,  that  the  power  of  re-entry  under  the  first  clause 
was  to  be  immediate.  The  case  stands  for  judgment  in 
the  House  of  Lords  upon  an  appeal,  and  jt  appears 
probable  that  the  judgment  in  the  Exchequer  Chamber 
will  be  reversed. 

s  s  3  If, 
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Ifi  contrary  to  the  clause,  that  the  lessee  be  not  made 
dispunishable  of  waste,  he  be  empowered  to  work  un« 
opened  mines  (^f),  fdl  trees,  or  do  any  other  act  which 
amounts  to  waste,  die  lease  will  be  void,  unless  indeed  in 
the  case  of  a  building-lease,  viiiere  it  should  seem  the 
clause  would  be  deemed  r^ugnant  to  the  power  itsdf, 
and  the  lessee  might  pull  down  old  buildings,  &c.  in 
Older  to  erect  new  ones  (jg). 

Where  a  counterpart  is  required  to  be  executed  Ae 
lessee  should  obtain  a  memorandum  of  its  execution  and 
delivery  to  the  lessor,  to  be  indorsed  on  the  lauc^  and 
signed  by  the  lessor,  for  the  counterpart  itself  is  of 
course  ddivered  to  die  lessor,  and,  if  it  should  be  lost 
or  suppressed,  the  lessee  would  be  in  danger  of  losing 
die  estate  unless  he  could  prove  the  execution  of  it 
Besides,  without  this  precaution,  a  purchaser  fiom  the 
lessee  cannot  be  satisfied  that  the  power  was  duly  exe- 
cuted, for  the  lessor  may  refuse  to  discover  whedier  a 
counterpart  was  executed. 

In  the  case  of  Taylor  v.  Horde  (A),  where  the  power 
required  the  best  rent  to  be  reserved,  payable  during 
the  term,  but  was  sUent  as  to  any  covenant  for  payment 
of  rent,  clause  of  re-entry,  or  counterpart,  and  a  lease  was 
executed  in  which  none  of  diese  things  were  observed. 
Lord  Mansfield  considered  the  lease  void,  because  it 
was  merely  nominal,  and  not  executed  by  die  lessees ; 
but  he  proceeded  to  consider  tlie  effect  of  the  omission. 
He  said,  diat  (i)  as  to  die  rent  reserved,  the  power  re- 

quaes 

(/)    Campbell    0.     Letch,         (A)  1  Burr.  60, 
Anbl.  740.  (0  Ibid.  195. 

(g)  See  Jones    ».   Vemey, 
Willes,  169. 
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quires  ^^  the  best  rent  that  can  be  reasonably  got,  to  be 
reserved  payable  during  the  term."  There  is  no  cove- 
nant for  payment.  Under  a  mere  reservation  it  could 
not  be  payable  till  entry ;  and  therefore  in  fact  might 
never  be  payable  during  the  term.  As  to  the  remedy, 
there  being  no  covenant  to  pay  the  rent,  the  lease 
might  be  assigned  to  a  succession  of  beggary.  There 
hemg  no  clause  of  re-entry,  the  ground  might  lie  unoc* 
cupi^d  without  any  or  not  sufficient  distress  upon  it,  so 
that  the  remainder-man  could  neither  have  his  rent  nor 
his  land.  There  is  no  counterpart ;  an  unusual  omission, 
and  very  prejudicial.  Therefore  the  kase  could  not  haoe 
been  supported  if  it  had  been  executed  by  the  lessees y 
which  is  not  the  case.  Every  fraudulent  unfair  exe- 
cution of  such  a  power,  in  respect  of  those  in  remainder, 
is  void  at  law. 

It  should  seem,  therefore,  that  the  circumstances 
usually  made  requisite  in  powers  of  leasing  must  be 
considered  as  implied,  although  not  expressly  required. 

Where  the  power  does  not  require  any  particular 
covenants  to  be  contained  in  the  lease,  it  is  no  objection 
to  a  lease  under  the  power,  that  it  does  not  contain  the 
same  covenants  as  were  inserted  in  the  former  leases,  if 
they  are  upon  the  whole  equally  beneficial  as  the  former. 
To  impeach  the  lease,  the  ground  must  be,  that  the  new 
covenants  are  a  fraud  on  the  power y  by  lessening  the 
value  of  the  reservation  (i). 

Sometimes  a  power  expressly  requires  the  leases  to 
contain  usual,  or  usual  and  reasonable  covenants,  or  the 

like: 

{h)  Goodtitle  t?.  FuDucan,  Dougl.  5l^s\  see  Earl  of  Cardigan 
V.  Montagu,  App.  No.  iq. 
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like ;  and  in  these  cases,  unless  the  covenants  contained 
in  the  former  leases  are  inserted  in  the  new  leases,  they 
cannot  be  sustained ;  as,  where  covenants  to  repair ;  to 
grind  com  at  the  lessor's  mill ;  not  to  cut  or  fell  cop- 
pices, and  underwoods ;  not  to  put  any  cattle  into  the 
coppices,  and  the  like,  were  contained  in  the  old  leases, 
but  not  in  the  new  ones  granted  under  a  power  requiring 
(as  it  was  held)  the  accustomed  covenants  to  be  entered 
into,  the  new  leases  were  deemed  invalid,  on  the  ground 
that  these  covenants  did,  in  their  nature,  tend  to  the  pre- 
servation, management,  and  improvement  of  the  premises 
demised,  and  were,  for  that  reason,  for  the  benefit,  ad- 
vantage, and  security,  not  only  of  the  immediate  lessor, 
but  likewise  of  all  persons  claiming  after  him  (I). 

In  Jones  v.  Vemey  (m),  a  power  to  grant  building- 
leases  required  the  leases  to  contain  ^'  the  usual  and 
reasonable  covenants/'  A  lease  was  made,  and  the  lessee 
covenanted  to  keep  the  old  messuage  and  buildings  on 
the  land  in  repair,  and  to  repair  such  othtr  messuages  or 
buildings  as  sfiouldy  during  the  term^  be  built  an  the 
premises.  The  Court,  upon  the  whole,  thought  that 
this  was  not  a  building  lease  under  the  power;  and 
Lord  Chief  Justice  Willes  said  that  ^^  a  reasonable 
covenant  in  a  building-lease  must  certainly  be  meant 
of  a  covenant  to  build ;  but  there  was  none  such  in  this 
lease." 

In  the  case  of  Doe  v.  Sandham  (n)^  usual  and  reason- 
able covenants  were  also  required,  and  in  the  lease  the 

lessor 

(0  Earl  of  Cardigan  v.  Mon-         (n)  i  Term  Rep.  705,  tupra 
tagu,  App.  10,  (4)  (7)  (8).  p.  371,  and  see  is  East,  309. 

(m)  Willes,  169. 
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lessor  covenanted  that  in  case  of  fire,  &c.  he,  or  the 
person  for  the  time  being  entitled  to  the  freehold, 
should  rebuild,  or  in  default  thereof,  the  tenant  might 
quit  the  premises,  and  be  discharged  from  payment  of 
the  rent.  The  jury  found  the  covenant  to  be  an  untisual 
and  unheard  of  cctoenant  on  the  part  of  the  lessor,  and 
the  lease  was  accordingly  determined  to  be  void  both  at 
law  and  in  equity. 

But  if  the  best  rent  is  reserved,  and  the  covenants  are 
the  usual  ones,  a  covenant  by  the  lessor  to  do  part  of 
the  repairs,  and  in  case  of  neglect,  a  power  to  the  lessee 
to  do  them,  and  deduct  the  expense  out  of  the 
rent,  is  valid,  and  does  not  affect  the  validity  of  the 
lease  (0). 

The  construction  is  the  same  upon  any  word  tanta- 
mount to  the  word  "  covenants,"  as  "  boons,"  orthe 
like.  This  was  decided  in  the  case  of  the  Earl  of 
Cardigan  v.  Montagu  (p).  The  words  in  the  power 
were,  ^'  reserving  ancient,  usual  and  accustomed  rents, 
boons  J  heriots  and  services."  And  it  was  determined 
that  the  covenants  formerly  entered  into  were  boons, 
and  that  therefore  leases  granted  under  the  power,  in 
which  the  usual  covenants  were  omitted,  could  not  be 
supported.  The  principle  Lord  Chancellor  Hardwicke 
rested  upon  was,  that  the  estate  must  come  to  the 
remainder-man  in  as  beneficial  a  manner  as  ancient 
owners  held  it. 

The  omission  of  a  proper  covenant  avoids,  we  have 
seen,  the  whole  lease.     In  Doe  and  Sandham  (^),  it  was 

argued 

{o)  Doe  V.  BettboD,  12  Eaat,         (p)  App.  No.  10. 
305.  (y)   Vide  supra. 
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argued  that  the  introduction  of  an  improper  coveoauti 
although  it  imported  to  biud  the  freehold,  was  merely 
void,  and  ought  not  to  affect  the  validity  of  the  lease, 
but  Mr.  Justice  Buller  observed,  that  this  argument, 
if  it  proved  any  thing,  proved  this,  that  no  lease  exe- 
cuted under  a  power  could  be  bad  except  from  the 
omission  of  some  covenant  required;  because  each 
covenant  which  is  contrary  to  that  power  might  be 
rejected,  but  that  would  be  contrary  to  all  the  adjudged 
cases  on  the  subject.  The  lease  must  be  taken,  good  or 
bad,  on  the  face  of  it.  Now  where  the  lease  on  the  face 
of  it  imports  to  bind  the  reversion  as  well  as  the  tenant 
for  life,  inasmuch  as  the  tenant  for  life  has  exceeded  his 
power,  the  lease  cannot  bind  the  reversion,  and  is  there- 
fore  void. 

If  a  proper  covenant  be  omitted,  the  lease  cannot  be 
supported,  because  the  lessee  has,  of  his  own  accoid, 
done  that  which  he  ought  to  have  covenanted  to  do ; 
guod  initio  non  valet,  tractu  ten^mis  non  cofwakscet ; 
therefore,  if  a  covenant  to  build  be  wrongfully  omitted, 
it  is  no  argument  in  favour  of  the  lease,  that  the  lessee 
has  actually  covered  the  estate  with  buildings  (r). 
.  Where  usual  covenants  are  required  they  must  be 
expressly  inserted :  a  lease,  with  a  clause  in  the  very 
words  of  the  deed,  would  not  be  good,  nor  could  it  be 
aided,  by  any  special  verdict,  finding  what  the  usual 
covenants  are  (s). 

It  remains  only  to  observe,  that  the  covenants  entered 

into 

(r)  Joneg  r.  Verney,  Willes,         (*)  See  3  Cha.  Rep.  76. 
169 ;  and  see  Cooper  u.  Denne, 
4  Bro.  C.  C.  8q. 
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into  by  the  lessee  with  the  donee  of  the  power,  his  heirs 
and  assigns,  will,  under  the  statute  of  Henry  the  8th, 
enure  to  the  remainder-man,  who  may  maintain  an 
action  on  them  (0« 

(0  bherwood  v.OIdknow,  3  MaiL  ft  Sel#.  382.  S.  C.  MS. 
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No.  1. 

Case  in  the  Reign  q/*  Henry  Vllth  (a). 

JL  HIS  case  first  came  on  ia  the  14th  Henry  VH,  and  is  the 
last  case  reported  in  that  year.  In  the  King's-bench  the  case 
was  such :  A  man  had  certain  feoffees  in  his  land  to  his  use, 
and  made  his  will,  and  wills  that  his  lands  shall  be  sold  after 
the  death  of  one  A.y  whom  he  willed  to  haye  the  profit  daring 
his  life ;  which  feoffees  have  enfeoffed  others  to  the  use  to 
perform  the  will  of  the  testator;  and  if  the  second  feoffees 
shall  sell  the  land  or  not,  that  was  the  matter.  Kings,  semble, 
that  the  second  feoffees  may  well  sell  the  land. 

This  case  came  on  again  in  Trinity  term,  in  the  15th  of 
Henry  VII.,  and  is  in  the  year-book,  fo.  11b.  A  man  en- 
feoff j1.  and  JB.  upon  trust,  and  afterwards  he  makes  his  will, 
and  recites  that  A.  and  B.  were  seised  to  his  use,  and  that 
his  will  is,  that  the  said  A.  and  B.  should  make  an  estate  to 
his  wife  for  the  term  of  her  life,  and  the  remainder  to  bis  son 
and  heir,  and  to  the  heirs  of  his  body  begotten.  And  if  the 
son  should  die  without  heirs  of  his  body,  then  his  will  was, 
that  the  aforesaid  feoffees  should  alien  the  said  land,  and 
that  the  money  arising  thereby  should  be  distributed  for  his 
soul.  Then  the  feoffor  died,  and  the  feoffees  make  a  feoffment 
^ver  to  the  same  use,  and  declare  their  will  that  the  second 

feoffees 
(a)  Videtupra,  p.  49.  167. 173. 


638  APPENDIX. 

feoffees  shall  act  according  to  the  first  will,  Sue.    And  the  wife 
dies^  and  the  son  of  the  first  feoffor  dies  without  heir,  and  the 
second  feoffees  alien  the  land  to  a  stranger  in  fee,  and  if  this 
alienation  was  good  or  not,  that  is  the  matter.    Per  Reditu 
Justice.   It  seems  to  me  that  the  second  feoffees  cannot  make 
an  alienation  according  to  the  will  of  the  first  feoffor ;  for 
the  will  of  the  man  ought  to  be  taken  according  to  the  intent 
of  him  who  made  the  will,  and  according  to  the  law  of  the 
land ;  for  if  a  man  makes  his  will,  that  the  land  of  which  he 
was  seised  shall  be  sold  and  aliened  to  J.  S.  after  his  death, 
&c.  and  then  dies  seised,  there  his  will  shall  not  be  performed, 
because  his  will  is  contrary  to  the  law  of  the  land,  to  make 
a  will  of  land  of  which  he  was  seised,  and  died  seised :  quod 
fuit  concessum  per  Tremaile.    And  so  if  a  man  has  feoffees 
«pon  confid^oe  in  his  land,  and  makes  his  will,  &at  one  J.  S. 
Aall  alieft  his  famd,  and  ihere  is  no  sieh  person  in  nnm 
natura,  there  bis  will  is  void,  becanse  no  other  man  can  sell 
that ;  and,  for  that  reason,  the  feoffees  shall  be  seised  10  the 
ttse  of  the  heir,  tic.  because  it  appears  by  the  will  that  sq 
other  man  shall  interfere  with  the  alienation.    And  so  also 
if  a  man  has  feoffees  in  bis  land,  and  makes  his  will  that 
J.  N.  shall  afien  the  land ;  ihere,  if  /.  N.  dies  withoni  heiri 
his  executors  shall  not  alien,  because  that  is  not  wanBttlei 
by  the  will ;  but  the  feoffees  shall  remain  seised  to  the  use 
of  the  heir  of  the  first  feoffor.    And  so  it  is  where  he  oamei 
die  feoffees  from  die  first  in  the  wiU,  and  then  he  si^s,  ibe 
aforesaid,  &c»  feoffees  shall  alien  ihe  land  for  his  soul :  die 
nnthofity  is  sdlely  giten  to  them,  and  dieifr  exeentotB  cannot 
alien  tbb.    Bnt  if  these  feofees  make  a  feoffment  oyer  to 
ibe  samense,  yet  ^€rBt  feoffees  maynfien  the  knd  oBomi- 
ing  to  the  will  of  the  first  feoflbr:  fuod  Jkdi  toneemmn  per 
Fimewf  H  Trwrnk.    And  also  die  second  feoffees  may  ifien 
the  land  by  the  eommandment  of  the  first  feoffees,  nnd  Asft 
is  good,  ft^  it  is  die  sale,  and  die  aliacwdon  of  die  fint 
feoflees  in  hw.    And  no   one  vfSH  deny  that  the  aecond 
feoffees  cannot  alien  the  land  during  the  life  of  the  first 
feoffees,  if  it  be  not  by  their  commsndnient ;  so  that  it  be,  in 

feet, 
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fact,-  their  alienation ;  and  by  consequence  no  more  can  they 
sell  after  the  decease  of  the  first  feoffees.  Tretnaile  to  the 
same  purpose.  And  there  is  a  diversity  where  the  will  is, 
that  the  alienation  shall  he  made  to  a  person  certain ;  and 
where  it  is  that  the  alienation  shall  he  made  generally ;  for  if 
the  will  was,  that  the  aforesaid  feoffees  alien  to  one  /•  S., 
there,  if  they  make  a  feoffment  over  to  the  same  ns^  yet  the 
second  feoffees  shall  make  this  alienation,  for  there  is  in  a 
manner  an  use  to  I.  S.  quod  fuit  coneemtm,  per  Rede  et 
Fineux*  But  when  the  will  is,  that  the  aforesaid  feoffees 
shall  alien,  there  the  authority  is  solely  given  to  them :  for 
if  his  will  was  that  his  executors  shall  alien  his  lands, although 
they  refuse  to  alien,  yet  the  feoffees  cannot  alien.  So  if  his 
will  was,  that  the  feoffees  shall  alien,  and  they  will  not,  hot 
die,  yet  the  executors  cannot  alien. ,  And  so  it  is  here. 
Fineux,  chief  Justice,  to  the  same  purpose.  And  so  if  a  mam 
makes  not  a  will,  the  common  law  makes  a  will  for  every 
man,  as  to  his  lands  and  his  goods,  and  that  is,  so  that  the 
heir  shall  have  the  land,  and  the  ordinary  the  goods.  But  if  a 
man  is  desiiy)us  that  his  land  shall  be  aliened  in  another 
manner  to  that  which  the  common  law  ordains,  then  the 
common  law  suffers  him  to  make  his  wall  of  them.  And 
every  will  which  a  man  makes  ought  to  be  <^ottstnied  and 
taken  according  to  the  purport  of  the  words ;  or  as  it  may 
be  implied  and  understood  by  the  words  what  his  intent  was. 
Therefore  here,  when  he  recites  the  names  of  the  feoffees, 
and  then  says  that  the  aforesaid  feoffees  diall  alien,  &c.,  there 
it  is  as  much  as  to  sky  in  effect  thait  no  other  shall  alien 
except  them.  And  if  the  will  was,  that  the  aiSoresaid  feoffees 
dbould  alien  within  the  two  years  next  ensuing,  if  they4o 
not  do  so  they  canno4;  do  it  ftfterwards,  but  the  heir  of  this 
feoffor  shall  have  the  land  for  ever*  And  if  a  man  mdces  his 
will  that  I.  S.  shall  have  his  land  m  pefpehum  for  his  life, 
there  by  that  he  shall  only  have  it  during  his  life ;  for  these 
words  '*  during  his  Ufc,'*  abridge  the  interest  given  before. 
And  so  here,  when  he  says  the  aforesaid  feoffees  shall  alien, 
there  no  otlier  can  have  that  power  but  only  diem.    And 

there 
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there  is  a  divenity  where  the  power  given  to  the  feoflfees  is 
annexed  to  the  land,  and  where  not ;  for  if  the  will  be,  that 
the  aforesaid  feoffees  shall  make  an  estate  over  to  a  certain 
person  for  certain  years,  there,  if  they  make  feoffment  oYer 
to  the  same  use,  the  first  feoffors  cannot  do  that,  for  that 
power  is  a  thing  annexed  to  the  land,  which  no  one  can  do 
but  he  who  has  the  land.  But  here  the  will  was,  that  the 
aforesaid  feoffees  shall  alien  the  land,  &€.  and  that  may  well 
be  don6  after  the  feoffment  made  by  themselves  to  the  use; 
and  therefore  their  power  is  not  determined  by  their  feoff- 
ment. And'  if  a  man  has  feoffees  upon  confidence  in  bis 
land,  and  makes  his  will  that  his  feoffees  shall  alien  his  land, 
to  pay  his  debts,  there  the  creditors  shall  compel  the  feoffees 
to  alien,  &c.  quod  fait  concessum  per  Rede  et  Tremaile*  And 
.80  if  the  will  was,  that  a  stranger  shall  alien  this  land  to  one 
J.  S.J  there  /.  S.  shall  compel,  this  stranger  by  suhpana  to  alien 
this  land  to  him  ;  and  the  feoffees  cannot  alien.  But  if  the 
will  was,  that  the  feoffees  shall  alien  his  lands  for  monqr  ^o 
distribute.  Sic.  (tit  piu$  tistis),  there  no  man  can  compel  them 
to  make  an  alienation,  8lc.  ;  for  no  one  is  damaged,  althpo'gh 
the  land  be  not  aliened,  &c.  and  so  there  is  a  diversity,  quod 
fuit  amcessum.  And  if  a  man  has  feoffees  upon  confidence, 
and  makes  a  will  that  his  executors  shall  alien  his  lands,  there 
if  the  executors  renounce  administration  of  the  goods,  yet 
they  may  alien  the  land,  for  the  will  of  land  is  not  a  testa- 
mentary matter,  nor  have  the  executors  to  interfere  in  this 
will,  except  so  far  as  a  special  power  is  given  to  them.  And 
if  a  man  has  feoffees  in  his  land,  and  makes  his  will  that  bis 
executors  shall  sell  his  land,  and  then  he  does  not  make 
.  executors,  there  the  ordinary  shall  not  meddle  with  the  land 
nor  the  administrator  neither,  for  the  ordinary  has  only  to 
meddle  with  testamentary  matters,  as  of  goods ;  and  conse- 
quently no  more  can  the  administrator,  who  is  but  his  deputy. 
And,  therefore,  it  was  lately  adjudged  in*  the  Excheqntf 
chamber  by  all  the  Judges  of  England,  that  if  a  man  maka 
a  will  of  his  lands,  that  his  executors  shall  sell  the  land,  and 
alien,  8ic.  if  the  executors  renounce  administration  and  to  be 
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executors,  there  neither  the  admuiistrators  nor  the  ordinary 
can  sell  or  alien,  &c.;  quodnota.  Quod  fuit  concessum  per 
Rede  et  Tremaiie^  for  good  law.  And  if  a  man  makes  his  will 
that  his  executors  shall  alien  his  land,  without  namilQg  their 
proper  names,  if  they  refuse  the  administration,  and  to  be 
executors^  yet.  they  may  alien  the  land:  quod  fuit  conce$mm 
per  Fineux  et  Tremaile  for  dear  law ;  Rede  non  dedixit.  And 
if  a  man  makes  bis  will,  that  his  land  which  his  feoffees  have, 
shall  be  sold  and  aliened,  and  does  not  say  by  whom,  there 
his  executors  shall  alien  that,  and  not  the  feoffees,  per  Rede, 
Tremaikf  et  Fromik*  Fineux  said  nothing  to  this  this  day ; 
but  the  day  before,  he  in  a  manner  affirmed  this.  Conisby 
said  that,  the  feoffees  shall. alien  this,  for  they  have  the  confi- 
dence placed  in  them,  &c.  But  this  was  denied^  for  execu- 
tors have  much  greater  confidence  placed  in  them  than  the 
feoffees  hftve,  for  the  money  to  arise  by  the  sale  of  the  exe- 
cutors shall  be  assets  in  their,  hands,  and  therefore  they 
shall  sell.  Fineux,  Rede,  et  Tremaile  said,  that  if  a  man 
makes  his  wiU  that  his  feoffees  shall  alien  his  land,  before 
the  alienation  the  heir  may  take  the  profits,  and  they  are 
seised  to  his  use;  and  if  an  alienation  be  not  made  by  them, 
the  heir  shall  have  the  land  for  ever. 

No.  a. 

Roper  V.  Hattifax  ijb). 

THIS  was  an  action  oiauump^it,  brought  by  the  plaintiff 
against  the  defendant,  for  not  performing  the  contract  for  the 
purchase  of  an  estate  in  the  county  of  Suffolk.  The  cause 
was  tried  at  the  Westminster  sittings,  in  Easter  term  1816, 
before  the  Honourable  ^r.  Justice  Dallas,  when  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
of  Common  Pleas  on  the  following  case : 

7/A  and  %th  March  1788.— BY  INDENTURES  of  Lease 

and 
(6)  Vide  supra,  p.  55,  268. 
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and  Release,  bearing  date  respectively  the  7th  and  8tli  March 
1 788,  being  articles  executed  previoasly  to  the  marriage  of 
Miss  Katherine  Castle  with  Edward  Boaverie,  Esq.  then  a 
minor,  It  was,  (amongst  other  things,)  agreed,  that  certain 
manors  and  freehold  estates  at  Rongham  and  WidEenball, 
and  elsewhere,  in  the  county  of  Soffolk,  of  which  Miss  Castle 
was  seised  in  fee-simple,  shoald  be  conveyed  by  her  to  John 
Thomas  Batt  and  Everard  Fawkener,  Esqrs.  their  heirs  and 
assigns,  to  the  uses  following:  To  the  intent  that  Miss 
Castle,  during  the  joint  lives  of  herself  and  Mrs.  Bouveiie, 
might  receive  ah  annuity  of  300/.  by  way  of  pin«meoey; 
remainder  to  the  use  of  Frederick  Robinson  and  John  Crewe, 
(or  ninety-nine  years,  for  securing  it ;  remainder  to  the  use  of 
Edward  Bouverie,  for  life ;  remainder  to  the  use  of  John 
Thomas  Batt  and  Everard  Fawkener,  and  their  heirs,  during 
his  life,  in  trust  to  preserve  contingent  lemainders ;  remainder 
to  the  use  of  the  said  Katherine  Castle,  for  life ;  remainder 
to  the  use  of  the  same  trustees,  their  heirs  and  assigns, 
during  the  life  of  Miss  Castle,  in  trust  to  preserve,  9lc.  ;  re- 
mainder to  the  use  of  Edward  Vincent  and  John  Blake,  for 
500  years,  for  securing  portions  for  the  younger  children 
of  the  marriage ;  remainder  to  the  use  of  the  first  and  other 
sons  of  the  intended  marriage  severally,  according  to  senio- 
rity, in  tail-'male ;  remainder  to  the  use  of  Edward  Vincent 
and  John  Blake,  their  executors,  8cc.  for  600  years,  for 
raising  additional  portions  for  daughters,  in  case  of  failure 
of  issue  male ;  remainder  to  such  uses  as  Katherine  Castle 
should  appoint ;  remainder  to  the  use  of  Katherine  Castle,  in 
fee.  *^  And  it  was  and  is  further  agreed,  that  in  the  said 
intended  settlement  there  shall  be  contained  a  power  for  the 
said  John  Thomas  Batt  and  Everard  Fawkener,  or  the  survivor 
of  them,  or  the  heirs  or  assigns  of  such  survivor,  with  the 
consent  and  approbation  of  the  said  Edward  Bouverie  the 
son,  and  Katherine  Castle  his  intended  wife,  or  of  the  survivor 
of  them,  to  be  testified  in  manner  last  hereinbefore  directed;** 
[viz.  by  any  deed  or  deeds,  writing  or  writings,  under  their 
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bands  and  seals^  or  his  or  her  hand  and  seal,  to  be  execated 
in  the  presence  of,  and  to  be  attested  in  the  presence  of,  two 
or  more  credible  witnesses]  **  from  time  to  time  to  sell  o^ 
exchange  all  or  any  part  of  the  manors,  hereditaments,  and 
premises,  in  the  said  county  of  Soffolk,  so  agreed  to  be 
settled  and  limited  as  aforesaid,  and  all  or  any  part  of  the 
hereditaments  and  premises  so  to  be  purchased  by  and  with 
the  capital  of  the  said  trust  funds  and  securities,  so  as  that 
the  money  to  arise  from  the  sale  thereof  be  laid  out  and 
invested  in  the  purchase  of,  and  that  the  exchange  be  made 
for,  manors,  freehold  messuages,  lands^  and  hereditaments, 
and  copyhold  or  leasehold  messuages,  lands,  or  hereditaments, 
which  may  lie  near  to  or  be  intermixed  with,  or  be  proper 
and  conTenient  to  be  held  and  enjoyed  with  the  freehold 
hereditaments  and  premises  so  to  be  purchased  or  taken  in 
exchange,  but  so  as  that  the  copyhold  and  leasehold  here- 
ditaments and  premises,  to  be  so  purchased  or  taken  in  ex- 
change as  aforesaid  do  not  exceed  one  fifth  part  of  the  value 
of  the  entire  hereditaments  or  premises  to  be  so  purchased  or 
taken  in  exdiange,  and  so  as  all  the  hereditaments  and  pre-' 
mises  so  to  be  purchased  and  taken  in  exchange  be  imme- 
diately thereupon  conveyed,  settled,  limited,  and  assured  to 
the  same  uses,  upon  the  same  trusts,  and  for  the  same  intentt 
and  purposes,  as  the  hereditaments  and  premises  which  shall 
be  so  respectively  sold  or  exchanged  as  aforesaid  are  by  the 
said  intended  settlement  to  be  limited  and  settled  as  afore- 
said :  And  that  there  should  be  inserted  in  the  said  intended 
settlement  such  or  the  like  clauses  or  provisos  for  the  indem- 
nity of  the  pnrehaser  or  purchasers.  And  for  empowering 
the  said  trustees,  with  such  consent  as  aforesaid,  to  lay  out 
and  invest  the  monies  to  arise  by  such  sale  or  sales  of  all  or 
any  of  the  said  hereditaments  and  premises  in  or  upon  some 
of  die  public  stocks  or  funds,  or  government  or  real  securities, 
aad  for  applying  the  interest  or  dividends  to  arise  thereBrom, 
from  time  to  time,  as  were  thereinbefore  agreed  to  be  inserted 
in  the  said  intended  settlement,  concerning  the  monies  to 
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arise  from  the  sale  of   Mr.  Bouverie's  Northamptooabire 
estatesi  which  clauses  are  in  the  words  foIiowiDg :  "  And 
that  it  shall  by  the  said  intended  setileinent  be  likewise  pro- 
vided and  declared,  that  the  receipts  or  receipt  of  the  trustees 
or  trustee  for  the  time  being,  who  shall  be  so  empowered  to 
make  such  sale  or  exchange  as  aforesaid,  for  the  monies  for 
which  the  same  shall  be  so  sold,  shall  be  a  good  and  sufficient 
discharge  or  discharges  to  the  purchaser  or  purchasers  of  the 
hereditaments  and  premises  to  be  so  sold  as  aforesaid;  and 
that  such  purchaser  or  purchasers,  or  his,  her,  or  their  beirs, 
executors,  administrators^  or  assigns,  shall  not  afterwards  be 
answerable  or  accountable  for  any  sum  or  sums  of  money 
•which  in  such  receipt  or  receipts  shall  be  expressed  to  be 
received,  nor  for  any  loss,  misapplication,  or  non-application 
of  the  same,  or  any  part  thereof;  and  that  the  said  trustees, 
so  making  such  sale  under  or  by  virtue  of  the  said  power, 
shall  by  and  with  the  privity  and  consent  of  the  said  Edward 
Bouverie  the  father,  and  Edward  Bouverie  die  son,  or  of  tbe 
survivor  of  them,  testified  by  any  writing  or  writings  under 
their  hands,  or  under  his  hand,  in  the  mean  time,  and  until  a 
proper  purchase  or  proper  purchases  can  be  found  wherein 
to  invest  the  same^  lay  out  and  invest  the  monies  to  arise 
from  such,  sale  or  sales  in  the  public  stocks  ox  funds,  or  in  or 
wpoa  government  or  real  securities,,  and  shall  from  time  to 
time  pay  the  interest  or  dividends  thereof  to  the  person  or 
persons  who  for  the  time  being  would  be  entitled  to  the  rents 
and  profits  of  the  lands  and  hereditaments  so  to  be  purchased 
as  aforesaid,  in  case  such  purchases  were  then  actually  made." 
AND  IT  IS  WITNESSED,  that  the  said  Katherine  Castle 
did  grant  and  release  the  said  manors  and  hereditaments  to 
the  said  John  Thomas  Batt  and  Everard  Fawkener,  to  the 
nse  of  herself  until  the  marriage,  and  then  to  the  use  of  said 
Batt  and  Fawkener,  their  heirs  and  assigns,  upon  trust,  that 
when  said  Edward  Bouverie  (who  was  then  a  minor)  should 
make  the  settlement  of  his  estates  therein  agreed  upon,  to 
Qonvey  and  settle  said  hereditaments  to  the  uses,  &c.  before 
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Stated.  And  ia  the  said  Indenture  of  Release  is  contained 
the  usual  power  of  appointing  new  trustees,  to  be  exercised 
by  Mr.  and  Mrs.  Bouverie,  by  any  writing  under  tliair  bands 
and  seals,  attested  by  two  witnesses. 

2i8i  and  22d  November  1788.— BY  INDENTURES  of 
Lease  and  Release,  bearing  date  respectively  the  3 1st  and 
22d  November  1788  (being  the  settlement  executed  in  pur- 
suance of  the  articles,  and  after  the  marriage,  between  Mr. 
Bouverie  and  Katherine  then  bis  wife),  Mr.  Bouverie  duly^ 
conveyed  bis  estates  to  such  uses  as  were  agreed  upon  by  ^he 
articles;  And  in  consideration  thereof  Batt  and  Fawkener, 
the  trustees  of  Mrs.  Bouverie,  with  the  consent  of  Mr.  and^ 
Mrs.  Bouverie,  conveyed  her  said  estates  at  Rougham  and 
TVickenhaH,  and  elsewjiere  in  Snflblk,  -to  Elboro  Woodcock, 
and  his  heirs,  to  such  uses  as  were  agveed  'Upon  by  the  arti- 
cles, and  as  are  hereinbefore  set  forth.  And  in  the  said 
Indenture  of  Release  of  the  2  2d  of  November  1788,  are 
contained  the  following  powers  of  sale  and  exchange,  to  be 
exercised  over  Mrs.  Bouverie's  property,  viz.  **  Provided 
also,  and  it  is  hereby  agreed  and  dedared  by  and  between 
the  parties  to  these  presents,  that  it  shall  and  may  be  lawful 
to  and  for  the  said  John  Thomas  Batt  and  Everard  Fawkener, 
or  the  survivor  of  them,  or  the  heirs  or  assigns  of  such  sar«% 
vivor,  with  the  consent  and  approbation  of  the  said  Edward 
Bouverie  the  son,  and  Katherine  his  wife,  or  of  the  survivor 
of  them,  to  be  testified  in  manner  last  hereinbefore  dlreeted;": 
[viz.  by  any  deed  or  deeds,  writing  or  writings,,  under  tfaeic 
hands  and  seals,  or  his  or  her  hand  and  seal,  to  be  executed 
in  the  presence  of,  and  to  be  attested  by,  two  or  more  ere-, 
dible  witnesses],  ''  from  time  to  time,  to  sell  or  exchange  all 
or  any  part  of  the  manors,  hereditaments,  and  premises,  in 
the  said  county  of  Suffolk,  in  and  by  these  presents  settled 
and  limited  as  aforesaid,  and  all  or  any  part  of-  the  heredita-. 
ments  and  premises  so  to  be  purchased  by  and  with  the 
capital  of  the  said  trust-funds  and  securities,  so  .as  that  the 
money  to  arise  from  the  sale  thereof  be  laid  out  and  invested 
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in  the  purchase  of,  and  that  the  exchange  be  made  for, 
manors,  freehold  messuagesi  lands  and  hereditaments,  and 
copyhold  or  leasehold  messuages,  lands,  or  hereditameDts, 
which  may  be  near  to  or  be  intermixed  wilh,  or  be  proper 
and  convenient  to  be  held  and  enjoyed  with,  the  freehold 
hereditaments  and  premises  so  to  be  purchased  or  taken 
in  exchange ;  but  so  as  that  the  copyhold  or  leasdiold  here- 
ditaments and  premises  so  to   be  purchased  or  taken  in 
exchange  as  aforesaid,  do  not  exceed  one  fifth  part  of  the 
Yalne  of  the  entire  hereditaments  or  premises  to  be  so  pur- 
chased or  taken  in  exchange,  so  as  all  the  hereditaments  and 
premises  so  to  be  purchased  and  taken  in  exchange  be  imme- 
diately thereupon  convej'ed,  settled,  limited,  and  aasured  to 
the  same  uses,  upon  the  same  trusts,  and  for  the  same  intents 
and  purposes,  as  the  hereditaments  and  premises  which  shall 
be  so  respectively  sold  or  exehanged  as  afbresaid  are  in  and 
by  these  presents  limited  and  settled  as  aforesaid.    And  it  is 
hereby  declared  and  agreed,  that  when  and  as  the  before- 
mentioned  hereditaments  and  premises,  or  any  part  thereof, 
shall  be  sold  for  a  valuable  consideration  in  nu>Dey,  the 
receipt  or  receipts  of  the  said  John  Thomas  Batt  and  £verard 
Fawkener,  or  of  the  survivor  of  them,  or  of  the  execators, 
administrators,  or  assigns  of  such  survivor,  or  of  the  trustee 
or  trustees  to  be  by  virtue  of  these  presents  substituted  b 
tfadr  or  any  of  their  place  or  stead,  for  all  or  any  part  of  the 
monies  to  arise  from  such  sale  or  sales,  shall  be  a  good  and 
effectual  discharge  or  discharges  to  the  purchaser  or  pur- 
ehaseri,  and  his,  her  or  their  heirs,  executors,  administrators 
and  assigns,  for  such  sum  or  sums  of  money  as  in  such  receipt 
or  receipts  shall  be  expressed  to  be  received,  and  he,  she  or 
they  shall  not  afterwards  be  obliged  to  see  to  the  application 
thereof,  or  be  answerable  or  accountable  for  any  loss,  mis^ 
^plication,  or  non-application  of  the  same,  or  any  part 
thereof.    Provided  also,  that  it  shall  and  may  be  lawful 
to  and  for  the  said  trustees  and  trustee  for  the  time  being, 
from  time  to  time,  by  and  with  such  consent  as  aforesaid,  and 

to 


to  be  tettified  ia  manner  aforesaidi  to  lay  out  and  invest  the 
monies  to  arise  by  such  sale  or  sales  of  all  or  any  of  the  said 
hereditaments  and  premises^  in  or  upon  some  of  the  public 
stocks  or  funds,  or  upon  government  or  real  securities ;  and 
it  is  hereby  agreed  and  declared^  that  the  interest  or  dividends 
to  arise  tbeiefromt  from  time  to  time,  shall  be  paid  to  the 
person  or  persons  for  the  time  being  who  would  be  entitled 
to  the  rents  and  profits  of  the  lands  and  hereditaments  so 
directed  to  be  purchased  as  aforesaid,  in  case  the  same  were 
theii  actually  purchased."  And  ia  the  said  Indenture  of 
Release  is  contained  a  power  of  appointing  new  trustees,  as 
prescribed  by  the  artides. 

ut  and  and  March  1804. — By  deeds  of  the  1st  and  2nd 
March  1804,  Mr.  and  Mrs.  Bouverie,  in  pursuance  of  their 
power,  duly  appointed  Robert  Blake,  Esq.,  to  be  a  trustee  in 
the  room  of  Mr.  Fawkener,  who  was  then  dead. 

S/i  and  4th  March  i8o4tf-*And  by  the  same  Indentures,  and 
by  Indentures  of  Lease  and  Release  of  the  third  and  4th  March 
1804,  all  the  tmst-estates  were  duly  conveyed  to  Mr.  Batt  and 
Mr.  Blake,  and  their  heirs,  to  the  uses,  upon  the  trusts,  &c* 
of  the  settlement  of  November  1788. 

a&A  and  2gih  June  181 1. — By  Indentures  of  Lease  and 
Release,  bearing  date  respectively  the  28th  and  29th  June 
181 1,  the  Release  made  between  the  said  Edward  Bonverie,  ot 
the  first  part,  Everard  William  Bouverie^  his  eldest  son^  by 
Katherine  hia  wife,  of  the  second  part,  William  Ainge,  of  the 
third  part^  and  Richard  White,  of  the  fourth  part  After 
reciting  (inter  aha),  tliat  Mr.  Bouverie  and  his  son  were 
desirous  of  destroying  the  estates-tail  created  by  the  settler 
oient  of  1788,  and  all  remainders  and  reversions  expectant 
or  depending  on  tlie  said  estates-tail,  and  of  settling  the 
estates  therein  comprised,  subject  to  the  estates  then  existbg 
therein,  previous  to  the  estate- tail  of  the  said  Everard  WilUam 
Bouverie,  to  the  uses  after  mentioned,  IT  IS  WITNESSED^ 
that  for  barring  the  estate-tail,  &c.  the  said  Edward  Bonverie 
did  grant,,  release,  and  confirm  to  the  said  William  Ainge,  and 
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his  htm,  daring  the  joint  lives  of  the  said  Edward  Bouverie 
and  William  Ainge,  (amongst  many  others,)  the  said  estates  at 
Rougham  and  Wickenhall,  and  elsewhere^  in  the  county  of 
Suffolk,  To  hold  to  said  William  Ainge  and  his  heirs,  daring 
such  joint  lives ;  to  the  intent  that  the  said  William  Ainge 
might  hecome  tenant  to  the  pracipe  in  two  recoveries,  in 
which  said  Richard  White  was  to  be  demandant,  and  the 
said  Everard  William  Bouverie,  vouchee.  AN  D  it  was  thereby 
agreed,  that  the  recoveries,  when   suflfered,  should  enure 
**  To  the  several  uses  which  under  and  by  virtue  of  the 
said  Indentures  of  Leaseand  Release  of  the  twenty-fint  and 
twenty-second  days  of  November  1788  were,  immediittely 
previously  to  the  sealing  and  delivery  of  the  Indenture  now 
in  recital,  or  the  Ijease  for  a  year,  on  which  the  s^me  is 
grounded,  subsisting,  or  capable  of  talcing  effect  in  the  said 
hereditaments,  antecedent  to  the  uses  by  the  aforesaid  In- 
denture of  the  twenty^-second  day  of  November  1788  limited 
to  the  first  and  other  sons  of  the  said  Edward  Bouverie,  by 
the    said    Katherine   his   wife,  severally  and   successively, 
according  to  their  respective  seniorities,  in  tail  male :  AND 
to  the  further  use,  that  all  and  singular  the  trusts,  power^ 
exemptions  and  privileges,  upon  or  to  the  several  uses  charged, 
annexed,  relating,  collateral  or  limited,  to  any  persoa  or 
persons  seised  of  or  entitled  to  the  same,  might  still  accom- 
pany the  said  several  'uses,  and  be  vested  in,  and  belong  to, 
and  be  exercised  by,  the  persons  seised  of  or  entitled  to  the 
same  uses,  or  in  whom  the  same  powers  were  vested.  To  and 
for  the  end,  intent,  and  purpose,  and  so  that  the  said  several 
uses,  trusts,  powers,  exemptions,  and  privileges,  might,  by 
the  Indenture  now   in    recital,  and  the  recoveries  to  be 
suffered  in   pursuance   thereof,  be,  to  all  intents,  effi»:t8, 
constructions,  and  purposes,  established  or  continued,  and 
corroborated  or  confirmed.    And  after  the  expiration,  or 
sooner  determination  of  the  said  several  uses,  and  in  the 
mean  time  subject  thereto,  and  subject  to  tlie  several  powers^ 
and  to  the  uses  or  estates  to  be  created  thereby.   To  such 
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Bses,  upon  such  trusts,  8cc.'  as  the  said  Edward  Bouverie  and 
Everard  William  Bouverie  should^  by  any  deed  or  writing,: 
to  be  sealed  and  delivered  in  the  presence  of  and  attested  by 
two  witnesses,  appoint,  and  in  default  of  such  appointment, 
to  the  use.  of  the  said  Everard  William  Bouverie  in  tail 
male,  remainder  to  the  use  of  the  said  Edward  Bouverie  in 
Ice/' 

Triniiy  Term  51st  Geo.  J//.— In  Trinity  Term  the  fifty- 
first  of  George  the  Third,  recoveries  were  duly  suflered,  in 
pursuance  of  the  last-mentioned  Indentures  of  Lease  and 
Release,  in  which  the  said  Everard  William  Bouverie  was 
vouched  and  vouched  over. 

2oih  and  2 lit  December  i8t  1. — ^By  Indentures  of  Lease  and 
Release,  bearing  date  respectively  the  20th  and  2 1  st  of  Decem- 
ber 181 1,  the  release  being  between  the  said  Edward  Bouverie 
of  the  first  part,  the  said  Everard  William  Bouverie,  of  the  se-^ 
eond  part,  the  said  John  Thomas  Batt  and  Robert  Blake  of  the 
third  part,  the  Reverend  John  Bouverie  of  the  fourth  part, 
Henry  Bouverie,  esquire,  and  the  said  William  Ainge,  of  the 
fiftiipari,  the  Honourable  Phillip  Pleydell  Bouverie,  and  John 
Dorrien,  esquire,  (trustees  duly  appointed  in. the  room  of 
Edward  Vincent  and  John  Blake,  both  deceased,  formerly 
trustees  acting  under  the  said  Indenture  of  Settlement  of  the 
22d  November  1788)  of  tlie  sixth  part,  and  the  Right 
Honourable  John,  then  Lord  Crewe  (at  the  date  of  the  same 
settlement  called  John  Crewe,  esquire,  and  which  said  John, 
then  Lord  Crewe,  had  survived  the  said  Frederick  Robinson, 
his  co-trustee,  named  in  same  settlement,)  of  the  seventh  part ; 
Reciting  (titter  alia)  said  Indentures  of  Lease  and  Release  of 
the  21st  and  22nd  of  November  1788,  and  28th  and  29tbL  of 
June  181 1 :  And  also  reciting,  that  the  said  Edward  Bouverie 
and  Everaid  William  Bouverie  were  severally  desirous  of 
limiting  and  settling  the  said  several  manors  and  other  here? 
ditainents  comprised,  in  and  conveyed  by  the  said  Indenture 
of  Adeate  of  the  29th  of  June  then  last,  and  siaid  recovery 
suffered  iq  pursuance  thereof,  to  the  uses  after  declared 
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conceroiog  tame :  IT  IS  WITNESSED,  That,  pnmuuil  to 
and  in  ezecntion  of  the  power  and  aotbority  to  the  said 
Edwaid  Bouverie  and  Everafd  William  BoHterie,  for  that 
purpose  given  by  the  said  Indenture  of  Rdease  of  the  sglh  of 
June  1811,  and  said  reooTeryt  &nd  of  every  power  or  authority, 
they,  the  said  Edward  Bouverie  and  Everard  WilKam 
Bouverie,  did,  by  the  then  present  deed  or  instrument  in 
writing  duly  executed,  direct  and  i^point,  that  die  said 
estates  at  Rougham  and  Wickenhall,  and  daewfaere  in 
Sufiblk,  together  with  divers  othar  heieditaments,  shooU, 
immediately  after  the  sealing  and  delivery  of  the  then  present 
Indenture  (but  subject  and  withoat  prejudice  to  the  uaeS| 
estates  and  powers,  in  and  by  the  same  Indentune  of  Release 
limited  and  raised,  or  established  and  confirmed  antecedently 
to  the  joint  power  of  appointment  thereby  given  and  reserved 
to  the  said  Edward  Bouverie  and  Everard  William  Bonverie), 
be  and  remain  to  the  uses  and  upon  the  trusts  thereinafter 
expressed  and  declared.  AND  it  was  Witnessed,  that,  in 
consideration  of  lot.  by  the  said  John  Bonverie  paid  to  the 
said  John  Thomas  Batl,  Robert  Blake,  Edward  Bouverie^ 
and  Everard  William  Bouverie,  they  the  said  John  Thomas 
Bati,  and  Robert  Blake  (according  to  their  several  estatei 
and  interests  in  the  hereditaments  th^einafter  mentiooed  to 
be  thereby  released,  and  so  far  as  they  respectively  could  or 
ought  to  do  at  law  and  in  equity,  and  not  further  or  other* 
wise^)  at  the  rsqaest  and  by  the  direction  of  the  said  Edwavd 
Bouverie,  and  Edward  William  Bouverie  (testified  by  their 
being  severally  parties  to  and  executing  the  now  stating 
indenture),  did  bargain,  sell  and  release,  and  the  said  Edwanl 
Bouverie  and  Everard  William  Bouverie,  did  grant,  lekaae, 
and  confirm,  unto  the  said  John  Bonverie  and  his  hrirs.  All 
and  singular  the  estates  thereby  appointed  as  aferesnid. 
To  hold  die  same  (but  subject  and  without  prejudice^  «a 
appears  by  the  then  present  Indenture),  unto  the  said  John 
Bonverie,  his  heirs  and  assigns,  to  the  uses  after  decbred : 
Deeknation,  that,  as  well  the  limitation  or  appointment,  as 

the 
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the  grant  and  release  thereinbefore  cootaioed,  shonld  severally 
cimre  to  the  uses,  8ic*  after  meotioned  (diat  is  to  say)^  as  to 
all  the  manors  and  hereditaments  thereinbefore  appointed 
and  rdeesed,  exeept  snch  part  or  parts  diereof  as  was  or  were 
formerly  the  estate  and  inheritance  of  the  said  Catherine 
Boaverie,  or  of  her  ancestors,  to  certain  uses  therein  men* 
tioned ;  and  as  to  snch  of  the  sud  manors  and  hereditaments, 
whereof  no  use  was  thereinbefore  declared  (being  the  estates 
at  Rongham  and  Wickenhall,  and  elsewhere,  in  Soflblk ;)  it 
was  thereby  declared,  that  the  said  appointment  and  release 
should  ennre  to  the  following  uses,  viz.  to  die  intent  that 
the  said  Katherine  Bonverie  might,  daring  the  joint  lives  of 
herself  and  the  said  Edward  Bonverie,  receive  thereout 
the  annvity  of  300 1,  provided  for  her  by  the  settlement  of 
1788,  and  also  might  have  and  enjoy  the  powers  and 
remedies  by  that  Indenture  provided  for  securing  the  payment 
of  same ;  to  the  intent  that  said  annuity,  and  said  powers  and 
remedies,  might  be  preserved  and  continued,  corroborated  and 
confirmed;  and  subject  thereto,  To  the  use  of  the  said  John 
Lord  Crewe  forpp  years,  to  commence  firom  the  date  of  the  said 
Indcntnce  of  the  2  2d  November  1788,  by  way  of  continuation, 
corroboration,  and  confirmation  of  the  term  of  99  years  thereby 
limited,  and  also  by  way  of  continuation^  &c.  of  the  trusts 
thereby  dedared  of  the  same  term,  remainder  to  the  use  of  the 
said  Edward  Bouvorie  and  hb  assigns,  for  life,  tans  waste, 
remainder  to  the  use  of  the  said  John  Thomas  Batt,  and 
Robert  Blake,  and  their  heiis,  dnring  his  life,  to  preserve 
contingent  remainders,  remainder  to  the  use  of  the  said 
Katherine  Bonverie,  and  her  assigns  for  her  life,  smu  waste, 
by  way  of  oorrobomtion  of  the  life^estate  limited  to  her  by^ 
the  said  settlement  of  1 788,  remainder  to  the  use  of  the  said 
John  Thomas  Batt,  and  Robert  Blake,  and  their  heirs,  dnring^ 
her  life^  to  preserve  contingent  remunders,  remainder  to  the 
Hie  of  the  said  Philip  Pleydell  Bonverie,  and  John  Dorrien, 
their  executors,  file,  lor  500  years,  from  the  decease  of  the 
survivor  of  said  Edward  Bonverie  and  Kadierine  his  wife,  by- 
way 
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way  of  continuation,  corroboration  and  confirmation  of  the 
term  of  500  years,  limited  by  the  said  settlement  of  1788^  and 
also  by  way  of  continuation,  &c.  of  the  trusts  thereby  declared 
of  the  same  term,  remainder  to  t^e  use  of  the  said  Everard 
William  Bonverie  and  his  assigns,  for  life,  Mans  waste, 
remunder  to  the  use  of  the  said  John  Thomas  Batt  and 
Robert  Blake,  and  their  heirs,  during  his  life,  to  presenre 
contingent  remainders ;  remainder  to  the  use  of  the  first  and 
other  sons  of  the  said  Everard  William  Bouverie,  successively 
in  tail  male ;  with  divers  remainders  over  in  favour  of  Mr. 
Bouveiie's  younger  sons  and  daughters,  and  their  respective 
issue,  in  strict  settlement.  And  in  the  said  Indenture  is 
contained  the  following  proviso :  "  Provided  always,  and  it 
is  hereby  agreed  and  declared,  by  and  between  the  sdd  parties 
to  these  presents,  that  it  shall  and  may  be  lawful  to  and  for 
the  said.  John  Thomas  Batt  and  Robert  Blake,  and  the 
survivor'  of  them,  and  the  executors,  administrators  and 
assigns  of  such  survivor,  at  any  time  or  times  hereafter,  at  the 
request  and  by  the  direction  in  writing  of  the  said  Edward 
Bouverie,  during  his  life,  and  after  his  decease,  then  at  the 
request  and  by  the  direction  in  writing  of  any  person,  who 
by  virtue  of  the  limitations  hereinbefore  contained  shall  be 
tenant  for  life  in  possession  of  any  of  the  manors  and  other 
hereditaments  hereby  severally  limited  in  strict  settlemoit, 
to  dispose  of  and  convey,  either  by  way  of  absolute  sale,  or 
in  exchange  for,  or  in  lieu  of,  other  manors,  lands,  or  heredi- 
taments, to  be  situate  somewhere  in  that  part  of  Great 
Britain  called  England,  or  in  the  principality  of  Wales,  all  or 
any  part  of  the  said  mainors,  hereditaments,  and  premises,  of 
which  the  siud  Edward  Bouverie,  or  such  other  person,  shall 
be  such  .tenant  for  life  as  aforesaid,  and  the  inheritance 
thereof,  in  fe&4imple,  to  any  person  or  persons  whomsoever, 
for  such  price  or.  prices  in  money,  or  for  such  equivalent  or 
recompense  -in.  manors,  lands,  and  hereditaments,  as  to  them 
die  sai(f  John  Thomas  Batt  and  Robert  Blake,  or  the  survivor 
of  them,  or  the  executors,  administrators,  or  assigns  of  such 
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survivor^  shall  seem  reasonable:  And  that  for  the  purpose  of 
effectuating  such  dispositions  or  conveyances,  (but  not  for  any 
other  purpose,)  it  shall  and  may  be  lawful  to  and  for  the  said 
John  Thomas  Batt^  and  Robert  Blake,  and  the  survivor  of 
them,  and  the  executors,  administrators,  or  assigns  of  such 
survivor,  with  such  consent  and  approbation,  and  so  testified 
as  aforesaid,  by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  sealed  and  delivered  by  them  or  him  in  the  presence 
of  and  attested  by  two  or  more  credible  witnesses^  absolutely 
to  revoke,  determine,  and  make  void  all  and  every  or  any  of 
the  uses,  trusts,  poWers  and^  provisoes  hereinbefore  limited, 
declared  and  expressed  of  or  concerning  the  said  heredita- 
ments and  premises  so  proposed  to  be  sold  or  conveyed  in 
exchange  as  aforesaid,  or  any  part  or  parts  thereof  respectively ; 
and  by  the  same  or  any  other  deed  or  deeds,  instrument  or 
Instruments  in  writing,  to  limit,  declare,  direct  or  appoint  any 
use  or  uses,  estate  or  estates,  trust  or  trusts  of  the  said 
premises,  or  any  part  or  parts  thereof,  utrhich  it  shall  be 
thought  necessary  or  expedient  to  limit,  declare,  direct  or 
appoint,  in  order  to  effectuate  such  sales,  dispositions  and 
conveyances  as  aforesaid:  And  also,  that  upon  any  such 
exchange  as  aforesaid,  it  shall  and  may  be  lawful  for  the  said 
John  Thomas  Batt  and  Robert  Blake,  and  the  survivor  of 
them,  and  the  executors,  administrators  or  assigns  of  such 
survivor,  to  give  or  receive  any  sum  or  sums  of  money,  by 
way  of  equality  of  exchange;  and  also,  that  upon  payment 
of  the  money  to  arise  by  sale  of  the  said  premises,  or  any 
part  thereof  respectively^  or  for  any  money  to  be  paid  by  way 
of  equality  of  exchange,  or  any  part  thereof,  it  shall  and  may 
be  lawful  for  the  said  John  Thomas  Batt  and  Robert  Blake, 
and  the  survivor  of  them,  and  the  executors,  administrators 
and  assigns  of  such  survivor,  to  sign  and  give  receipts  for  the 
money  for  which  the  same  shall  be  so  sold,  or  so  to  be  paid 
by  way  of  equality  of  exchange,  as  aforesaid,  and  th^t  such 
receipts  shall  be  sufficient  dischaiges  to  the  person  or  persons 
paying  the  same  respectively,  for  the  money  for  which  the 

same 
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same  shall  be  so  giveni  or  for  so  mocb  thereof  as  in  such 
receipts  shall  be  acknowledged  or  expressed  to  be  noeived, 
and  that  the  person  or  persons  paying  the  same  respectively ; 
his,  her  or  their  hdrs,  execaton,  administrators  or  assigns, 
ihali  not  afterwards  be  answerable  or  accountable  for  any 
loss,  mis*application  or  non-application  of  such  monies,  or  be 
in  any  wise  obliged  or  ooncemed  to  see  to  the  application 
thereof,  or  any  part  thereof  respectively/'  With  the  usual 
direction  to  lay  out  the  sale  monies  in  the  purchase  of  lands 
to  be  settled  to  the  uses  before  named. 

6ih  Februaty  1813^— -By  articles  of  agreement  of  this  date 
ma^  between  the  said  Edward  Bouverie  of  the  pne  part,  and 
Robert  Roper,  of  Wickenhall,  in  Suffdk,  gntleman  (the 
plaintiff),  of  the  other  part;  the  said  Edward  Boaverie 
agreed  to  sell,  and  the  said  Robert  Roper  agreed  to  purchase, 
at  the  price  of  yofiOoL,  the  manor  of  Wickenhall  in  Suffdk, 
and  the  messaage,  lands  and  hereditaments  called  Wickenhall 
Farm,  and  the  inheritance  in  fee^simple,  and  possession 
thereof,  10,000  /«,  part  of  the  purchase-money,  to  be  paid  on 
the  execution  of  the  conveyance,  and  the  residue  ¥>  be 
secured  by  mortgage  of  the  premises  till  11th  October  1815* 
And  that  said  Edward  Bouverie  should,  on  or  before  the 
11th  October  1813,  upon  receiving  said  lo^oool.  and  such 
mortgage,  execute  proper  conveyances'  of  the  said  estates 
under  a  good  title  unto  said  Robert  Roper,  hb  heiis  and 
assigns. 

iiM  October  i8i3.~^The  said  Robert  Roper  paid  the  said 
loyooo  /•  to  Mr.  Boaverie's  trustees  upon  their  veceipt,  but 
took  no  conveyance. 

17M  January  1816. — And  on  the  17th  January  1816  re- 
sold the  estate  by  auction  to  Mr.  Halilax  (the  defendant),  for 
M^ooo  /.,  (exclusive  of  timber,  wbioh  is  to  be  taken  at  a 
valuation,)  the  defendant  paid  a  deposit  to  the  auctioneer  of 
3,000  /•  Tlie  defendant  has  not  completed  his  purchase,  in 
consequence  of  objections  taken  by  his  counsel  to  the 
on  the  point  now  reserved  for  the  opinion  of  the  Court; 
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1st,  Whether  a  confeyance  to  a  purchaser,  under  the  power 
of  sale  directed  to  be  reserved  by  the  articles  of  March  1788^ 
and  the  power  actually  reserved  by  the  settlement  of  Novem- 
ber 1 788,  would  be  affected  if  the  purchase-money  should  not 
be  laid  out  and  the  lands  purchased  therewith  settled  as 
mentioned  in  the  said  articles  and  settlement  i  2nd,  Whether 
the  power  of  sale  contained  in  the  settlement  of  November 
1788,  was  destroyed  by  the  recovery  of  1811;  if  not,  3d» 
whether  the  power  was  not  released  and  at  an  end  by  the 
settlement  of  December  1811  ?  And,  if  not,  whether  a  good 
title  can  be  made  to  the  defendant  by  the  plaintiff,  and  Mr. 
and  Mrs.  Boaverie,  and  Aeir  trustees,  under  an  exercise  of 
the  power  of  sale  in  the  settlement  of  November  1 788,  and 
also  of  the  power  of  sale  contained  in  the  settlement  of 
December  1811,  or  under  one  of  those  powers  f 

If  the  Court  shall  be  of  opinion  that  a  good  title  can  be  so 
made,  then  the  verdict  is  to  be  entered  for  the  remainder  of 
the  purchase-money,  viz.  17,000/.;  if  not,  a  nonsuit  to  be 
entered. 

The  Chief  Justice  delivered  the  opinion  of  the  Court. 

In  stating  the  case  his  Lordship  said,  ^'  By  the  operation  of 
all  the  deeds,  the  estates,  powers  and  trusts  created  by  the 
original  deed  of  1788,  are  excepted  out  of  the  deed  of  1 81 1 ." 

He  then  proceeded  thus, ''  It  is  to  be  noted  that  this  is  not 
a  reference  to  the  Court,  whether  the  plaintiff  is  entitled  to 
recover  generally,  but  of  certidn  points  upon  which  it  is 
agreed  that  the  cause  is  to  depend ;  those  points  are  three  :•— 

^  On  the  first  point  we  are  of  opinion,  that  a  conveyance 
to  a  purchaser  under  the  power  would  not  be  affected  by  the 
event  mentioned  in  the  question;  because  it  is  expressly 
provided  that  the  receipt  of  the  trustees  should  be  a  discharge 
to  the  purchaser.  There  is  no  case  from  which  a  contraiy 
inference  can  be  drawn.  The  case  of  Doe  v.  Martin  is  of  a 
very  di fluent  description  firom  the  present;  there  the  money 

was 
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was  to  be  paid  into  the  hands. of  trustees ;  and  it  was  agreed 
that  the  purchasers  should  not  be  bound  to  see  to  the  appli- 
cation of  it ;  but  the  question  there  was,  whether  the  money 
was  hon&fide  paid;  there  was  an  infant-trustee,  and  they  pot 
the  money  in  his  hands.  That  case  is  wholly  unlike  the  present, 
and  cannot  govern  this.  We  are  of  opinion,  that  by  the 
express  terms  of  the  deed,  prpvided  the  transactions  be  bmA 
fidej  it  is  a  sufficient  discharge. 

*^  Secondly,  whether  the  power  of  sale,  in  the  settlement  of 
1788,  is  destroyed  by  the  recovery  of  181 1  ? 

^  To  determine  this,  we  must  consider  the  nature  of  the 
power  by  whom,  and  for  whom,  it  is  to  be  exercised — By 
trustees,  for  the  benefit  of  those  who  take  under  the  settle- 
ment, chiefly  with  the  assent  of  Mr.  and  Mrs.  B.  It  is 
antecedent  to  the  estate-tail.  The  proposition  of  the 
defendant  is,  that  the  recovery  by  Mr.  B.  and  his  s(m,  with 
the  consent  of  Mrs.  B.,  destroys  this  power,  and  deprives  her 
and  all  others  of  the  power.  This  is  contrary  to  justice, 
and  the  intent  of  the  settlors.  It  lies  on  the  defendant  to 
establish  this  on  principle  or  authority — He  does  neither. 
The  effect  of  a  recovery  is  to  destroy  all  remainders,  &c. 
expectant  on  the  estatC'tail.  This  is  a  power  which  must  act 
on  the  land  before  it  becomes  subject  to  the  estate-tail,  by 
substituting  other  land  in  its  place.  It  is  against  all  justice 
that  the  tenant  in  tail  should  destroy  the  power,  without  the 
concurrence  of  the  parties  interested.  Therefore  the  power  is 
undisturbed  by  the  recovery. 

*^  Then  it  is  said,  that  if  the  common  recovery  did  not 
destroy  it,  it  was  destroyed  by  the  deeds  of  December  x8ii, 
in  which  the  trustees  joined,  and  were  granting  parties.  We 
much  doubt  whether  a  power  of  this  sort  could  be  destrpyed 
by  tlie  trustees — ^It  is  a  naked  authority  for  the  benefit  of 
others — ^but  we  are  dear  that  it  has  not.  The  deeds  of  1811 
operate  as  an  execution  of  the  power,  and  an  appointment  by 
B.  and  his  son  under  that  power ;  by  t  by  the  terms  of  the 
deed  they  act  only  on  so  much  of  the  estate  as  attended  and 

followed 
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flowed  the  estate-tail.  By  the  terms  of  tlie  deed,  all 
previous  to  the  estate-tail  is  left  uutoached.  -  They  remaiu 
on  the  operation  of  the  deed  of  178S,  and  the  trustees  retain 
thdr  authority  under  that  deed. 

*'  Thirdly,  Whether  a  good  title  can  be  made  ? 

''  Itianot  necessary  to  say  more, on  the  power  of  1811, 
because  we  are  of  opinion,  that  under  the  deed  of  1788,  there 
remains  to  the  trustees  full  authority,  and  we  are  of  opinion 
that  a  good  title  may  be  executed  by  the  trustees.  And  if 
these  are  the  questions. upon  which  our  opinion  is  required^ 
weareofjopinibn.the  plaintiff,  is  entitled  to  recoyer.  And 
we-do  not  mean  to  intimate  that  there  are  any  other  points  in 
the  case  to  prevent  his  recovery. 

Judgment  for  the  plaintiff.    , 

Sketch  of  a»  Argument  in  favour  of  the  Destruction  of 

the  Powers. 

The  first  point  is,  that  the  powers  were  destroyed  by  the 
recovery. 

The  powers  of  sale  and  exchange  were,  with  reference  to 
the  estates  created  by  the  settlement,  shifting  uses :  Thus, 
take  the  settlement  to  be,  to  Mr.  Bouverie  for  life;  remainder 
to  trustees  and  their  heirs,  during  his  life,  to  preserve  contin- 
gent remainders ;  remainder  to  his  son  in  tail,  with  remainders 
over,  and  with  the  power  of  sale  and  exchange.  The  use  to  be 
created  by  the  power  would  be  a  shifting  use ;  for  the  estate 
created  by  the  execution  of  it,  viz.  the  fee  in  the  purchaser, 
would  take  place  in  derogation  of  the  estates  limited  by  the 
settlement ;  that  is,  they  would  cease,  and  the  use  of  the  fee- 
simple  would  shift,  and  become  vested  in  the  purchaser.  The 
power  itself  therefore  may,  with  sufficient  propriety,  be 
called  a  shifting  use. 

Now,  suppose  the  estate  to  be  limited  in  the  manner  above 
mentioned,  but,  instead  of  the  power  of  sale  and  exchange, 
a  clause  to  be  introduced,  providing,  that  upon  payment  by 

u  u  il  of 
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^  of  100/.  the  uses  shall  cease,  and  the  fee  vest  in 
this  is  strictly  a  shifting  use. 

In  the  case  last  put^  it  is  clear,  heyond  a  doubt,  that  if  a 
recovery  be  suffered  by  Mr.  Bouverie  and  his  son,  befioiie  A 
pay  the  100/.  the  shifting  use  would  be  eflRsctually  barred. 
Indeed  it  is  so  clear  that  a  recovery  will  bar  soch  shifting 
■OSes,  that  it  is  settled  that  estates  may  be  made  to  shift  at 
any  time,  however  remote,  where  there  is  a  regular  estate-tail 
limited ;  because,  as  the  tenant  in  tail  can  by^a  recoyeiy  bar 
the  estate-tail,  and  aho  the  skiftmg  me,  there  is  no  danger  of 
perpetuity.    NiehoUi  v.  Skgfield,  a  Bro.  C.  C.  215. 

The  doctrine  goes  farther.  A  recovery  by  tenant  in  tail 
<will  even  bar  a  condition  annexed  to  the  estate-taiL  A  gift 
to  A  in  tail,  determinable  upon  his  non-payment  of  ipooL, 
with  remainders  over ;  A  suffers  a  tx>mmon  recovery  before 
the  day  of  payment  of  the  1,000  L,  and  does  not  pay  Ae 
anoney,  yet,  because  he  was  tenant  in  tail  when  he  suffered 
the  recovery,  by  that  he  bars  alL  See  1  Mod.  111,  where 
this  is  laid  down  by  Lord  Hale ;  and  see  Pullen  v.  Rea^^ 
2  Alk.  587. 

If  this  be  so,  where  the  event  upon  which  the  use  is  to  shift, 
and  the  person  who  is  to  take  it,  are  marked  out  by  the 
settlement,  let  us  consider  how  the  case  stands,  where,  as 
in  the  present  case,  a  power  only  is  introduced  in  the  set- 
tlement. 

All  the  uses  are  created  out  of  the  original  seisin,  whether 
they  are  designated  by  the  deed,  or  a  power  of  designation  is 
{[iven  to  some  person  named  in  the  deed^  in  this  respfect  the 
uses  are  similar.  And  it  seems  to  be  wholly  immaterial  whe- 
"ther  the  shifting  use  is  limited  by  the  deed  creating  the 
primary  use,  or  under  a  power  in  the  deed.  Thus,  if  a  fee 
he  limited  to  A*,  with  a  proviso,  that  if  B.  die  in  his  lifetime, 
^  shall  have  the  fee;  A.  takes  a  qualified  fee,  and  without 
4iny  power  to  defeat  the  shifting  use>  which,  on  the  happening 
4>f  the  event,  will  at  once  arise  and  take  effect  by  relation  out 
of  the  original  seisin«    If  a  power  be  given  to  C,  in  the  same 

event. 
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Qveiit,  to  feroke  tbe  use  to  ^  and  limit  it  to  B,  on  the 
execution  of  the  power  the  lise  to  B.  woald  take  effect  in  the 
aame  ihanner  as  if  it  bad  been  inserted  in  the  original  deed 
in  the  place  of  the  poWer.  There  is  therefore  no  distinction 
between  the  cases. 

Now  pnt  our  case.  We  have  seen  that  if  the  shifting  use 
were  ihnited  by  the  settlement  itself,  the  recovery  would  bar 
it ;  why  should  not  the  recovery  have  the  same  effect,  where 
a  power  h  giviea  to  raise  a  shifting  use,  which  would  take 
effect  in  derogatioo  of  the  estate-tail  i  The  jMoer  is  for  this 
purpose  the  same  as  a  iiie  expressly  limited.  I^  is  unim- 
portant, both  to  the  pessons  taking  under  the  shifting  use 
and  the  teapnit  in  tail,  whether  the  estate-tail  is  to  be  defeated 
by  a  clause  in  the  de^d  providing  at  once  for  the  event,  or 
by  a  clause  giving  another  person  z  power  to  name  the  event. 
If  the  event  provided  for  happen,  or  the  power  be  exercised 
[as  the  case  may  be]  before  a  recovery,  the  estate-tail  will 
be  defeated.  If  a  recovery  be  first  suffered,  the  use  or  power, 
which  ever  it  is,  will  necessarily  be  defeated. 

Try  the  point  thus : 


A  limitation, 

To  the  use  of  A  and  th% 
heirs  of  her  body,  by  a  Searlc 
to  be  begotten. 

Provided,  and  upon  condi- 
tion, that  if  she  do  marry  any 
but  a  Searle,  that  then  it 
shall  be 

To  J.  S.  and  his  heirs. 

This  case  is  put  by  Lord 
Holt,  in  Page  and  Hay* 
ward,  as  a  case  in  which  a  re- 
covery before  the  event  would 
bar  the  gift  oven 


A  limitation, 

To  the  use  of  A  and  the 
heirs  of  her  body,  by  a  Searle 
to  be  begotten. 

Provided,  and  upon  condi- 
tion, that  if  fi  sell  the  estate, 
and  appoint  it  to  a  purchaser, 
then  it  shall  be 

To  the  purchaser  and  his 
heirs. 

This  is  our  case,  and  it  is 
in  no  respect  distinguishable 
from  the  one  on  the  other 
side. 


It  must  be  kept  in  view,  that  pozoers  cannot  be  compared 

u  u  2  with 
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•with  conditions  at  common  law.  ThiMi  -in  Buttock  v.  Tkonu, 
'Mo.  61 5,  WALMBSLEYy  J.  hekj^  that  a  lease  for  years  does 
not  suspend  the  power  of  revocation,  if  it  he  raised  bj^waj 
of  nse;  otherwisef  if  it  is  of  a  condition  annexed  to  an  e^ate 
in  possession.  And  the  Court  held,  that  if  one  has  «  power 
*of  revocation  entire,  and  he  extinguishes  or  suspends  the 
power  in  part,  he  may  still  revoke  for  the  residue,  if  it  be  by 
•way  of  use ;  but  not  so  of  a  condition  annexed  to  the  land.  • 

The  circumstance  of  the  tenant  for  life  having  in  this  case 
4iot  intended  to  destroy  his  powers,  is  •  of  no  weight  The 
quesdon  is,  what  was  the  effect  of  the.reoovery.  i 

The  reversion  reserved  to  him  was  wholly  unimportant ; 
because,  although  that  remained  in  him,  yet  the /Kwen -were 
t>Ver-reacbed  by  the  recovery.  The  20,000/.  clause  is  also  of 
jno  effect  in  this  case ;  it  would  revest  in  him  his  estate  for 
Jife.  That  the  recovery  never  could  over^reaeh,  but  it  could 
not  bring  back  with  it  the  powers  which  the  recovery  did 
^ver-reach.  A  clause  to  this  effect  was  originally  introduced, 
in  order  to  guard  the  estatefor  life  against  the  incumbrances 
^of  the  tenant  in  tail. 

Upon  the  first  point,  then,  the  argument  stands  thus: 

*  A  shifting  use,  limited  by  the  deed,  would  be  defeated  ^y 
the  recovery,  whatever  was  the  intention  of  the  parties.    . 

A  power  is  a  shifting  use,  and  must  therefore  also  be 
defeated- by  the  recovery. 

And  the  'Circumstances  of  this  case  cannot  Tary  the  rule 
of  law. 

If  it  should  be  heldj  that  new  powers  were,  upon  the  inten- 
tion, reserved  or  created  by  the  recovery  deed,  yet  that  wonld 
-not  help  the  title ;  because,  such  new  powers  could  4iot  over* 
reach 'the  subsisting  estates  under  the  first  settlement,  which 
were  pot  over-reached  by  the  recovery* 
.  Secondly. — I^  however,  the  Recovery  did  not  destroy  the 
j)0wer,  yet  the  subsequent  setdement  effectually  released  it. 

If  the  powers  were  not  destroyed  by  the  recovery,  the 
^estates  after  the  recovery  stood  limited.  To  the  use  that  Mrs. 

Bouv  lie 
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Boaverie  might  receive  pia-money;  remainder  toatrosiee 
for  a  tesm  of  years  to  secure  it ;  remainder  to  Mr.  Bouverie 
for  life ;  remainder  to  trustees  and  their  heirs^  during  his 
life,  to  preserve  contingent  remainders;  remainder  to  Mrs. 
Bouverie  for  life ;  remainder  to  trustees,  as  before,  to  pre* 
serve ;   remainder  to  trustees  for  500  years, ;  upon  trusts ; . 

«    

remainder  to  such  uses  as  Mr.  Boaverie  and  his  son  should, 
appoint.  In  default  of  appointment,  to  the  son  in  tail;, 
remainder  to  the  father  in  fee ;  with  a  power  of  sale,  in  the 
trustees,  and  the  survivor  of  them,  and  the  heirs  and  assigns 
of  sudi  survivor,  with  the  consent  of  Mr*  and  Mrs*  Bouverie,, 
or  the  survivor. 

;  The  trustees  were  Mr.  Batt  and  Mr.  Blake.  In  this  state* 
of  things  the  deed  of  181 1  was  executed.   . 

By  that  deed  the  joint  power  of  Mr.  Bouverie  and  his  son* 
was  exercised,,  and  the  estates  were  limited  to  th^  uses  after 
mentioned :  subject  '^  To  the  uses,  estates,  and  powers,  by 
the  recovery«deed  limited  oc  confirmed  antecedently  to  the 
joint  power/'.  , 

This,  of  course,  Js  immateriak  The  power  was  expressly, 
upon  its  creation,  as  far  as  the  parties  could  do  it,  made> 
subject  to  certain  uses,  estates,  and  powers,  aud  therefore, 
they  could  only  execute  the  power  subject  to  them.  The: 
effect  must  liave  been  the  same,  whether  .the  execution  of  the 
power  had  been  expressed  to.be  subject  to  the  prior  uses,  &c.* 
or  not,  because  it  was  tipon  its  creation,  made  subject  to. 
them. 

.  Then  comes  the  second  witnessing  part  of  the  d6ed>  by 
i^hich  Mr.  Batt,  Mr.  Blake,  and  Mr.  and  Mrs.  Bouverie, 
convey  the  €states,.iti^  subfeet^  and  without  prejudice  as  afore-' 
said,  To  the  use  that  Mrs.  Bouverie  might  receive  pin-money; 
remainder  to  a  trustee  for  a  term  of  yean  to  secure  it;  re- 
mainder to  Mr.  Bouverie  for  life ;  lemainder  to  the  trustees. 
and  their  heirs,  during  his  life,  to  preserve  contmgent  re* 
mainders ;  remainder  to  Mrs*  Bouverie  for  life ;  remainder  to, 
the  trustees  as^  before,  to. preserve;,  remainder  to  trustees  for 

u  u  3  500  years>^ 
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500  yean,  upon  trosts ;  remainder  to  Edward  Beaverie  the 
son,  for  life ;  remainders  over ;  with  a  power  of  sale  and 
exchange  to  the  trustees,  and  the  survitor  of  them,  and  the 
executors,  administratortf  and  assigns  of  sncfa  snrriTorj  at  the 
request  of  Mr.  Bowerie  during  his  life,  and  after  his  decease 
at  the  request  of  the  tenant  for  life  in  possession,  during  his 
or  her  life* 

Mr.  Batt  and  Mr.  Blake  were  the  trustees.  In  regard  to 
the  conveyance  being  iuhfect  a$  afwetaid,  that  if  it  mean 
any  thing,  must  mean,  subject  to  such  of  the  estates,  &c.  as 
the  parties  could  not  defeat  by  their  conveyance ;  or  it  m^bt 
mean,  subject  to  the  power  which  they  had  before  exercised* 
It  could  not  mean,  subject  to  cU  the  prenous  estates,  8cc. ; 
because  Mr.  Bouverie  and  the  trusttes  actudly  conveyed, 
and  of  courBC  their  conveyance  necessarily  passed,  the  estates 
vested  in  them :  they  could  not  have  joined  for  any  other 
purpose. 

It  is  manifest  that  the  patties  intended,  as  far  as  they  could, 
to  defeat  the  old  settlement,  and  to  re-settle  the  estate^  It  b 
clear  that  the  parties  were  competent  to  release  the  powers 
as  well  as  to  convey  their  particular  estates.  And  it  woidd 
defeat  their  intention,  not  to  consider  the  settlement  of  18I1 
as  a  release  of  the  powers. 

The  intention  of  the  parties  to  rest  the  title  as  for  as  ikef 
could  on  the  last  settlement,  is  manifeat  from  several  drcuai* 
stances;  viz. 

1.  The  concurrence  of  the  trustees,  as  conveying  parties 
which  could  not  be  necessary  dnder  any  odier  view  of 
the  case.  Their  concorreuoe  was  in  iko  vrile  necesiac^^ 
if  the  old  powers  and  estate  m  #ieol  #ere  intendiad  to  be 
left  untouched. 

a.  The  r^limitatfon  of^eoldueeiwkiekMadnat  beentjfieied 
bif  the  reeotery.  Vhie  was  not  es^niial^  attd  dauU  mily  be 
done  because  the  parties  did  hoi  wirii  to  have  ag;«ki  l«« 
course  to  the  old  settlfeoieBt. 

d.  The  insertion  of  a  new  power  of  sale  and  oaoiMuige*  1 

The 
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The  old  me$  not  jetted  by4he  rfcowrjf,  ytexe,  we  have  seen, 
re-limited.  But  instead  of  rejkatn^  the  old  power  of  sale 
and  exchange^  a  new  one  is  introduced. 

Is  not  this  irresistible  evidence  of  the  intention  of  the 
parties  not  to  save  the  old  power  i  Can  it  be  contended  that 
the  powers  which  would  be  co-existent  and  co-extensive 
could  be  intended  to  subsist  togetlier^  although  they  are  to  be 
exercised  by  different  persons? 

The  old  power  might  be  exercised  by  the.  trustees,  or  the- 
survivor  of  them,  or  the  heirs  or  assigns  of  such  survivor,  with 
the  consent  of  Mr.  and  Mes.Bovvebie. 

The  new  power  wa»  given  to  the  trustees,  and  the  survivor 
of  them,  and  the  executors,  administrators  and  assigns  of  such 
survivor,  with  the  consent  of  Mr.  Bouverie  alone. 

Are  these  powers  which,  with .  consistency,  can  ride  over, 
the  same  estate  at  the  same  time  ?  If  the  trustees  were  dead, 
the  heir  of  the  survivor,  with  the  consent  of  Mr.  and  Mrs. 
BoHverie,  and  the  executor  or  administrator,  with  the  consent 
of  Mr.  Bouverie,  might  execute  the  tw6  powers  at  one  and 
the  same  time.    Which  would  prevail? 

The  intention  must  have  been  to  release  the  power;  but 
even  if  such  was  not  the  intention  of  the  parties,  the  deed  of 
1811  operated  as  a  release  of  the  powers. 

It  may  be  argued  that  the  power  was  appendant  as  to  the 
estate  of  the  trustees,  and  of  Mr.  Bouverie,  and  in  gross  as> 
to  the  other  estates.  But  the  consequence  would  not  follow,, 
that  the  release  of  1811  still  left  the  old  powers  in  esse,  so  far 
as  they  rode  over  the  estates  in  respect  of  which  they  were 
collateral.  This,  where  sucb  is  the  intention,  is  the  rule  ia 
regard  to  some  powers.  For  example,  a  power  to  a  tenant 
for  life  to  charge  100/.  on  the  estate  may  well  subsist  in. 
regard  to  the*  estates  in  remainder,  although  he  has  departed 
with  his  life-estate.  But  here  the  power  ia  its  creation  was 
intended  to  pass  the  whole  fee*  When  the  donees  of  it  by 
their  own  act  prevented  themselves  from  exercising  it  to  that 
extent,  it  became  void  in  toto*    For  nothing  less  than  the 

V  u  4  fee 
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fee  could  be  sold,  because  the  price  of  the  whole  fed  was  to 
be  obtained  for  the  estate  which  was  to  be  laid  out  in  the 
purchase  of  another  estate,  to  be  settled  to  the  same  uses; 
Of  course  the  estate  could  not  be  sold  under  the  power 
reserving  to  Mr.  Bonverie  his  life-estate.  For.  the  money 
would  be  necessarily  laid  out  in  the  purchase  of  other  ^estates 
to  which  Mr.  Bouverie  would  also  be  entitled  for  .life;  and 
the  trustees  could  not  at  once  settle  the  new  estate  on  the 
persons  in  remainder.  It  equally  follows,  that  if  the  donees 
of  the  power  have  departed  with  the  estate  in  possession  for 
a  particular  interest  which  they  cannot  afterwards  defeat, 
they  cannot  execute  the  power  at  all.  For  it  no  longer  rides 
over  the  entire  interest  in  the  subject,  which  entire  interest, 
and  which  only,  was  to  be  sold  under  the  power. 

Our  case  is  distinguishable  from 

1 .  A  lease  granted  by  a  tenant  for  life,  under  a  power  in 
the  settlement,  because  the  power  of  sale  in  its  creation 
was  made  subject  to  the  exercise  of  the  power  of  leasing. 

2.  An  interest  vested  in  another  person,  which  is  defeated 
by  the  execution  of  the  power  of  sale,  because  there  the  power 
does  convey  all  which  the  parties  intended  it  should. 

Here  the  parties  cannot  exercise  the  power  in  opposi- 
tion to  their  own  conveyance ;  and  they  cannot  exercise  the 
power  for  the  remaining  interest,  because  that  is  contrary  to 
the  intention  of  the  settlement  creating  the  power. 

Of  course  an  exercise  of  the  two  powers  cannot  make  a 
good  title. 

No.  3. 

Hele  V.  Bond{c), 

14M  and  i6th  Mairk,  1684. — ^BY  Lease  and  Release,  and 
by  fine,  Sampson  Hele  made  a  voluntary  settlement.  In  the 
release  was  contained  the  following  proviso ;  **  That  if  the 
said  Sampson  Hele  shall  at  any  time  or  times  hereafter  during 

•         his 
(c)  Vide  supra,  p.  98,  313.  314.  317.  «.  321. 
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his  life  be  minded  to  alter  and  make  void  the  uses  limited* 
to  the  sons  of  Sampson  Hele  the  younger,  and  their  issue 
male,  and  to  his  own  issue  male,  and  shall:  at.  any  time,  or 
from  time  to  time  during  his  life,  by  any  instrument  or  writing,: 
by  him  to  be  sealed,  and  with  his  own  hand  subscribed,  in  the 
presence  of  two  or  more  credible  witnesses,,  who  shall  write 
their  names  as  witnesses  thereto,  signify  and  declare  the 
same,  and  thereby,  or  by  any  other  writing  or  writings  to 
be  by  him  sealed,  and  subscribed,  and  witnessed  as  aforesaid, 
shall  limit,  declare,  or  appoint  Ae  use  of  the  premises  to  any 
dtherpersons  in  any  other  manner  than  is  before  limited,  and 
for  any  estate  or  estates  in  fee-simple^  fee-tail,  for  life,  or  any 
number  of  years  in  possession.  Sue.  And  any  such  new  limi- 
tation or.  appointment  by  any  other  writing,  in  like  manner- 
to  be  sealed  and  subscribed  and  witnessed  from  time  to  time, 
shall  and  may  revoke  and  alter,  and  also  make  any  other 
limitation  of  the  premises  by  any  other  writing  in  like 
manner  to  be  sealed  and  subscribed  to  any  other  persons,  or 
in  any  other  manner,  or  for  any  other  estates  in  possession,' 
8cc.  and  so  from  time  to  time,  and  so  often  as  the  said 
Sampson  Hele,  the  elder,  shall  think  fit."  Then  the  fine 
should  enure  to  the  new  uses. 

^th  Oct.  1687. — Sampson  Hele,  senior,  by  deed-poll,  set- 
ting forth  in  hoc  verba,  his  said  powers  ta  revoke  and  limit 
new  uses,  imd  such  new  uses  to  revoke  again,  and  limit  other, 
and  referring  to  such  powers,  did,  according  to  the  said 
powers,  revoke  the  estates  authorized  to  be  revoked,  and 
pur$ua$U  to  the  iame  powers  limited  new  uses*  There  was  no 
^wer  of  revocation  in  this  deed. 

'  nth  Oct.  1704. — ^Sampson  Hele,  senior,  setting  forth  in 
like  manner  his  powers  in  the  first  settlement,  revoked  the 
uses  of  the  settlement,  and  also  those  of  the  deed-poll,  and  by 
virtue  of  his  power  m  the  settlementf  and  of  all  other  powers 
limited  new  uses. 

Sd  Feb.  I7i2.^-The  cause  to  try  the  validity  of  the  last 
revocation  came  to  be  heard  before  Lord  ChanceUor  Har- 

court. 
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coutt,  when  several  antborities  being  cited,  his  Lordship  look 
time  to  consider  thereof;  and  a  few  days  afterwards  he 
declared  it  was  a  new  case,  and  that  he  did  not  find  any 
authority  to  warrant  sudi  a  revocation^  nor  was  there  any 
instance  in  any  of  the  authorities  insisted  on  of  such  power 
of  revocationi  hut  hcvreferred  it  to  the  Judges  of  B.  R.  for 
their  opinion : 

Whether  the  uses  limited  hy  the  deed-^poU  of  5th  Octo- 
ber 1687  were  well  revoked  by  the  deed  of  nth 
October  1704,  by  virtue  of  the  power  of  revocation 
contained  in  the  deed  of  16th  March  1684,  or  by 
the  recital  of  that  power  in  the  deed-poll  of  1687  i 
iGtk  July  1713. — Lord  C.  J.  Parker,  Powys  and.  £yn^ 
Justices,  certified  that  they,  with  the  late  Mr.  J.  Powell, 
heard  counsel  upon  the  question,  and  were  all  four  of  opinion 
that  the  power  of  revocation  and  limitation  of  netr  uses  in 
the  deed  of  March  1684,  was  fully  executed  by  the  deed-poU 
of  1687 ;  and  that  the  further  power  in  the  deed  of  March 
16841  ^  revoke  any  new  limitation  6r  appointment,  was  void 
ill  the  creation  as  to  such  uses  as  riiould  afterwards  be  newly 
limited,  unless,  a  power  of  revocation  should  be  again  ex- 
pressly reserved,  which  they  thought  was  not  done  by  the 
recital  of  the  powers  in  the  dtoJ^poU  of  1 587,  and  conse- 
quisntly  that  die  uses  Imuted  in  the  deed-]^  were  liot  revoked 
by  the  deed  of  1704^  and  that,  all  four  wcire  r^adjr  to  have 
given  their  opinion  accordtdgly;  but  some  of  the  counsel  for 
the  d^endant  desiring  to  be  further  heard,  they  three  (^ince 
the  death  of*  Juitiee  Piiwell)  hiid  heard  oounsd  ^gwui  but 
saw  no  reason  to  alter  their  opinioiis. 

i9ih  Jubf  2713.7—Loid  Hateourt  eoncdriefi  ki  tk6  opinioD 
of  tfafe  Judges,  and  decreed  aecof dingly, 

1  f  i7«-^Frdra  ittm  decree  there  wiis  an  appeal*  The  reasons 
for  the  8p][ieUant  wdre  signed  by  Ndrth^,  Rayidotid,  and 
Jodrell;  and  they  insisted,  i.  That  the  original  power  re- 
served to  sevoke  aU  new  uses  was  valid,  fcttr  the  itttent  of  the 
party  oug^t  to  Mt  ike  guide  in  these  cases;  ami  this  intent 

was 
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was  as  fully  expressed  by  the  proviso  preeedenti  to  the  uses 
in  the  deed  of  1687,  as  it  could  ever  be  by  any  proviso  sub- 
sequent, which  had  there  been,  it  was  admitted  the  uses 
created  by  the  deed  of  1704  would  have  been  good*  And  2. 
That  the  original  powers  were  only  partially  executed  by  the 
deed-poll  of  16S7 ;  and  the  further  power  to  revoke  such  new 
uses  was  still  subsisting,  and  such  an  original  existing  power 
had  never  been  determined,  before  tbis^  to  be  void*  On  die 
Other  hand»  the  only  legal  reason  insisted  upcfa  by  Powys 
and  Cowper,  who  sighed  the  reasons  for  the  Respondent,  was^ 
that  if  such  ambulatory  and  endless  powers  of  revocation 
(powers  within  po^ers^  and  without  precedent  in  the  law) 
were  allowed,  purchasers,  and  maniage  settletnehts,  with  eiise 
might  be  defeated,  and  titles  be  rendered  precarious  and 
uncertain* 

This  case  was  ably  argued  in  the  House  of  Lords  by  Sir 
Thomas  Powys  end  Sir  Peter  King  for  the  Respondents,  and 
by  Sir  Edward  Northey  for  the  Af^UantJ* 

Both  sides  insisted  upon  the  resoluticMi  in  Digger's  ease, 
1  Co.  1 73i  as  authorities  in  their  favour. 

For  the  Respondent^  it  was  ai^ed,  that  the  power  eould  be 
exercised  but  onee*  And  they  likened  powers  6{  this  nature 
to  conditions  at  comm<m  law ;  and  that  at  cotiHiioA  law  sUek 
a  continuing  condition  as  this  could  not  have  been  eieaiedi  - 
They  enlarged  tipon  the  endless  contests  which  a  ooutraiy 
doctrine  would  introdicei  and  (he  dangers  and  frauds  to 
which  it  would  subject  pdrehaseiB,  wUbt  6n  the  other  hand* 
ii  was  eaqr  to  add  a  power  of  revodUioii  Wlrare  Mch  waa  the 
intention^  And  they  moreoves  iniiited,  that  is  4  poW6r  ot 
revQcatioA  may  be  reserved  tatuk  guotimj  this  power  w«s  <>nly 
tantamount  to  the  usual  power  of  reVooHioa!;  aijld  lieing  once 
fully  executed  without  a  new  power  reserved,  'm^fiuiotm 
officii. 

On  behalf  of  the  Appellaat^  ii  was  al^^ued^  that  as  the  other 
party  admitted  that  a  power  of  revocation  ioties  quoties  might 
be  newly  reserved,  it  was  impossible  to  contend  that  this 

power. 
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power,  which  in  it8  first  creptioD  enabled  such  revocation 
Mies  quotieSf  was  invalid.  In  the  cases  which  had  occurred 
the  power  was  single,  and  it  was  therefore  absolutely  neces- 
sary to  reserve  a  new  power;  but  in  this  case  the  ficst  power 
prevented  the  necessity  of  any  future  power. 
.  It  was  more  consonant  to  the  rule  of  law.  to  limit  all  tbe 
uses  in  the  first  deed  declaring  the  use  of  the  fine  (9  Co.  9,)  and 
this  was  no  greater  stretch  than  a  power  to  appoint  by  will: 
in  which  case  the  last  will,  although  there  were  twenty,  would 
prevail,  or  a  power  to  appoint  by  the  last  deed  the  donee  should 
exefcute  in  his  life-time.  It  was  in  effect  a  declaration  that 
the  last  uses  he  should  declare  onlyshpuM  stand. 

In  answer  to  the  other  objections,  it  was  said,  that  the 
power  was  onl}[  for  the  life  of  the  owner,  and  so  uses  could 
not  be  limited  tn  ir^nitumi  nor  was  it  dangerous  to  pur- 
chaser!, as  the  future  power  would  be  fraudulent  againstthem, 
and  every  purchaser  would  take  a  conveyance  of  the  interest, 
as  well  as  a  limitation  under  the  power,  which  wpuld  eztin- 
l^ish  the  future  power. 

But  even  admitting  the  weight  of  this  objection,  it  was 
forcibly  argued,  that  tbe  recital  of  the  powers  in  the  deed  of 
1687  was  tantamount  to  a  declaration  of  his  intenuon  that 
such  powers  should  continue,  and  therefore  amounted  to  a 
r^sservation.  . 

The  decree  however  was  affirmed  in  the  House  of  Lords. 
The  journals  of  the  House  of  Lords  state>  that  after  faeariDg 
the  Judges  of  the  Court  of  King's  Bencfa,.as  to  the  matter  of 
law,  fofiho  catUinued  of  the  same  opinion,  as  was  certified  by 
them,  to  the  Court  of  Chancery,  and  also  hearing  all  the 
other  Judges,  who  concurred  in  opinion  with  the  Judges  of 
the  Court  of  King's  Bench,  tbe  appeal  was  dismissed,  and  the 
decree  aflkmed  (<Q* 

(<0  JouxD«  Dom.  IVoc.  9  May,  171 7. 
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No.  4. 

WUlidms  and  others  v.  Carter  and  others  (e). 

'  BY  an  Indentare^  bearing  date  the  9th  of  August  1802, 
and  made  between  the  Reverend  Thomas  Carter  of  the  first 
part,  Mary  his  wife  (by  her  then  name  and  description  of 
Mary  Proctor,  spinster),  of  the  second  part,  and  the  Re.ve' 
rend  Daniel  Williams,  clerk,  Robert  Philip  Goodenough^ 
clerk,  Joseph  Goodall,  D.  D.,  and  William  Carter,  clerk,  of 
the  third  part  (being  the  settlement  made  previously  to  the 
marriage  of  the  said  Thomas  Carter  and  Mary  his  wife),  the 
expectant  share  of  the  said  Mary  Carter  of  and  in  the  sum 
of  5,000  /.,  was  assigned  to  the  said  trustees,  upon  trust  to 
invest  the  same  in  real  or  government  securities,  or  in  the 
public  funds  and  to  stand  possessed  of  the  same  upon  the  trusts 
therein  mentioned,  for  the  benefit  of  the  said  Thomas  Carter 
and  Mary  his  wife,  and  their  issue*  And  it  was  provided', 
''that  it  shall  and  may  be  lawful  for  the  said  Daniel  Williams, 
Robert  P.  Goodenough,  Joseph  Goodall,  and  William  Carter^ 
and  the  survivors  and  survivor  of  them,  his  executors, 
administrators  and  assigns,  in  the  mean  time,  after  such 
investments  shall  be  made  as  aforesaid,  and  until  the  trusts 
hereinbefore  declared  concerning  the  said  stocks,  funds  and 
securities,  shall  be  fully  performed,  with  the  consent  in 
writing  of  the  said  Thomas  Carter  and  Mary  his  wife,  or  of 
the  survivor  of  them,  to  change  such  stocks,  funds  and  secu- 
rities for  others  of  the  same  or  the  like  nature,  as  often  as  it 
shall  be  thought  expedient,  subject  nevertheless  to  the  trusts 
hereinbefore  declared."  And  by  the  said  Indenture  the  said 
Tliomas  Carter  covenanted  with  the  said  trustees,''  that  if  at 
anytime  or  times  thereafter  during  the  said  intended  cover- 
ture, 

{e)  Vide  supra^  p.  143. 
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ture,  any  hereditaments  or  real  estate  should  descend  unto, 
devolve  upon,  or  become  vested  in  possession,  reversion  or 
remainder,  in  her  the  said  Mrs.  Proctor,  or  in  the  said  Thomas 
Carter,  in  her  right,  then  and  ip  such  case,  and  immediately 
after  the  same  should  happen,  all  and  singular  such  heredita- 
ments and  real  estate  should  be  conveyed,  settled,  and  assured 
upon  and  for  the  same  trusts  and  purposes,  and  subject  to  the 
powers,  provisoes  and  declarations  as  thereinbefore  expressed 
and  declared,  concerning  the  said  stocks,  funds  and  securities, 
or  as  near  thereto  as  the  nature  of  real  estate  would  admit  of/' 
By  Indentures  of  Lease  and  Release,bearing  date  respectively 
the  i8th  and  19th  March  1806,  and  a  common  recovery 
suffered,  in  pursuance  of  the  said  Indenture  of  Release,  certain 
hereditaments  and  real  estate  were  conveyed  and  limited  to 
such  upes  as  Henry  Proctor,  the  father  of  the  said  Mary 
Carter,  should  appoint,  and  in  default  of  appointment,  to  the 
use  of  all  and  every  the  daughter  and  daughters  of  the  said 
Henry  Proctor,  as  tenants  in  common,  and  the  several  and 
respective  heirs  and^assigns  of  such  daughter  and  daughters 
for  ever. 

The  said  Henry  Proctor  died  in  January  1815,  without 
having  made  any  appointment  of  the  said  estates,  leaving  the 
said  Mary  Carter,  Jane  Proctor,  and  Emma  Anne  Proctor 
his  only  daughters. 

The  said  Thomas  Carter,  and  Mary  his  wife,  Jane  Proctor, 
and  Emma  Anne  Proctor,  contracted  to  sell  the  said  estates  to 
which  they  became  entitled  under  the  Indentures  of  the  iSth 
and  19th  March  1806;  and  in  February  1818  a  bill  was  filed 
by  the  trustees  of  the  marriage  settlement,  praying  (among 
other  things),  that  it  might  be  declared  that  the  plaintiffs 
were  entitled  to  hav^  the  covenant  contained  in  the  said 
Indenture  of  settlement  of  9th  August  1802  specifically 
performed ;  and  that  the  third  part  or  share  of  the  heredita- 
ments and  premises,  to  which  the  said  Thomas  Carter  and 
Mary  his  wife,  in  her  right,  had  succeeded,  ought  to  stand 
settled  to  uses,  or  upon  trusts,  and  subject  to  powers  similar 

to 
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to  or  corresponding  <with  the  traets  and  powers  declared  and 
expressed  in  the  said  Indenture  of  settlement^  as  nearly  as  the 
nature  of  the  said  third  part  or  share  would  admit ;  and  thai 
it  might  be  further  declared  that  such  powers  ought  to 
ioclude  powers  of  sale,  and  of  partition  and  exchange  over 
the  said  third  part  or  sbare^  with  all  necessary  directions  for 
giving  effect  thereto. 

By  a  decree  made  on  the  8th  May  1818  it  was  declared 
that  the  share  and  interest  of  the  defendant,  Mary  Carter, 
in  the  premises  in  question,  were  suhject  to  the  covenant 
contained  in  the  settlement  of  9th  August  1802;  and  that  the 
settlement  to  be  made  in  pursuance  of  that  covaiont  ought  to 
contain  powers  of  sale  and  exchange  by  the  trustees,  with 
such  consent  as  is  required  for  changing  the  securities,  wherein 
the  share  in  the  5,000/.  mentioned  in  the  settlement  is 
invested. 

No.  5. 

Appotntment  and  Release  to  Uses  to  bar  Dower  (/). 

THIS  INDENTURE  of  four  parts,  made  the  10th  day  of 
February,  in  the  48th  year,  &c.  and  in  the  year  of  our  Lord 
1808,  between  John  Smith,  of,  See.  of  the  first  part,  Thomas 
Brown,  of,  &c.  of  the  second  part,  William  Taylor,  of.  See.  of 
the  third  part,  and  Samuel  Williams,  of,  8ic.  of  the  fourth  part. 
Whbkeas,  by  Indentures  of  Lease  and  Release,  bearing 
date  respectively  the  first  and  second  days  of  September  1804, 
the  release  being  made,  or  expressed  to  be  made,  between 
Richard  Sims,  gentleman,  and  Mary  his  wife,  of  the  first  part, 
the  said  John  Smith,  of  the  second  part,  and  the  said  Thomas 
Brown,  of  the  third  part,  and  by  a  fi  ne  sur  canuxance  de  droit  come 
•ceo,  &c.  duly  acknowledged  and  levied  by  the  said  Richard 
Sims,  and  Mary  his  wife,  in  or  as  of  Michaelmas  Term,  in 
the  44th  year  of  the  reign  c^his  present  Majesty,  in  pursuance 
of  a  covenant  for  that   purpose  entered  into  by  the  said 

Richard 

(y)  Vide  supra f  p.  190. 


Richard  SimSi  in  and  by  the  said  Indenture  of  Release,  and 
by  force  of  a  declaration  of  the  uses  of  the  said  fine  in  the 
same^ Indenture  contained;  in  consideration  of  the  sum  of 
i^oOo/.  to  the  said  Richard  Sims,  paid  by  the  said  John 
Smith,  the  messuages,  lands,  and  other  hereditaments  herein* 
after  particularly  mentioned,   and  intended  to  be  hereby 
appointed  and  released,  with  their  appurtenances,  were  con- 
veyed, limited  and  assured.  To  such  uses,  upon  such  trusts, 
for  such  intents  and  purposes,  and  with,  under,  and  subject  to 
such  powers,  provisoes,  agreements,  and  declarations,  as  the 
said  John  Smith  should,  by  any  deed  or  deeds,  writing  or 
writings,  with  of  without  power  of  revocation,  to  be  by  him 
sealed  and  delivered,  in  the  presence  of,  and  to  be  attested  by 
two  or  more  credible  witnesses,  from  time  to  time  direct, 
limit,  or  appoint.    And  for  default  of,  and  until  such  direction, 
limitation,  or  appointment.  To  the  use  of  the  said  John  Smith, 
and  his  assigns,  during  his  life,  with  a  limitation  to  the  use  of 
the  said  Thomas  Brown,  and  his  heirs,  during  the  life  of  the 
said  John  Smith,  in  trust  far  him  the  said  John  Smith  and  his 
assigns,  during  his  life,  with  remainder  to  the  use  of  the  said 
John  Smith,  his  heirs  and  assigns  for  ever.    And  wbbbbas 
the  said  John  Smith  hath  contracted  and  agreed  with  and  to 
the  said  William  Taylor,  for  the  absolute  sale  to  him  the  said 
William  Taylor,  of  the  messuages,  lands,  and  other  heredita- 
ments, hereinafter  particularly  mentioned  and  intended  to  be 
hereby  appointed  and  released,  with  their  appurtenances,  and 
the  fee^simple,  and  inheritance  thereof,  in  possession,  free 
from  all  incumbrances,  at  or  for  the  price  or  sum  of  1,000/. 
And  whebbas  the  said  William  Taylor  is  desirous  that  the 
said  messuages,  lands,  and  other  hereditaments,  should  be 
conveyed  and  limited  to  the  uses  hereinafter  expressed-  or  de- 
clared of  or  concerning  the  same,  NOW  THIS  INDBN* 
TURE  WITNESSETH,  that  in  pursuance  and  part  per- 
formance of  the  said  agreement  on  the  part  of  the  said  John 
Smith,  and  for  and  in  cousideratian  of  the  sum  of  ifiooL  of 
lawful  money  of  Great  Britain  to  the  said  John  Smith  in 

hand 
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hand  well  and  truly  paid,  by  the  said  William  Taylor,  at  or 
immediately  before  tlie  sealing,  and  delivery  of  these  presents 
(the  receipt  of  which  said  sum  of  1,000 /•  the  said  John  Smith 
doth« hereby  admit  and  acknowledge,  and  of,  and  from  the 
same,  and  every  part  thereof,  doth  acquit,  release  and  discharge 
the  said  William  Taylor,  his  heirs,  appointees,  executors, 
administrators  and  assigns,  for  ever  by  these  presents,)  and 
pursuant  to,  and  by  force  and  virtue,  and  in  exercise  and 
execution  of  the  power  or  authority  to  him  for  this  purpose 
given  or  limited  by  the  hereinbefore  in  part  recited  Indenture 
of  Release,  and  the  fine  levied  in  pursuance  thereof,  and  of 
every  or  any  other  power  or  authority  in  any  wise  enabling 
him  in  this  behalf.  He,  the  said  John  Smith,  doth  by  this 
present  deed  or  writing,  by  him  sealed  and  delivered  in  the 
presence  of  the  two  credible  persons  whose  names  are  in- 
tended to  be  hereupon  indorsed  as  witnesses,  attesting  the 
sealing  and  delivery  of  these  presents  by  him  the  said  John 
Smith,  Direct,  limit,  and  appoint,  That  the  messuages,  lands, 
and  other  hereditaments,  hereinafter  partieularly  mentioned 
and  intended  to  be  hereby  granted  and  released,  with  their 
appurtenances,  shall  henceforth  go,  remain  and  be.  To  the 
uses,  upon  and  for  the  trusts,  intents  and  purposes,  and  with 
under  and  subject  to  the  powers,  provisoes,  agreements,  and 
declarations,  tiereinafter  expressed  or  declared  of  or  con- 
cerning the  same.  AND  THIS  INDENTURE  ALSO 
WITNESSETH,  that  in  pursuance  and  further  performance 
of  die  said  agreement  on  the  part  of  the  said  John  Smith, 
and  in  consideration  of  the  sum  of  1,000 1.  so  paid  by  the  said 
William  Taylor  as  hereinbefore  is  mentioned,  and  for  and 
in  consideration  of  the  sum  of  10  s.  of  like  lawful  money  to 
the  said  Thomas  Brown  paid  by  the  said  William  Taylor,  at 
or  immediately  before  the  sealing  and  delivery  of  these  pre- 
sents (the  receipt  whereof  is  hereby  acknowledged),  He  the 
said  Thomas  Brown,  at  the  request  and  by  the  direction  of 
the  said  John  Smith  (testified  by  his  being  a  party  to  and 
sealing  and  delivering  these  presents),  hath  bargained;^  sold^ 
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and  released  y  and  by  these  presents  doth  bargaio,  Bell,  and 
release,  and  he    the  said  John  Smith  Hath  graoted,  bar* 
gained,  sold,  aliened,  released,  and  confirmed,  and  by  these 
presents  doth  grant,  bargain,  sell,  alien,  release,  and  confirm, 
unto  the  said  William  Taylor,  (in  his  acUial  possession  now 
being,  by  virtue  of  a  bargain  and  sale  to  him  thereof  made  by 
the  said  John  Smith  and  Thomas  Brown*  in  consideration  of 
5  s.  each,  by  an  Indenture,  bearing  date  the  day  next  be£6re 
the  day  of  the  date  of  these  presents,  for  the  term  of  one 
whole  year,  commencing  from  the  day  next  before  the  day  of 
the  date  of  the  said  Indenture  of  bargain  and  sale, and  by  force 
of  the  statute  made  for  transferring  uses  to  possessions,)  and 
his  heirs.  All,  8cc«    {Parcels  and  general  words.]    And  the 
reversion  and  reversions,  remainder  and  remainders,  yearly 
and  other  rents,  issues  and  profits  of  all  and  singular  the 
messuages,  lands,    and  other    bereditamenu  herein  before 
granted  and  released,  or  expressed  and  intended  so  to  be ; 
and  all  the  estate,  right,  title,  interest,  inheritance,  use,  trust, 
possession,  property,  possibility,  claim,  and  demand  what- 
soever, both  at  law  and  in  equity,  of  them  tlie  said  John  Smith 
and  Thomas  Brown,  and  each  of  them,  of,  in,  to,  from,  and 
out  of  the  same  premises,  and  every  part  and  parcel  thereof* 
To  have  and  to  hold  the  said  messuages,  lands,  hereditaments, 
and  all  and  singular  other  the  premises  herein  before  gianted 
and  released,  or  expressed,  and  intended  so  to  be,  with  their 
appurtenances,  unto  the  said  William.  Taylor  and  his  heirs, 
to  the  uses,  upon  and  for  the  trusts,  intents,  and  purposes, 
and  with,  under,  and  subject  to  the  powers,  provisoes,  agree* 
ments,  and  declarations  hereinafter  expressed  or  declared  of 
or  concerning  the  same  [Covenant  from  Thomas  Brown  that 
he  has  done  no  act  to  incumber.]    And  it  is  hereby  agreed 
and  declared  between  and  by  the  parties  to  these  presents, 
that  the  direction,  limitation,  and  appointment,  grant,  re- 
leases, and  confirmation  hereinbefore  contained,  and  hereby 
respectively  made  as  aforesaid,  shall  operate  and  enure  to 
such  uses,  upon  such  trusts,  to  and  for  such  intents  and 

purposes. 
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pqrpofles,  and  with,  tinder,  and  subject  to  such  powers,  pro- 
visoes, agreements,  and  declarauons  as  the  said  William 
Taylor  shall  by  any  deed  or  deeds,  writing  or  writings,  with 
or  without  power  of  revocatiou,  to  be  by  him  sealed  and 
delivered  in  the  presence  of  and  to  be  attested  by  two  or 
o^ore  credible  witnesses,  from  time  to  time  direct  limit  or 
appoint;  and  for  default  of,  and  until  such  direction,  limita- 
tion, or  appointment,  and  so  far  as  every  or  any  such  direction^ 
limitation,  or  appointment  shall  not  extend,  To  the  use  of  the 
said  William  Taylor  and  his  assigns  during  bis  life,  without 
impeachment  of  waste ;  and  after  the  determination  of  that 
estate  by  forfeiture  or  otherwise  in  his  life-time,  to  the 
use  of  the  said  Samuel  Williams  and  his  heirs  during  the  life 
of  the  said  William  Taylor,  in  trust  for  him  the  said  William 
Taylor  and  his  assigns  during  his  life,  and  to  the  end  and 
intent  that  neither  the  present  nor  any  future  wife  of  the  said 
William  Taylor  may  become  entitled  to  dower  out  of  or  in 
the  said  premises,  or  any  part  thereof;  and  immediately  after 
the  determination  of  the  estate  hereinbefore  limited  to  the 
said  Samuel  Williams  and  his  heirs  during  the  life  of  the  said 
William  Taylor,  to  the  use  of  him  the  said  William  Taylor, 
bis  heirs  and  assigns  for  ever.  [Usual  covenants  for  title.} 
In  witness,  tec. 

No.  6. 

Certificate  of  the  Judges  in  Wright  v.  WAKEFOBD(g). 

I  AM  of  opinion  that  the  power  of  sale  in  this  case  was 

duly  and  effectually  executed  by  the  Indentures  of  the  3d  and 

4th  days  of  March  1788.    The  only  objection  made  to  the 

execution  of  the  deeds,  is,  that  the  signing  of  the  consent  of 

the  Woods  is  not  properly  attested ;  but  it  appears  to  me,  that 

though  the  form  of  attestation  does  not  contain  in  it  the  word 

^  signed/'  the  witnesses  must  be  understood  to  have  attested 

the 
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the  signing  as  well  as  sealing  of  the  deeds  by  the  two  Woodt^ 
Whether  the  omission  of  the  word  **  signed**  in  the  attesta- 
tion arose  from  a  mistake  of  the  witnesses,  or  some  clerk  who 
wrote  the  attestation,  as  in  the  common  form  of  attesting  the 
execution  of  a  deed,  does  not  appear :  but  whatever  was  the 
cause  of  it,  I  think  that  that  omission  is  immaterial. 

From  the  circumstance  of  the  Woods  being  made  parties 
to  the  deed  of  release,  and  joining  in  the  conveyance  of  the 
estate,  it  might  very  naturally  be  supposed  that  the  thing 
to  be  attested  was  not  merely  signing  and  sealing,  but  the 
execution  of  the  deed  in  the  ordinary  way;  and  as  the  deed 
was  signed  by  the  fVoods,  I  think  that  the  attestation  must  be 
understood  to  apply  to  the  signing  as  well  as  the  sealing  and 
delivery.    Though  by  the  rules  of  law.  signing  is  not  neces- 
sary to  the  completion  of  a  deed,  yet,  by  long-established  and 
universal  practice,  signing  is  now  considered  as  an  essential 
part  of  the  execution  of  a  deed;  and  I  cannot  believe  that 
any  man  of  business  now  living  has  accepted,  or  would 
accept,  a  deed  that  was  hot  signed,  or  would  attest  the 
execution  of  a  deed  that  was  not  signed ;  and  therefore,  when 
the  witnesses  in  this  case  attested  the  execution  of  the  deed 
by  the  Woods,  they  must  be  understood  to  attest  the  signing. 
I  am  also  of  opinion  that  in  this  case,  if  for  want  of  the  word 
**  signed"  the  first  attestation  had  been  insufficient,  the  subse- 
quent attestation  by  the  same  witnesses  would  have  supplied 
the  defect;  for  it  appears  to  me,  that  by  the  second  attesta- 
tion the  witnesses  must  be  understood  only  to  have  done  that 
more  formally  which  they  had  in  effect  done  before,  and 
which  they  must  know  to  have  been  done,  by  seeing  their 
signatures  upon  the  instrument.    I  am  also  of  opinion,  that 
if  the  former  attestation  had  not  been  made,  the  second 
attestation  alone  would  have  been  sufficient ;  as  I  think  that 
the  witnesses  might  at  any  time  after  the  execution  of  the 
deeds,  and  the  consent  of  the  Woods  under  their  hands  and 
seals,  have  signed  the  attestation.    The  word  "  attest,'*  in  its 
strict  and  proper  sense^  I  apprehend,  means  only  witnesses,  or 

bearing 
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bearing  witness  to;  and  the  principal  object  in  requiring:  that 
an  instrument  should  be  executed  in  the  presence  of  witnesses- 
18,  that  they  may  see  that  the  instrument  is  properly  and  faiHy 
executed ;  but  in  the  ordinary  use  of  the  word  **  attest,"  as 
applied  to  the  execution  of  deeds,  it  is  understood  to  require 
that  the  witnesses  should  attest  in  writing;  the  principal  end 
of  which  seems  to  be  to  preserve  evidence  of  the  instrument's 
being  executed  in  the  presence  of  the  witnesses  required ; 
but  I  know  no  rule  or  case  which  requires  that  the  attestation 
should  be  immediately  writtea  at  the  time  of  the  execution 
of  the  instrument,  or  within  any  particular  limited  time  after 
its  execution ;  and  'therefidre,  so  long  as  the  witnesses  live 
and  remember  the  transaction,  they  may,  I  think,  properly 
write  or  sign  their  attestation;  and  unless  there  is  some 
evidence  of  fraud  in  the  case,  they  must  be  presumed  fairly 
to  do  so.  The  death  of  the  party  whose  act  they  are  to 
attest,  does  not,  I  think,  furnish  any  objection  to  their 
signing  the  attestation  after  his  death,  because  when  he  has 
once  signed  or  executed  in  the  presence  of  witnesses  the 
instrument  to  be  attested,  he  has  done  all  that  is  to  be  done 
by  him,  and,  as  far  as  respects  him,  it  is  completed,  and  he 
cannot  rescind  or  annul  it,  although  it  will  not  be  effectual 
as  against  others,  unless  the  person  to  whom  it  is  delivered 
shall  procure  the  witnesses  to  attest  it.  The  only  objection, 
that  I  know  to  have  been  made  to  the  witnesses  signing 
their  attestation  at  a  distant  time,  is,  that  itmight  afford  aa 
opportunity  for  fraud;  but  I  think  that  this  objection  is  of 
no  weight.  If  the  fraud  apprehended  is,  that  witnesses  might 
be  prevailed  upon  fraudulently  to  attest  an  instrument  which 
they  had  not  seen  executed,  such  fraud  would  not  be  pre* 
vented  by  requiring  that  the  attestation  should  appear  to  be 
signed  at  the  time  of  the  execution  of  the  instrument,  be- 
cause the  witnesses  might  nevertheless,  without  any  danger 
of  detection,  fraudulently  sign  an  attestation,  and  either  put 
no  date  to  it,  in  which  case  it  would  be  presumed  to  be 
written  at  the  time  of  the  execution  of  the  instrument,  or  put 
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the  same  date  mih  that  of  the  execution  of  the  instrameiit. 
If  the  fraud  apprehended  is,  that  the  witnesses  might  be  im- 
posed upon,  and  prevailed  upon  honestly  to  sign  an  instm- 
ment  which  they  had  not  seen  executed,  that  appears  tome 
to  be  quite  beyond  the  bounds  of  probability. 

J.  Mansfield. 

-We  are  of  opinion,  that  the  power  of  sale  in  this  case  was 
not  duly  and  effectually  executed  by  the  Indentures  of  the 
3d  and  4th  days  of  March  1788.  According  to  the  provi- 
sions of  the  release  of  the  11th  of  June  1776,  the  consent  of 
Thomas  Wood  the  elder  and  Thomas  Wood  the  younger,  or 
the  survivor  of  them,  was  required  to  the  due  execution  of 
that  power,  and  to  this  consent  two  circumstances  were  made 
necessary ;  first,  that  it  should  be  testified  by  some  writing 
under  their  hands  and  seals ;  and,  secondly,  that  the  facts  of 
their  putting  their  hands  and  seals  to  such  writing  should  be 
attested  by  two  or  more  witnesses;  so  that  the  point  in 
question  appears  to  us  to  be  simply,  whether  the  attestation, 
written  on  the  Indentures  of  March  1 788,  asserts  both  these 
facts ;  that  is,  whether  the  word  **  sealed ''necessarily  implies 
that  the  parties  who  put  their  seals,  to  it  put  also  their  hands 
to  it,  or  signed  it  in  the  presence  of  the  witnesses,  which  we 
aie  of  opinion  it  does  not  do,  according  to  the  true  inter- 
pretation and  ordinary  sense  of  the  word  ^'  sealed.*'  If  it 
were  to  be  determined  as  a  matter  of  fact,  whether  the 
signature  of  the  Woods  was  made  in  the  presence  of  the 
same  witnesses  who  attested  their  having  sealed  the  Indenture 
of  March  17881  a  Jury,  under  all  the  circumstances  to  which 
their  attention  might  be  directed,  might,  perhaps  not  im- 
properly, presume  the  affirmadve  of  such  question ;  but  as  a 
question  of  law,  we  think  it  must  be  determined  by  the  true 
construction  of  the  terms  of  the  attestation;  to  which,  it 
appears  to  us,  that  our  consideration  must  be  confined ;  and 
we  do  not  think  that  the  signature  of  Thomas  Wood  and  his 
son  is  comprehended  in  the  words  made  use  of  in  the  attes- 
tation. 
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tation.    And  we  are  further  of  opinioni  that  the  attestation 

required  to  constitute  a  due  and  effectual  execution  of  the 

power,  ought  to  make  a  part  of  the  same  transaction  with 

the  signing  and  sealing  the  writing,  testifying  {he  assent  and 

approbation  of  Thomas  Wood  and  his  son ;  such  being  th6 

usual  and  conomon  way  of  attesting  the  execution  of  all 

instruments  requiring  attestation ;    which,  we    think,   the 

parties  creating  the  power  had  in  their  contemplation,  and 

intended,  and  not  an  attestation  to  be  written  at  a  distance 

of  time  after  all  the  parties  had  testified  their  assent  and 

approbation. 

J.  Heath. 

S.  Lawrence. 

A.  Chambre. 

No.  7. 

Tempest  v.  Sabine  (Ji). 
Pollexfen  v.  Adelmere. 

Chancery,  29th  June  1743. 

24th  November  1709.  By  a  marriage  settlement,  a  term 
of  600  years  was  created  to  raise  and  pay  to  younger  children 
such  Slims  as  the  father  should  think  fit,  and  as  he  by  deed 
or  will  should  appoint,  and  subject  to  and  chargeable  with 
the  same  upon  trust  to  attend  the  inheritance.  The  father, 
who  was  tenant  for  life,  and  the  eldest  son  of  the  man  who 
was  tenant  in  tail,  suffered  a  recovery  to  the  use  of  the 
father  in  fee,  but  the  recovery  did  not  destroy  the  term.  The 
father  and  son  made  a  mortgage  in  fee,  and  the  father  cove- 
nanted not  to  make  any  appointment  of  portions  to  over-reach 
the  mortgage.  By  his  will  he  devised  the  estates  to  trustees, 
to  sell  and  pay  the  incumbrances  and  his  debts ;  and  out  of 
the  remainder  of  the  money  to  pay  bis  second  son  1,000/., 
and  to  his  two  daughters  3,000/.  a-piece.    The  second  son 

and 

(A)  Vide  suprGf  p.  285.  n. 
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and  two  daughters  insisted  that  the  will  operated  as  ati 
appointment  of  portions  under  the  term,  and  that  they  were 
entitled  prior  to  the  mortgages.  By  the  decree  made  by  the 
Lord  Chancellori  after  stating  that  a  question  arising  whether 
the  portions  and  maintenance  given  by  the  said  will  oat  of 
the  residue  of  the  money  arising  by  sale  of  the  real  estate, 
ought  to  be  considered  as  an  execution  of  the  power  vested 
in  the  said  testator  by  his  marriage  settlement,  touchiDg  por- 
tions and  maintenances  for  his  younger  children,  and  as  a 
charge  on  the  term  of  600  years  thereby  limited,  his  Lord- 
ship declared  that  the  same  could  not,  under  the  circom- 
stances  of  the  case,  be  considered  as  an  execution  of  the 
said  power,  or  a  charge  on  the  said  term  of  600  years ;  and 
therefore. 

Bid  order  and  decree  the  said  Wm.  Freeman,  the  sur- 
viving trustee  of  the  said  term,  to  assign  the  same  to 
attend  tlie  inheritance,  or  for  the  benefit  of  any  pur- 
chaser or  purchasers  of  the  said  estate,  as  the  said 
Master  shall  direct. 


No.  8. 

Walinfp  V.  Earl  of  Portsmouth,  Rolls,  85th  April  1753  (0* 

BY  INDENTURES  of  Lease  and  Release,  of  the  25th 
and  26th  days  of  May  1742,  the  Release  being  of  four 
pacts,  and  made  between  William  Sloper,  Charles  Smith,  and 
Alexander  Chalmers,  of  the  first  part;  John  Wallop  and 
Catharine  his  wife,  (afterwards  Lord  and  Lady  Lymington,) 
of  the  second  part;  Thomas  Vivian,  Esq.  of  the  third  part; 
and  Joseph  Ashton,  Gent,  of  the  fourth  part,  all  the  several 
estates  of  Lady  Lymington  were  conveyed  to  several  uses, 
and  from  and  after  the  deaths  of  Lord  and  Lady  Lymington, 
and  the  survivor  of  them.  To  the  use  of  such  child  or 
children,  sons  or  daughters,  or  solely  to  one  of  them,  or 

after 
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after  to  be  begotten,  on  the  said  Lady  Lymington,  by 
her  said  husband,  or  by  any  other  husband  or  husbiands 
that  she  should  after  marry,  m  such  shares,  Sec.  and  for 
such  estates,  &c.  and  subject  to  such  conditions,  and  to 
the  payment  of  any  sum  or  sums  not  exceeding  2,000 /• 
to  any  person  except  such^  child  or  children  of  the  said 
Lady  Lymington,  and  at  such  time  and  for  such  uses  as  Lady 
Lymington,  notwithstanding  her  coverture,  ishould  by  any 
writing,  executed  by  her  in  the  presence  of  three  witnesses, 
appoint,  With  or  without  power  of  revocation,  and  with  or 
without  power  of  limitation  of  new  and  other  uses ;  in  de- 
fault of  appointment  to  the  first  and  other  sons  in  tail,  with 
remainders  over. 

The  estates  were  vested  in  trustees  by  an  act  of  Parlia- 
ment, to  sell,  and  pay  debts,  and  lay  out  the  money  in  the 
purchase  of  other  estates,  to  be  settled  with  the  estates  unsold 
to  the  old  uses. 

Lord  Lymington  died  the  18th  November,  1749.  Lady 
Lymington  died  15th  April,  1750,  without  making  any  ap- 
pointment, in  pursuance  of  the  before-mentioned  power  in 
the  Indentures  of  Lease  andRelease  of  the  25th  and  26th  days 
of  March,  1742,  unless  by  will  hereinafter  mentioned. 

Lady  Lymington  by  her  will,  willed  and  desired  that  all 
her  debts,  legacies,  and  funeral  expenses,  be  first  paid  and 
satisfied  out  of  her  real  and  personal  estate,  which  she  did 
thereby  charge  with  the  same;  and  gave  and  bequeathed 
unto  her  sons.  Barton  Wallop  and  Bennet  Wallop,  the  sum 
of  2000 /•  a-piece,  and  gave  and  bequeathed  unto  her  son 
Henry  Wallop  the  sum  of  1000/.  Then  she  gave  other  spe^ 
cific  and  pecuniary  legacies.  And  to  her  daughter  Catherine 
the  sum  of  7000/.  besides  the  3000/.  she  was  entitled  to  by 
her  marriage  settlement,  which  would  make  her  portion 
10,000/.  to  be  paid  her  when  she  should  attain  the  agie  of  21 
years,  or  be  married :  but  in  case  she  should  happen  to  die 
before  she  attained  the  age  of  21  years,  or  be  married,  then 
iier  will  and  desire  was  thatf  the  said  sum  of  7000  /•  should 

go 
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go  and  be  equally  divided  amongst  her  younger  children. 
And  lastly,  all  the  rest  and  residue  of  her  goods,  chattels, 
pictures,  furniture,  and  estates  both  real  and  personal  what- 
soever and  wheresoever  she  died  possessed  of,  (after  the 
above  legacies  and  funeral  expenses  should  be  first  paid  and 
satisfied)  she  gave,  devised,  and  bequeathed,  unto  her  eldest 
son  John  Wallop,  Esquire,  conunonly  called  Lord  Viscount 
Lymington,  his  heirs  and  assigns* 

C}iMere-«-— Whether  the  will,  under  the  circumstances  afore- 
said, is  executed  according  to  law,  or  not ;  and 
if  the  same  will  operate  as  a  sufficient  appoints 
ment  by  virtue  of  the  deed  of  the  26th  of 
May,  1 742,  or  not. 

The  answer  to  this^query  will  depend  upon  several  others, 
and  I  am  of  opinion  that  the  power  might  be  executed  by 
will.  That  the  execution  of  this  will  in  the  manner  stated 
is  a  sufficient  execution  within  the  power.  That  though  she 
does  not  refer  to  the  power,  nor  describes  the  particular  lands 
subject  to  it,  otherwise  than  by  the  words  my  estate,  yet  if 
she  had  no  other  real  estate,  (as  from  its  being  stated)  that 
all  her  estates  were  settled,  I  presume  she  had  not,  I  think 
the  will,  as  penned,  must  from  necessity  be  understood  to 
mean  the  estates  included  in  her  power. 

That  the  several  sums  of  money  given  to  her  children  and 
others  were  charged  by  virtue  of  the  will  and  power,  so  far 
as  her  power  extended ;  and. 

That  the  real  estate,  subject  to  those  charges,  is  well 
passed  by  the  will,  as  an  appointment  to  John  Wallop,  her 
eldest  son. 

D.  Ifyder,  24th  April,  1750. 

His  honour  did  declare,  that  the  appointment  made  by  the 
said  late  Lady  Lymiugton  of  aooo/.  to  her  son,  the  plaintiflF, 
Barton  Wallop ;  of  aooo/.  to  her  son,  the  phdntiflF,  BeniftU 
Wallop  $  of  1000 /•  to  her  son,  the  plaintifi*,  Henry  Wallop; 
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of  7000  /•  to  her  daughter,  the  plaiotiff,  Catharine  Wallop ; 
and  of  500/L  to  tlie  defendant,  Jeffrey  Ekins ;  100/.  to  Eliza- 
beth Barton,  wife  of  Jeffirey  Barton;  100 L  to  Matthew- 
Barton  ;  100/.  to  Montague  Barton;  100/.  to  George  Rey- 
noldson;  10/.  to  Mary  Brett;  and  loL  to  Ann  Horsley,  is 
a  good  appointment.  And  did  order  and  decree  that  it.be 
referred  to  the  said  Master,  to  compute  interest  on  all  the 
several  sums  in  the  said  appointment  before  mentioned,  ex- 
cept the  7000/.,  to  the  plaintiff  Catherine  Wallop,  after 
the  rate  of  4L  per  cent,  per  annum,  from  the  end  of  one 
year,  after  the  death  of  the  said  late  Lady  Lymington.  And 
it  was  ordered,  that  the  said  several  sums,  and  interest,  to  be 
computed  as  aforesaid,  be  paid  by  the  defendants  John  San- 
derson and  Charles  Randolph,  out  of  the  surplus  of  the  money 
which  should  arise  by  sale  of  estates  vested  in  them  by  the 
said  act  of  Parliament.  And  that  the  rents  and  profits  there- 
of, after  the  other  trusts  mentioned  in  the  said  act  of  Par- 
liament were  performed,  and  the  several  other  sums  appointed 
for  the  several  other  persons  before  named,  and  interest  for 
the  same,  were  to  be  paid  them  respectively.  And  in  case 
there  should  be  any  surplus  of  the  money  which  should  arise 
by  sale  of  the  said  estate,  after  the  execution  of  the  trusts 
contained  in  the  said  act  of  Parliament,  and  the  payment  of 
the  said  several  sums  in  the  appointment  before  mentioned, 
and  interest  as  aforesaid,  it  was  ordered,  that  the  same  be 
laid  out  in  the  purchase  of  lands^  with  the  approbation  of  the 
said  Master :  and  such  lands  were  to  be  conveyed  to  the  de- 
fendant. Lord  Lymington,  and  his  heirs;  and  until  such 
purchase  should  be  made,  it  was  ordered  that  such  surplus 
be  laid  out  in  the  purchase  of  South  Sea  annuities,  subscribed 
in  the  name  and  with  the  privity  of  the  said  Accountant- 
General ;  and  he  was  to  declare  the  trust  thereof,  subject  to 
the  further  order  of  the  Court.  And  it  was  ordered  that  the 
interest  of  such  South  Sea  annuities  be  paid  to  the  same  per- 
sons as  would  be  eotitled  to  the  rents  and  profits  of  the  lands 
if  purchased. 
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No.  9. 

Fox  V.  Gregg  (k). 

Duchy  Court  of  Lancaster,  before  the  Chancellor  of  the 
Dnchy  of  the  county  Palatine  of  Lancaster,  assisted  by  Mr. 
Justice  Le  Blanq  and  Mr.  Justice  Heath. 

The  facts  wer€  stated  by  Mr.  Justice  Le  Blanc  in  giving 
judgment  as  follows : 

This  cause  comes  before  the  Court  by  appeal  from  the 
decree  pronounced  by  the  Vice-Cbancellor  of  the  county 
Palatine  of  Lancaster.  The  cause  was  originally  instituted 
by  Esther  Marsland.  The  cause  was  revived  by  her  execa" 
tor,  Adam  Fox,  and  the  decree  of  the  Vice-Chancellor,  by 
which  it  was  brought  to  this  Court,  declares  the  appointment 
by  the  testatrix,  Mary  Hamilton,  of  the  moiety  of  the  testa- 
tor's estate  to  be  illusory  and  void ;  and  that  the  moiety  is 
to  be  applied  in  such  manner  as  the  will  of  the  testator 
directs ;  and  it  orders  the  monies  to  be  divided  in  eighteen 
proportions. 

In  order  the  better  to  understand  the  cause,  I  will  shortly 
state  the  terms  of  the  testator's  will  creating  the  power.  The 
appointment  under  the  will,  and  some  view  of  the  facts  pro- 
duced from  the  prodigious  mass  of  papers  now  before  me. 
The  facts  are  these: — Robert  Hamilton,  merchant,  of  Man- 
chester, by  will,  duly  made  on  the  11th  July,  1777,  devised 
his  real  estate  to  be  converted  into  money,  and  added  to  bis 
personal  estate,  and  directed  the  residue  to  be  divided  in  two 
parts.  He  gave  one  moiety  to  Mary  Hamilton  his  wife,  for 
her  own  use  and  benefit,  and  the  other  moiety  was  to  be  put 
out  at  interest,  and  that  interest  to  be  paid  her  during  her 
life.  After  her  death,  he  directs,  '^  the  same  shall  be  paid 
to  and  divided  among  iny  cousins,  viz: — ^The  children  of 
my  late  uncles,  Robert  Hamilton  and  John  Hamilton,  and 

of 
(k)  Vide  mproj  p.  302. 
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of  my  late  aunt  Mary  Hobson,  and  my  cousin  Thomas  Daven. 
port^  the  children  of  my  late  uncle  £dward  Holt,  and  the 
grandchildren  of  my  late  uncle  Robert  Holt,  deceased,  in 
such  shares  and  proportions,  manner  and  form,  as  my  said 
wife  shall,  by  any  her  deed  or  deeds,  writings,  or  by  her  last 
will  and  testament  in  writing,  notwithstanding  her  coverture, 
to  be  by  her  duly  executed  in  the  presence  of  two  or  more 
witnesses,  direct,  order,  and  appoint/' — ^Then  comes  these 
words, — *^  And  in  default  of  such  direction,  order,  or  appoint- 
ment, I  give  and  bequeath  the  same  unto  my  said  cousins, 
to  be  equally  divided  amongst  them,  share  and  share  alike : 
and  it  is  my  will  and  mind  that  the  child  or  children  of  such 
of  my  cousins  as  are  now,  or  at  the  time  of  my  decease,  may 
be  dead,  or  of  such  of  them  who  shall  die  during  the  life  of 
my  said  wife,  shall  stand  in  the  place  of  their  deceased  pa- 
rent or  parents,  and  be  entitled  to  such  interest  and  benefit 
as  the  parent  or  parents  of  such  child  or  children  would  have 
been  entitled  to  by  this  my  will,  in  case  he  or  she  had  sur- 
vived my  said  wife.  And  I  nominate  and  appoint  my  said  wife, 
and  William  Crane,  executrix  and  executor  of  this  my  will.'' — 
The  facts  which  occurred  after  the  will  was  made  are  these : — 
The  testator,  Robert  Hamilton,  died  the  latter  end  of  1780, 
or  the  beginning  of  1781,  without  having  revoked,  or  in  any 
manner  altered  his  will. 

After  his  death,  Robert  Hamilton,  who  was  his  heir  at  law, 
and  eldest  son  of  Robert  Hamilton,  the  deceased  uncle  of  the 
testator,  claimed  to  be  entitled  to  and  took  possession  of  a. 
copyhold  estate  situated  at  Sowerby,  the  property  of  the 
testator,  because  it  was  undisposed  of,  and  had  not  been  sur- 
rendered to  the  use  it  was  to  be  applied  to  under  the  will. 
This,  it  must  be  observed,  does  not  make  any  difference  in 
the  will,  because  if  it  was  the  intention  of  the  testator  to 
have  this  copyhold  surrendered,  it  was  to  form  a  part  of  his 
general  fund,  therefore  that  circumstance  may  be  laid  out  of 
the  case. 

On  the  5th  of  May  1792,  in  the  life-time  of  the  testator's 

cousin 
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cousin  Robert  Hamilton,  the  testator^s  widow  and  ezeoatrizi 
Mary  Hamilton,  made  a  will  properly  attested  :-*In  that 
will,  after  reciting  the  power  gi?en  her  by  her  deceased  hus- 
band to  divide  and  appoint  one  moiety  of  his  personal  estate 
amongst  his  cousins,  in  such  shares  and  proportions  as  she 
should  by  deed  or  wall,  direct,  limit,  or  appoint,  she  ftnther 
adds,  that  Robert  Hamilton,  one  of  such  cousins,  being  the 
eldest  son  of  her  late  husband's  uncle,  Robert  Hamilton, 
had  since  his  death  claimed,  and  was  then  in  possession  of, 
a  copyhold  estate  of  which  her  said  husband  was  seised  in 
fee^  and  which  he  intended  to  devise  by  his  will,  but  whidi 
did  not  pass  thereby  for  want  of  having  been  surrendered  to 
the  use  thereof;  and  that  she  therefore  considered  the  said 
Robert  Haihihon,  the  son,  and  his  issue,  as  sufficiently  pro- 
vided for  by  such  copyhold  estate ;  and  she,  the  said  Maij 
Hamilton,  declared  her  will,  and  directed  and  appointed  the 
aaid  moie^  of  the  residue  of  her  deceased  husband's  real  and 
personal  estate  to  be  paid  and  divided  as  follows ;  thait  is  to 
•ay,  the  sum  of  one  shilling,  (part  thereof)  be  paid  unto 
Robert  Hamilton,  the  eldest  son  of  her  late  husband's  uncle 
Robert  Hamilton,  if  he  should  be  living,  and  if  he  should  be 
dead,  then  to  his  issue,  as  and  for  and  in  full  of  his  or  his 
issue's  share  of  the  said  moiety,  and  that  the  remainder  of  the 
moiety  should  be  divided  into  so  many  and  such  shares  and 
portions  as  the  same  would  have  been  divided  into  under  her 
said  husband's  will,  in  case  the  sdd  Robert  Hamilton,  the 
son,  had  did  without  issue. 

In  1794,  after  the  making  of  this  will,  Robert  Hamilton, 
the  eldest  son  of  the  heir  at  law  of  the  uncle  of  the  testator, 
died,  leaving  issue  fpur  or  more  children,  namdy  Robert 
Hamilton,  of  Bramhall,  in  the  county  of  Chester,  farmer,  his 
eldest  son  and  heir  at  law ;  Ann  Clark,  of  Bullock  Smithy, 
in  the  said  county,  widow;  Margaret  Downing,  wife  of 
George  Downing,  of  Marple,  in  the  said  county,  and  others. 

In  1806,  Mary,  the  widow  and  executrix  of  the  testator, 
made  a  codicil,  and  after  giving  certain  legacies  ''  confirms 

her 
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her  will  ia  all  r^pects,  except  as  to  the  legacies  hereby 
altered ;"  at  the  time  of  making  this  codicil  Robert  Hamilton 
was  dead,  but  had  left  children. — She  lived  to  1810,  and  then 
died. 

The  case  was  argued  at  great  length,  by  W.  D.  Erans, 
Dackworth  and  Lyon,  Sugden,  J-  Williams,  and  Richards, 
for  difiereni  parties. 

It  was  admitted  that  the  heir  could  not  be  put  to  his 
election,  Judd  v.  Pratt,  1 5  Ves.  390.  Evans  in  support  of 
the  appeal,  insisted  that  the  appointment  by  the  will  was 
valid  at  law,  and  the  equitable  doctrine  did  not  ap]d[y,.in  this 
case,  because  the  appointee  of  the  illusory  share  died  in  t]|e 
life-time  of  the  testatrix.  Illusory  appointments  have  only 
been  relieved  against  at  the  suit  of  parties  deluded.  The 
original  equity  is  personal.  The  doctrine  ought  not  to  be 
extended,  for  it  is  against  the  intention.  The  rale  requires 
a  fair  distribution*  The  general  doctrine  has  been  confined 
by  the  late  cases,  Spencer  v.  Spencer,  5  Ves.  362 ;  Butcher 
V.  Butcher,  9  Ves.  381,  16  Ves.  15.  The  doctrine  does  not 
prevail  where  there  is  a  provision  aliunde.  This  shows  Jthe 
personal  nature  of  the  equity.  But  at  all  events,  the  subse* 
quent  codicil  made  good  the  will.  On  Robert's  death,  she 
might  exclude  him,  his  children,  and  representatives.  She 
could  not  have  made  an  appointment  in  his  favour.  .The 
codicil  is  executed  by  two  witnesses. 

Sugden,  contra,  contended  that  the  power  did  not  authorize 
an  exclusive  appointment,  Kemp. v.  Kemp,  5  Ves.  849,  and 
that  Robert  was  not  sufficiently  provided  for  so  as  to  autho« 
rize  the  widow  to  exclude  him  in  effect,  5  Ves.  861 ;  2  Scho. 
and  Lef.  151 ;  1  Ves.  and  Bea.  97.  The  appointment,  there* 
fore,  by  the  will,  was  illusory  and  void,  and  the  codicil  did 
not  give  effect  to  it  as  a  new  will,  or  operate  as  an  appoint- 
ment. Holmes  v.  CoghiU,  7  Ves.  499,  12  Ves.  206;  Lane  9. 
Wilkins,  10  East.  241 ;  Hamilton  v.  Royse,  2  Scho%  and  Lef. 
315;  Cadogan  v.  Sloane,  App.  No.  22,  to  4th  edit,  of  Sugd. 

on 
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on  Parch.  The  will  must  stand  as  it  did  at  the  time  of  making 
it.    For.  26. 

Mr.  Justice  Le  Blanc  (after  having  taken  time  to  consider) 
pronounced  the  following  judgment: 

It  was  fully  admitted  by  counsel  for  the  Appellant  that  the 
appointment  of  the  moiety  in  the  will  of  Mary  Hamilton 
could  not  be  supported,  inasmuch  as  it  gave  one  ihillif^  only 
to  Robert  Hamilton,  one  of  the  cousins  of  the  testator ;  and 
whatever  doubts  may  have  arisen  in  a  court  of  equity,  as  to 
what  is  to  be  considered  a  proper  appointment  of  this  moie^ 
under  tlie  will  of  the  testator,  there  can  be  no  doubt  that  the 
appointment  in  this  will  executed  by  Mary,  wife  of  the  tes* 
tator,  was  the  same  as  no  appointment  at  all;  but  then  it  was 
contended  that  the  person  to  whom  this  residuary  bequest 
bad  been  made  was  to  be  considered  as  not  existing  at  the 
time  her  codicil  was  made;  and  if  he  was  not  to  be  consi*' 
dered  in  existence,  none  of  the  parties  could  take  advantage 
of  the  will  as  if  he  had  been  living  when  the  codicil  was 
made*  It  was  further  contended,  tliat  this  codicil  of  1806 
operated  as  a  new  deed.  Robert  Hamilton  was  dead,  and 
taking  that  to  b^  so,  no  appointment  could  be  made  to  him, 
because  he  was  out  of  the  way.  Now,  whatever  weight  this 
might  carry,  under  a  supposition  that  Robert  Hamilton  had 
left  no  issue,  it  appears  to  us  that  his  having  left  issue  is  an 
answer  to  this  objection,  and  sufficient  to  decide  the  present 
question  before  the  Court.  It  is  observed,  that  the  original 
testator,  Robert  Hamilton,  considers  to  whom  he  will  gife 
this  moiety,  and  his  mind  is  obviously  bent  on  the  persons ;  he 
describes  them  as  his  cousins,  and  then  he  particulariases  the 
stock  from  which  his  cousins  spring:  namely,  the  children 
of  bis  late  uncles,  Robert  Hamilton,  and  John  Haoulton,  and 
of  his  aunt  Mary  Hobson.  In  addition  to  those,  he  mentions 
his  cousin,  Thomas  Davenport,  the  children  of  his  unde, 
Edward  Holt,  and  the  grand-children  of  his  uncle  Robert 
Holt,  which  shows  he  meant  his  cousins  once  removed,  and 

that 
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that  lie  had  no  intention  to  convert  his  estate  to  the  use 
of  the  children  of  uncles  and  aunts  fortlier  removed ;  and 
when  he  states  that  it  is  for  such  children  who  stand  in  the 
place  of  their  parent  or  parents  deceased,. it  clearly  proves 
that  it  was  his  will,  at  all  events,  the  children  should  stand  in 
the  place  of  their  parents,  as  to  any  benefit  the  deceased 
cousins  were  to  derive  under  this  will;  and  it  is  clear  that  in 
case  an  appointment  had  been  made  the  benefit  was  to  be 
derived  by  those  persons.  The  interest  of  this  moiety  being 
by  her  to  be  disposed  of  according  to  her  husband's  will, 
could  it  be  said  that  she  had  the  power  to  apply  it  difierently, 
and  create  a  new  interest  after  her  death  ?  The  testator  has 
clearly  distinguished  the  persons  to  be  benefited,  by  direct- 
ing it  to  go  in  a  regular  line,  namely,  among  those  whom  he 
considers  the  children  of  his  uncles,  and  it  is  clear  to  me  that 
he  was  contemplating,  at  the  time  he  made  his  will,  thedeath  of 
those  who  might  die,  and  the  interest  of  those  who  might 
oudive  them.  If  his  wife,  at  whose  death  the  appointment 
could  not  take  place,  knew  the  way  this  interest  would  apply, 
and  appointed  it  to  go  contrary  to  the  will  of  the  testator, 
of  course  it  decides  the  question;  for  in  that  case  will  the 
a4>pointment  be  looked  at,  or  will  her  codicil,  by  which  she 
confirmed  her  appointment,  be  valid?  It  cannot  be  valid, 
inasmuch  as  it  has  appointed  this  moiety  while  there  were 
others  in  existence  to  whom  some  appointment  ought  to  have 
been  made,  and  to  whom  none  was  mAde,  videlicU,  Robert 
Hamilton  and  his  issue.  There  were  his  children,  who  ought 
to  stand  in  his  place,  and  have  such  appointment  of  shares  as 
a  court  of  equity  might  limit.  I  have  considered  this  ques- 
tion ;  and  my  opinion  is,  that  the  object  of  the  testator's  will 
was  to  give  this.moiety  to  his  cousins,  and  that  his  putting 
the  children  in  the  situation  of  the  parent  or  parents  is  a 
clear  definition  of  his  will ;  such  we  think  was  the  intention 
of  the  testator ;  his  object  was  to  put  the  children  in  the 
situation  of  the  parent  in  respect  to  this  moiety,  and  it  mat- 
ters not  how  the  will  gives  the  power  of  appointment  to  the 
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widow.  Could  it  be  contended,  if  all  the  cousins  had  died  in 
her  life-time,  and  had  left  children,  the  wife's  power  of  appoint- 
ment would  have  enabled  her  to  appoint  to  one  child  in 
exclusion  of  the  whole,  especially  after  the  testator  had 
selected  the  children  of  his  uncles  and  aunt,  to  be  objects 
of  his  bounty?  Supposing  that  all  the  children  of  his  uncle 
should  be  dead,  the  testator,  at  the  time  of  making  his  will, 
directs  that  the  child  or  children  of  his  cousins  deceased,  either 
at  the  time  of  making  his  will,  or  who  may  die  during  the  life 
of  his  wife,  shall  be  entitled  to  such  interest  or  benefit  as  the 
parent  or  parents  would  have  been  entitled  to  in  case  they  had 
survived  his  wife.  He  describes  Robert  Hamilton,  John 
Hamilton,  and  Edward  Holt,  his  uncles,  and  Mary  Hobson, 
his  aunt,  as  the  stock  which  is  to  be  benefited,  and  the 
descendants  of  those  persons  were  to  receive  benefit  in  the 
appointment  of  the  moiety  by  the  widow,  for  this  reasca, 
it  appears  to  me  that  the  appointment  in  the  will  of  Mary 
Hamilton  is  invalid;  and  therefore  the  fund  becomes  ap- 
plicable to  the  use  of  the  will  of  the  testator.  I  therefore  shall 
submit  to  the  Chancellor  of  the  Duchy,  that  the  decree  of  the 
Vice-Chancellor,  declaring  the  appointment  by  the  testatrix 
illusory  and  void,  shonld  be  affirmed,  and  the  costs  of  all  the 
parties  paid  out  of  the  fund ;  and  the  decree  of  the  Vice- 
Chancellor  was  accordingly  affirmed. 

No.  10. 

Earl  of  Cardigan  v.  Montagu, 
B,eg.  Lib.  A.  1754,  fol.  406 (0* 

This  Case  arose  upon  a  question  of  Election. 

It  appeared  that  the  late  Duke  of  Montagu,  under  a  power 
contained  in  his  marriage  settlement,  executed  leas^  to  the 
defendant,  Edward  Montagu,  who  executed  declarations  of 

trusty 
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trust,  declaring  such  leases  to  be  made  in  trust  for  the  Duke ; 
and  the  defendants  prayed  an  inquiry  as  to  the  quantum  of 
the  rent,  &c.  before  they  were  put  to  their  election,  and  hoped 
that  the  Court  would  thereupon,  first  determine  the  validity 
or  invalidity  of  such  leases. 

Whereupon  it  was  referred  to  Master  Montagu,  to  look 
into  the  several  leases  which  were  made  by  the  Duke  to 
Edward  Montagu,  of  the  settled  estate,  which  were  then  sub- 
sisting, and  to  inquire  what  powei's  were  vested  in  the  Duke 
for  leasing  the  estates,  and  to  state  his  opinion  thereon. 

The  Master  by  bis  report  stated  that  he  had  inquired  what 
powers  were  vested  in  the  Duke ;  and  that  the  only  power 
which  was  vested  in  him  was .  contained  in  a  settlement  of 
Jan.  1704,  in  the  words  following;  ^'  Provided  also,  tliatit 
shall  be  lawful  for  the  said  Earl  Montague,  and  John  (the  late 
Duke,)  as  they  should  be  in  possession  during  their  lives  res* 
pectively,  by  Indenture  under  his  or  their  respective  hand  or 
hands,  and  seal  or  seals,  attested  by  two  or  more  credible 
witnesses,  to  make  any  lease  or  leases  of  all  those  iron-works 
and  furnaces  in  the  city  of  Southampton,  and  of  all  other  the 
lands,  tenements,  woods,  hereditaments,  rights,  privileges, 
and  other  things,  mentioned  in  and  agreed  to  be  demised  by 
the  Earl,  by  an  Indenture  bearing  date  the  29th  Dec.  1701, 
and  certiiin  deeds  therein  recited,  for  such  term  and  terms,  and 
under  such  rents,  covenants,  and  agreements,  as  are  therein 
agreed  on,  or  to  any  person  or  persons,  from  time  to  time,  for 
any  term  or  number  of  years  absolute,  not  exceeding  thirty, 
one  years,  or  for  any  number  of  years  determinable  on  one, 
two,  or  three '  lives  in  possession  or  reversion,  or  by  way  of 
future  intere^,  so  ds  there  be  not  in  being  at  one  and  the 
same  time  any  lease  or  leases  for  years  absolute,  for  above 
tbirty-one  years  in  the  whole,  and  so  as  all  such  leases,  deter- 
minable on  Kfe  or  liVesbe  n6t  to  continue  longer  than  for 
three  lives,  and  so  as  upon  every  such  lease  there  be  reserved 
such'  rents  or  'payments,  or  more,  as  by  the  said  Indentures 
therein  before  refenred  to  was  mentioned  and  agreed  to  be 
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reserved ;  and  also,  by  any  Indenture  in  like  manner  to  be  made 
and  attested,  to  make  any  lease  or  leases  of  any  of  the  said 
messuages  in  the  county -of  Middlesex,  for  the  enoourage- 
ment  of  re-lmilding  the  same,  for  any  term  or  terms  not  ex- 
ceeding sixty-one  years  from  the  making  thereof,  at  and 
under  the  like  respective  rents  as  were  paid  for  the  same  cfn 
the  first  building  thereof,  or  more ;  and  also  by  any  Indentoie, 
in  like  manner  to  be  made  and  attested,  to  make  any  lease  or 
leases  of  all  or  any  other  part  or  parcel,  parte  or  parcels  of 
the  same  premises  before  mentioned,  other  than  the  said 
capital  messuage   called  *Ditton-house,  and    the  ordiaids, 
gardens,  yards,  and  lands  limited  to  the  use  of  Lady  Mary 
Churchill,  and  also  other  than  the  aforesaid  mansion-house 
called  Boughton-house,  with  the  appurtenances  thereof,  nnto 
any  person  or  persons  for  the  term  of  twenty-one  years,  or 
for  any  term  or  number  of  years,  not  exceeding  twenty-one 
years,  or  for  any  term  or  number  of  years  determinable  npon 
the  death  of  one,  two,  or  three  lives  in  possession,  or  by  way 
of  future  interest  of  such  of  the  said  premises  as  have  been 
usually  demised  for  one,  two,  or  three  life  or  lives,  or  for  yean 
determinable  upon  the  death  of  one,  two,  or  three  person  or 
persons,  so  as  such  estates  granted  in  possession,  and  by  way 
of  future  interest  absolute,  be  not  made  to  continue  longer 
than  for  twenty-one  years,  and  so  as  such  terms  for  years 
granted  for  longer  time  than  twenty-one  years  be  all  made 
determinable  upon  the  deaths  of  one,  two,  or  three  persons  at 
the  most,  and  so  as  upon  all  such  leases  made  of  such  part  of 
'  the  said  premises  as  have  been  usually  let  for  three  lives,  or 
for  any  term  of  years  determinable  npoa  one,  two,  or  three 
life  or  lives  in  possession  or  by  way  of  fiitnre  interest  as  afore- 
said, there  be  reserved,  to  continue  due  and  payable  yearly, 
during  such  leases,  the  ancient,  usual  and  accustomed  renttf 
boons,  hsriots,  and  services  usually  paid  for  the  same,  or  morCt 
and  so  as  by  and  upon  all  such  leases  to  be  mad#for  tweoty- 
one  years,  or  any  less  term  of  years  absolute,  not  usaally  let 
for  life  or  lives,  or  for  years  determinable  on  lives  as  aforesaid, 

there 
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there  be  reserved,  to  continue  due  and  payable  yearly,  during 
the  continuance  of  such  leases,  the  utmoit  and  best  improved 
yearly  rent  or  rentSf  which  at  the  time  of  making  thereof  can  or 
may  be  reasonably  gotten^  without  fine  or  other  income  for  the 
same,  and  so  as  in  every  such  lease  or  leases  which  shall  be 
made  by  virtue  of  any  of  the  powers  aforesaid,  there  be  con* 
tained  a  condition  of  re-entry  for  non-payment  of  the  said 
rent  or  rents  thereby  to  be  reserved,  and  so  as  such  lease  or 
leases  be  made  without  impeachment  of  waste  by  express 
words  to  be  therein  contained,  and  so  as  the  lessee  or  lessees 
to  whom  such  lease  or  leases  be  made  do  es^ecute  counter-  ^ 
parts  thereof."  * 

(1)  And  the  Master  found  twenty-four  leases  respectively 
numbered  from  one  to  twenty-four,  both  inclusive,  to  have 
been  all  the  leases  granted  by  the  Duke  under  the  power ;  and 
be  stated  that  he  had  proceeded' to  look  into  them.  And  he 
found  that  the  first  three  of  such  leases,  severally  numbered 
1,  2,  and  3,  were  each  of  them  made  for  the  absolute  term  of 
twenty-one  years  commencing  at  Lady-Day  1749;  and  that 
all  the  otlier  twenty-one  leases  were  respectively  made  for  the 
term  of  ninety-nine  years  commencing  at  Lady-Day  1749,  if 
the  plaintiffs,  Mary  Countess  of  Cardigan,  her  eldest  son,  and 
the  Duchess  Dowager  of  Manchester,  or  any  of  them;  should 
so  long  live ;  and  as  to  the  lease  No.  1,  whereby  the  mansion- 
house  called  Montagu-house,  &c.  were  demised  to  Edward 
Montagu  for  twenty-one  years  absolutely,  at  the  yearly  rent 
of  300/.  payable  half-yearly,  at  Michaelmas  and  Lady-Day, 
unto  the  testator  the  late  Duke,  and  the  person  or  persons 
who  for  the  time  being  should  be  seised  of  the  premises  in 
remainder  after  him,  with  a  proviso  therein  contained,  that  if 
the  Duke  should  at  any  time  during  his  life,  and  the  conti- 
nuance of  such  lease,  pay  or  tender  or  cause  to  be  paid  or 
tendered  to  the  said  Edward  Montagu,  his  executors,  admi- 
nistrators, or  assigns,  in  the  dining-hall  of  GrayVInn,  21. 
then  the  lease  and  all  clauses,  8cc.  therein  contained^  should 
absolutely  determine ;  and  the  like  proviso  or  power  being 
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inserted  Id  every  one  of  the  said  twenty-four  leases,  and  no 
other  objection  having  been  made  before  the  said  Master  to 
the  said  lease.  No.  1,  but  what  arose  from  such  proviso,  which 
objection  had  been  made  to  every  one  of  the  said  twenty-fonr 
leases,  the  Master  conceived  that  the  lease  No.  1,  notwith- 
standing soch  objection,  was  a  valid  lease,  and  warranted  by 
the  said  power  of  leasing  (m). 

(2)  But  as  to  the  said  lease,  No.  2,  whereby,  not'  only  the 
honour  of  Gloucester,  but  likewise  sixteen  several  manon 
in  Northampton,  and  more  particularly  the  manor  of  Bough- 
ton,  and  a  great  walk,  and  Boughton  Park,  with  the  deer 
therein,  together  with  6ther  lands  in  Northampton,  and  also 
the  manor  of  Beaulieu  in  Southampton,  w^re  demised  to 
Edward  Montagu  for  the  like  term  af  twenty-one  years  abso- 
lute, at  the  yearly  rent  of  600  /.  payable  half-yearly  as  afore- 
said, the  said  Master  did  conceive,  from  the  general,  exten- 
sive, casual  and  uncertain  natures,  and  values  of  the  greater 
part  at  least  of  the  premises,  and  the  great  difficulty,  if  not 
utter  impossibility  aristllji;  from  thence,  of  forming  aojjadg- 
ment  whether  the  rent  thereby  reserved  was  the  utmost  and 
best  improved  yearly  rent  which  at  the  time  of  making  snch 
lease  could  or  might  have  been  reasonably  gotten  for  all  the 
premises,  and  the  rather  as  there  was  no  exception  contained 
therein  of  Boughton-house,  &c.  which  were  expressly  ex- 
cepted out  of  the  said  power  of  leasing,  for  the  said  reasons 
he  did  conceive  that  the  lease.  No.  2,  was  not  a  valid  lease, 
nor  warranted  by  the  power  (n). 

(3)  And  as  to  the  said  lease,  No.  3,  whereby  the  manor  of 
Bitton  and  Ditton  Park,  together  with  a  farm  called  HamSi 
and  ten  acres  of  land,  were  demised  to  Edward  Montagu  for 
the  like  term  of  twenty-one  years,  at  the  yearly  rent  of  ago?, 
payable  as  aforesaid,  there  being  no  exception  contained  in 
such  lease  of  Ditton-house,  Sec.  limited  by  the  marriage 
settlement  to  the  use  of  Lady  Mary  Churchill  for  life,  which, 
it  was  admitted  before  the  said  Master,  were  part  of  the 

manor 
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manor  of  Ditton,  and  were  expressly  excepted  out  of  the 
power  of  leasing,  he  did  therefore  conceive  the  said  lease. 
No.  3,  not  to  be  a  valid  lease,  nor  warranted  by  the 
power  (0). 

(4)  And  as  to  the  lease,  No.  4,  whereby  the  iron-works  in 
the  county  of  Sbuthampton,  and  also  two  corn-mills,  and  the 
land  thereto/  with  other  lands,  were  demised  to  Edward 
Montagu  for  the  term  of  99  years  determinable  on  the  lives 
of  three  several  persons  therein  named,  which  said  iron-works 
and  furnaces,  and  other  premises  demised,  did  appear  to  be 
a  part  only  of  the  premises  comprised  in  the  Indenture  of 
December  1701,  referred  to  in  the  said  power  of  leasing,  and 
which  same  part  was  by  the  same  Indenture  agreed  to  be 
separately  and  distinctly  demised,  although  i|pon  looking  into 
such  new  lease,  No.  4^  and  comparing  the  same  with  the 
said  Indenture,  and  particularly  with  the  articles  of  agree- 
ment therein  recited,  it  did  appear  that  the  very  same  pre- 
mises were  separately  and  distinctly  demised  by  the  said  new 
lease,  No.  4,  and  that  such  and  theM.me  rents  and  payments 
were  thereby  reserved  as  by  the  said  Indenture,  and  the  other 
indentures  and  articles  therein  recited,  were  mentioned,  and 
agreed  to  be  reserved,  yet  the  said  Master  found  that  in  the 
said  articles  there  was  contained  not  only  a  covenant  on  the 
part  of  the  lessee  to  maintain,  keep,  and  leave  the  said  pre- 
mises in  sufficient  repair,  but  that  there  were  also  contained 
therein  several  other  covenants  on  the  part  of  the  lessee,  with 
regard  to  the  time  or  manner  of  cutting  or  felling  the  several 
coppices  and  underwoods  thereby  agreed  to  be  demised,  the 
not  putting  any  stock  or  cattle  into  such  coppice,  and  the 
like, '  all  in  their  nature  tending  to  the  preservation,  good 
management  and  improvement  of  the  said  premises;  and  that 
no  such  covenants  on  the  part  of  the  lessee  were  contained  ia 
the  said  new  lease.  No.  4 ;  and  as  by  the  said  power  of  leas- 
ing it  seemed  to  be  particularly  intended  that  all  leases  tp 
be  made  of  the  said  iron-works  and  furnaces,  and  other  the 

premiss 
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premises  mentioned  in  the  aforesaid  Indenture,  or  by  any 
of  the  deeds  therein  recited,  should  be  made,  not  only  under 
such  rents  and  payments,  but  Hkewise  under  such  coyenaoti 
and  agreements  as  were  therein  particularly  agreed  on,  and 
the  aforesaid  several  covenants  on  the  part  of  the  lessee, 
being  wholly  omitted  in  the  said  new  lease.  No.  4,  for  that 
reason  the  said  Master  conceived  such  new  lease  not  to  be  a 
valid  lease,  nor  warranted  by  the.  power  (p). 

(5)  And  as  to  the  lease.  No.  5,  whereby  Palace  Farm,  and 
other  land?  in  Bewley,  were  demised  to  Edward  Montagu  for 
the  like  term  of  99  years  determinable  on  the  same  lives, 
amongst  which  premises  so  demised  were  contained  other 
part  of  the  premises  comprised  in  the  said  Indenture  of  the 
29th  December  1701,  and  thereby  also  agreed  to  be  sepa-^ 
rately  and  distinctly  demised ;  and  although  upon  looking 
into  such  lease.  No.  5,  and  comparing  the  same  with  the 
said  Indenture  of  the  29th  December  1701,  the  same  rents 
and  payments  did  appear  to  be  reserved  by  the  said  lease, 
No.  5,  as  by  the  said  Indenture  of  the  29th  December  1701, 
end  the  Indentures,  &c.  therein  recited,  was  mentioned,  and 
agreed  to  be  reserved  in  respect  of  such  part  of  the  said 
premises  as  were  comprised  in  the  Indenture  of  the  29th 
December  1 701,  yet  it  appearing  that  such  lease,  Ko.  5,  did 
also  contain  some  other  lands  and  premises  not  comprised  in 
the  said  Indenture  of  the  29th  December  1701,  and  partico-* 
larly  certain  lands  therein  mentioned,  for  that  reason  the 
eaid  Master  ^id  conceive  that  the  said  lease.  No.  5,  was  not 
a  valid  lease,  nor  warranted  by  the  power  (;). 

(6)  And  as  to  the  five  several  leases  foUowing,  viz.  No.  6, 
No.  7,  No.  8,  No.  9,  and  No.  10,  whereby  certain  mes- 
suages, 8cc.  were  severally  demised  unto  the  said  £dward  Mon- 
tagu for  the  like  term  of  99  years  determinable  on  the  same 
three  Kves,  it  having  been  objected  before  the  said  Master, 
that  the  several  farms  and  premises  so  as  aforesaid  separatdly 

demised 
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demised  by  the  said  five  several  leases,  had  not  been  usually 
demised  for  one,  two,  or  three  lives,  or  for  years  determin- 
able upon  the  death  of  one,  two,  or  three  person  or  persons, 
and  no  old  leases,  nor  any  other  evidence  having  been  laid 
before  him  to  show  that  such  several  farms  and  premises  had 
been  usually  so  demised,  the  said  Master  did  for  that  rea^ 
son  conceive  that  none  of  the  said  five  leases  numbered, 
^f  7f  8>  9>  ^^^  ^^9  ^^^  appear  to  be  valid  leases,  or  to  be 
warranted  by  the  power  (r). 

(7)  But  as  the  five  several  other  new  leases  following,  viz* 
No.  11,  No.  12,  No.  13,  No.  14,  and  No.  15,  whereby  the 
messuages,  8cc.  therein  mentioned  were  severally  demised 
to  Edward  Montagu  for  the  like  term  of  99  years  determin- 
able upon  the  same  three  lives,  to  maintain  and  support 
which  said  five  new  leases,  five  several  old  leases  had  been 
produced  before  the  said  Master,  by  which  it  did  appear 
that  the  several  messuages,  &c.  so  as  aforesaid  separately 
demised  by  the  said  five  new  leases,  were  in  like  manner  sepa- 
rately demised  by  the  said  five  old  leases,  but  upon  looking  into 
such  five  old  leases,  and  comparing  the  same  with  the  five 
new  leasres,  he  found,  that  in  each  of  the  said  five  old  leases, 
or  counterparts,  and  also  in  each  of  the  said  five  new  leases, 
there  was  contained  a  covenant  on  the  part  of  the  lessee  ^o 
bear,  pay,  and  discbarge  all  taxes,  rates,  duties,  and  impo* 
sitions  whatsoever ;  and  that  in  all  of  the  said  five  old  leases 
there  was  also  contained  a  covenant  on  the  part  of  the 
lessee  to  maintain,  keep,  and  leave  the  demised  premises  in 
sufficient  repair;  and  that  in  some  of  the  said  five  old  leases 
or  counterparts  there  were  likewise  contained  covenants  oa 
the  parts  of  the  lessees  to  spend  and  lay  upon  the  demised 
premises  all  the  dung,  manure,  or  compost  thence  arising; 
and  also  not  to  demise,  alien,  or  assign  any  part  of  the 
said  demised  premises  without  the  license  in  writing  of 
the  lessor,  his  heirs,  or  assigns;  but  that  no  such  covenants 
as  last  mentioned  were  contained  in  any  of  the  said  five  new 
leases :   however,  it  appearing  that  the  same  several  and 

respective 
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respective  ancient,  usual,  and  accustomed  rents,  boonsi 
and  services  which  had  been  usually  paid  for  and  in  respecl 
of  the  several  messuages  and  premises  separately  demised  by 
the  said  five  new  leases,  were  severally  reserved  by  such  five 
new  leases,  and  thereby  made  to  continue  due  and  payable 
yearly  during  the  contbuance  of  such  leases,  and  no  other 
particular  objection  having  been  made  to  any  of  the  said 
five  new  leases  but  what  arose  from  the  omission  of  sudi 
several  covenants  as  were  before  mentioned,  the  said  Master 
did  conceive,  that  notwithstanding  such  objection,  the  afore- 
sud  five  new  leases  numbered,  11,  la,  13,  14,  and  iSt 
were  each  of  them  valid  and  efiectual  leases,  warranted  by 
the  power  (1). 

(8)  But  as  to  the  remaining  nine  leases,  viz.  No.  16, 17,  i8» 
19,  so,  11,  2%,  23,  and  24,  whereby  certain  farms,  8cc«  were 
respectively  demised  to  Edward  Montagu,  for  the  like  term  of 
ninety-nine  years,  determinable  on  the  same  three  lives ;  to 
maintain  and  support  which  nine  new  leases,  nine  several  old 
leases,  or  counterparts,  had  been  produced  before  the  said 
Master,  by  which  it  did  appear  that  the  several  messuages 
and  premises,  so  as  aforesaid  separately  demised  by  the  said 
nine  new  leases,  were  in  like  manner  separately  demised  in 
and  by  the  said  nine  old  leases ;  but  upon  looking  into  such 
nine  old  leases  and  comparing  the  same  with  the  nine  new 
leases,  the  said  Master  found,  that  in  every  one  of  the  said 
nine  old  leases,  there  were  contained  covenants  x>n  the  part 
of  the  lessees  to  bear,  pay,  and  discharge  all  taxes^  rates^ 
duties,  and  impositions  whatsoever;  and  also  to  maintain, 
and  keep,  and  leave  the  demised  premises  in  sufficient  repair; 
and  that  in  several  of  the  said  nine  old  leases  there  were 
likewise  contained  covenants  on  the  parts  of  the  lessees  to 
spend  or  lay  upon  the  said  demised  premises  all  the  duog, 
manure,  or  compost  thence  arising ;  and  also  not  to  demise, 
alien,  or  assign  any  part  of  the  said  demised  premises  without 

the 
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the  license  in  writing  of  the  lessor,  bis  heirs  or  assigns ;  and 
more  particularly  in  the  old  lease,  bearing  date  the  20th  day 
of  April  1664,  produced  before  him,  to  maintain  and  support 
the  new  lease,  No.  19,  there  was  contained  a  covenant  on 
the  tenants  part  to  grind  at  the  mill  of  the  said  lessor,  situate 
in  Bewley,  all  the  corn  and  grd'n  which  they  should  spend  in 
and  upon  the  said  demised  premises ;  and  that  in  another  old 
lease,  bearing  date  the  20th  day  of  April  1688,  produced  be- 
fore the  said  Master,  to  maintain  and  support  the  new  lease. 
No.  20,  there  was  contained  a  like  covenant  on  the  tenant's 
part,  to  grind  all  his  com  at  the  lessor*!  mill  aforesaid  ;  all 
which  covenants  on  the  parts  of  the  said  lessees,  as  they  did 
in  their  nature  tend  to  the  preservation,  management,  and 
improvement  of  the  premises  demised,  were  for  .that  reason 
for  the  benefit,  advantage,  and  security,  not  only  of  the  im- 
mediate lessors^  but  likewise  of  all  persons  claiming  after 
them ;  but  he  found  that  neither  the  said  covenant  to  bear, 
pay,  and  discharge  all  taxes,  8cc.  nor  any  of  the  several  other 
covenants  therein  before  particularly  mentioned  were  con* 
tained  in  any  of  the  said  nine  new  leases,  and  that  the  like 
covenant  for  grinding  com  in  the  said  mill  was  not  contained 
in  either  of  the  said  two  new  leases  respectively  numbered  19, 
so ;  and  as  the  said  several,  ancient,  usual,  and  accustomed 
rents  which  were  usually  paid  under  the  said  nine  old  leases, 
did  by  means  of  the  said  covenant  for  the  tenants  paying 
and  discharging  all  rates  and  taxes  become  clear  and  net 
rents,  freed  from  any  deduction  whatsoever,  and  for  want  of 
such  covenants,  the  several  rents  reserved  by  the  said  nine 
new  leases  must,  he  conceived,  be  subject  and  liable  to  a 
deduction  thereout,  upon  account  not  only  of  the  land-tax, 
but  likewise  of  other  rates  and  taxes  which  tended  mani- 
festly to  the  prejudice  of  the  persons  who  since  the  decease 
of  the  Duke  had  been,  or  might  thereafter  be  seised  of  the 
demised  premises:  Under  those  circumstances,  the  Master 
craved  leave  to  submit  to  the  judgment  of  the  Court,  how  far 
the  several  rents  which  appeared  to  be  nominally  reserved  by 

the 
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the  said  nine  new  leases,  for  the  want  of  such  covenants  for 
the  teoaots  paying  and  discharging  all  rates  and  taxes,  oonld, 
or  ought  to  be  deemed,  in  substance  and  effect,  the  same 
several  ancient  rents  as  were  usually  paid  by  virtue  of  the  said 
nine  old  leases,  which  seemed  to  be  expressly  required  by  the 
said  power  of  leasing ;  and^gDonsequently,  whether  the  said 
nine  new  leases  were  valid  leases,  and  warranted  by  the  pow^ 
or  not ;  and  more  particularly,  whether  the  said  two  new 
leases,  respectively  numbered  19  and  20,  were  not  invalid  for 
'Want  of  the  like  covenants  on  the  tenants  part  for  grinding 
their  com  at  the  lessor's  mill  as  were  contained  in  the  before- 
mentioned  two  old  leases,  the  same  appearing  to  be  in  its 
nature  a  boon  or  service  ($)'. 

An  exception  was  taken  by  the  defendants  to  the  report 
for  that  the  said  Master  had  by  his  report  certified,  that  he 
conceived  that  the  five  several  leases  therein  mentioned  by  the 
numbers  ii,  12, 13,  14,  and  15,  were  valid  leases,  and  war* 
ranted  by  the  power ;  whereas  the  defendants  insisted  that  he 
ought  to  have  certified  that  the  said  five  leases  were  not  valid 
leases. 

His  Lordship  held  the  said  defendants  said  exception  to  be 
good  and  sufficient,  and  therefore  ordered  that  the  same 
should  stand  and  be  allowed.  According  to  Lord  Mansfield's 
note  of  this  case,  the  Chancellor  took  some  days  to  consider ; 
and  declared  he  was  clear  upon  the  argument,  but  took  time, 
because  there  was  no  case  in  point.  The  more  he  thought  of 
it  the  more  he  was  convinced.  The  principle  he  rested  upon 
was,  that  the  estate  must  come  to  the  remainder-man  in  as 
beneficial  a  manner  as  ancient  owners  held  it  (t). 

Upon  the  special  matter  of  the  said  report  relating  to  the 
several  new  leases  from  No.  16  to  No.  24,  inclusive,  his 
Lordship  declared,  that  all  the  said  leases  were  not  warranted 
by  the  power^  and  therefore  void. 


(s)  The  nine  leases  were  held  to  be  invalid. 
(0  1  Burr.  122. 
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No.  II. 

Daniel  v.  Goodwin  (u). 

Exchequer,  Triaity  Term.  8  and  9  Geo.  II. 

The  husbandy  antecedent  to  the  marriage,  covenanted  with 
his  intended  wife,  that  she  should  have  a  power  to  dispose  by 
will  of  her  estate  and  effects.  Subsequent  to  the  marriage, 
the  wife  was  made  executrix  to  the  last  will  and  testament  of 
Jli  The  wife  afterwards  made  her  will  of  the  goods  and 
effects  she  had  as  executrix;  and  continued  B  executor 
thereof.  Upon  a  declaration  in  prohibition,  and  demurrer  to 
the  plea  put  in  to  it,  the  question  was,  whether  the  Spiritual 
Court  had  a  power  to  grant  a  probate  thereof,  or  whether  it 
should  not  operate  as  an  appointment  to  be  carried  into  exe- 
cution by  a  Court  of  Equity  i  And  as  to  this  point,  the  Court 
took  this  difference,  where  the  will  subsisted  upon  the  agree- 
ment of  the  parties  antecedent  to  the  marriage,  there  the  will 
is  in  the  nature  of  an  appointment,  which  is  to  b^  carried 
into  (execution  by  a  Court  of  Equity ;  but  where  the  wife  is 
made  executrix  to  another  person,  there  the  Spiritual  Court 
may  grant  a  probate  of  her  will,  for  she  may  continue  the 
executorship  by  constituting  a  person  executor  to  the  first 
testator ;  and  she  may  by  law  make  a  disposition  of  choses  in 
action,  which  she  was  possessed  of  as  executrix,  because 
in  auier  droit ;  and  the  Spiritual  Court  may  prove  such 
wUl  (x). 


(tf)  Vide  suprof  p.  399.  Abr.  608 ;  Moor,  339 ;  9  Mod 

(«)  1  Mod.  soi;   Salk.  308;     170. 
Vent.  4;   6  Mod.  341 ;    1  Roll. 
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Ho.  19. 

ManuU  v.  Price  (y). 

At  the  Rolls,  Michaelmas  Term,  9  Geo.  II. 

Cathbrine  Mansslli  before  her  marriage  with  th« de- 
fendant Price,  assigned  all  her  personal  estate  due  to  her  bj 
bond,  judgment,  8lc«  except  1000/.  which  the  defendant  was 
to  have  immediately  to  his  own  use,  in  trust  for  the  defendant 
Price,  and  Catherine  his  intended  wife,  for  their  lives,  and  the 
life  of  the  survivor  of  them,  and  afterwards  that  the  principal 
money  should  be  laid  out  in  land  to  the  use  of  the  heirs  of  the 
body  of  Catherine  by  the  defendant ;  and  for  want  of  such 
issue,  to  the  u^e  of  the  survivor  for  ever,  provided  that  Cath^ 
line  should  have  power,  at  any  time  during  the  coverture,  by 
will  or  deed,  executed  in  the  presence  of  three  dr  more  credi- 
ble witnesses,  to  give  or  disposle  of  any  sum  out  of  the  prin- 
cipal  money,  not  exceeding  1500/.,  to  such  persons  and  uses 
as  she  should  liniit  and  appoint,  which  should  be  payable 
immediately  after  hei'  decease,  in  case  she  died  without  issue 
by  the  defendant  Price.  -  Catherine  Price,  some  time  doring 
the  marriage,  duly  executed  the  power  bjr  deed-poll  in  the 
presence  of  three  witnesses,  and  thereby,  for  the  natural  affec- 
tion she  bore  to  her  niece  Catherine  Dawkins,  and  her  eldest 
daughter  Catherine ;  and  for  the  next  daughter  her  said  niece 
should  have,  did  give,  grant,  and  dispose  of  the  said  sum  of 
1500/.  to  Sir  Edward  Mansell,  his  executors  and  administYa- 
tors,  immediately  after  her  decease,  if  she  died  without  issae, 
in  trust,  that  he  should  pay  to  Catherine,  the  eldest  daugbtar 
6f  her  niece,  1000 /•  when  ilhe  should  attain  the  age  of  twenty- 
one,  or  marry,  in  case  the  ihartiage  should  be  by  content  of 
her  mother;  but  if  she  should  die  before' twenty-one,  or  many 
without  consent,  that  then  it  should  be  to  such  uses  as 

Catherine 

(y)  Vide  supra,  p.  331 . 
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Catherifte  the  niece,  whether  sole  or  covert  by  deed  or  writings 
should  direct  aud  appoint,  except  to  her  husband,  if  she 
should  have  any,  with  or  without  power  of  revocation ;  and  the 
other  500/.  she  directed  to  be  paid  to  the  next  daughter  of  her 
niece  when  she  should  be  twenty-one,  or  marry,  exactly  under 
the  same  terms  as  before.  Catherine,  the  niece,  had  after- 
wards issue  another  daughter,  and  then  Catherine  Price  died 
without  issue.  This  bill  was  filed  by  the  guardian  of  the  in- 
fant daughters  to  have  the  money  paid,  and  to  be  put  out  for 
them  to  have  the  interest  thereof  immediately.  For  the  de- 
fendant  Price  it  was  insisted,  that  he  was  entitled  to  the  interest 
of  the  1500  /.  until  the  same  should  respectively  become  pay- 
able, either  as  a  resulting  trust  (he  being  administrator  to  his 
wife),  or  part  of  his  right  under  the  airticles  taken  from  him 
by  the  execution  of  the  power. 

The  first  question  was,  whether  parol  evidence  could  be 
admitted  to  explain  the  intention  of  Catherine  Price,  what 
should  become  of  the  interest  till  the  times  of  payment ;  for  if 
that  could  be  admitted,  there  was  sufficient  to  prove  the  hus- 
band should  not  have  it,  4)ut  that  it  should  go  to  the  same 
persons  to  whom  the  money  was  given  by  the  deed  of  ap- 
pointment, and  the  Master  of  the  Rolls  was  of  opinion  such 
parol  evidence  could  not  be  read. 

The  second  question  was,  whether  there  could  be  a  resulting 
trust  to  the  husband  of  the  interest  of  the  1 500  /.  till  such  time 
as  it  should  become  respectively  payable  according  to  tlie 
limitations  in  the  deed. 

As  to  this,  he  said  this  was  not  a  case  of  a  resulting  trust, 
or  a  trust  originally  dreated,  But  it  arose  on  a  power  given 
and  executed  out  of  an  original  trust,  by  which  it  must  be 
considered  as  if  it  had  never  been  comprised  in  that  trust,  be- 
cause it  was  absolutely  taken  out  of  itby  the  execution  of  the 
pow^r.  This  case  of  money  differed  from  land  where  there 
was  not  a  complete  disposition,  for  here  was  an  entire  and  full 
disposition  of  the  whole  money ;  and  it  differed  also  in  this 
respect,  for  land  by  law  was  always  presumed  to  make  a  profit^ 

and 
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and  the  form  of  all  writs  in  real  actions  supposes  it;  bntio 
the  case  of  money  it  is  otherwise,  for  it  is  not  supposed  to  ha?e 
any  profit  at  ail,  and  the  time  was  when  it  was  thought  illegal 
to  make  a  profit  of  money,  and  the  canon  law  wonld  not 
suffer  a  usurer  to  make  a  will.  Then  here  is  a  disposition  of 
this  money  to  Sir  Edward  Mansell,  a  trustee,  by  virtue  bf 
the  power,  who  is  not  bound  to  put  out  this  money,  though  he 
may  be  compelled,  according  to  the  judgment  and  direction  of 
this  Court;  but  of  his  own  head  he  has  no  authority  to  put  it 
out;  and  further,  if  a  trustee,  not  having  power,  did  put  out 
money,  it  was  at  his  own  risk ;  and  in  that  case,  since  he  had 
practisedi  it  had  been  thought  that  such  trustee  putting  oat 
money  without  the  direction  of  the  trust,  or  of  the  Court, 
should  have  the  profit  for  the  risk  of  putting  it  out ;  but  now, 
if  a  trustee  puts  out  money  when  not  warranted  by  the  trust, 
he  must  answer  for  ill  security,  and  yet  shall  not  have  the 
boiefit,  because  of  late  it  liad  been  easy  and  safe  to  lay  out 
such  money  in  government  securities,  which  this  Court  thinks 
proper  securities,  having  an  act  of  parliament  on  its  side. 
Then  the  whole  capital  money  being  in  the  hands  of  the 
trustee  entirely  for  the  benefit  of  ce$tui  que  trust,  would  draw 
the  interest  with  it ;  so  he  decreed  there  would  be  na  resulting 
trust  on  this  power  of  appointment. 


No.  13. 

Ob8erv(ttions  on  Hills  v.  D<mnton  (z). 
Thb  ground  of  my  determination  seems  to  have  been 


€i 


misunderstood.  I  was  of  opinion  in  Chapman  v.  Gibson,  that 
the  heirs  being  persons  for  whom  the  testator  was  under  no 
natural  or  moral  obligation  to  provide,  there  was  no  occasion 
to  inquire  whether  the  heirs  were  provided  for  or  not.  I  did 
indeed  say,  in  that  case,  they  having  parents  alive  whose  cir- 
cumstances did  not  appear,  they  could  not  be  presumed  to  be 

wholly 

(«)  Vide  SfqMrai  p.  3^5. 


wholly  unprovided  for.  I  found  it  so  often  laid  down,  that 
the  Court  would  supply  the  want  of  a  surrender  against  an 
heir,  if  he  was  not  wholly  unprovided  for,  and  so  many  dicta, 
that  if  he  was  in  that  situation  the  Court  would  not  compel 
him  to  surrender,  th'at  I  thought  it  proper  to  enter  rather 
largely  into  the  consideration  of  the  principles  upon  which 
the  Court  acted  in  supplying  surrenders;  and  I  collected  the 
principle  to  he  this,  that  the  heir  shall  be  compelled  to  ikiake 
good  the  disposition  of  his  ancestor,  if  made  in  discharge  of 
a  moral  or  natural  obligation,  as  in  favour  of  creditors,  wife 
and  children ;  but  still  they  had  not  done  it  where  the  heir, 
being  a  son,  cmild  show,  that  if  he  was  compelled  to  make  that 
surrender,  tlie  consequence  would  be  (he  being  a  son  wholly 
unprovided  for),  that  lie  would  be  compelled  to  fulfil  the  in- 
tentions of  his  father  in  discharge  of  a  moral  or  natural  obli- 
gation is  fitvour  of  a  widow,  or  of  his  brothers  and  sisters, 
when  it  was  manifest  that  he  had  neglected  «to  discharge  the 
natural  obligation  he  was  under  of  providing  for  him,  his 
eldest  son.  I  admit  that  it  had  been  laid  down,  that  the 
Court  would  not  enter  into  the  quantum  of  provision,  of  which 
'  it  is  declared  the  father  is  the  proper  judge;  and  feeling  all 
the  difficulties  arising  from  the  exception  so  often  made  to 
the  rule  of  an  heir  wholly  unprovided  for,  I  shall  be  very  glad 
to  find  that  for  the  future  the  Court  may  be  at  liberty  to  get 
•over  this  exception  to  the  rule.  But  if  the  case  of  a  son 
wholly  unprovided  for  were  to  come  before  me,  I  should  hesi- 
tate, notwithstanding  the  great  authority  of  the  Lord  Chan- 
cellor, to  make  a  decree  against  him ;  and  was  very  glad  to 
be  relieved,  in  the  case  of  Chapman  v.  Gibson,  from  the  ne- 
cessity of  deciding  upon  that  point,  it  being  perfectly  clear 
that  the  principle  could  not  apply  to  the  case  of  a  collateral 
heir,  for  whom  the  testator  was  not  under  any  obligation  to 

provide. 

«'  R.  P.  A." 
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No.  14. 

Leath  y.  CamfbM, 

Reg.  Lib.  A.  1773j  fol.  698(a). 

The  power  of  kasiiig  is  stated  correctly  ia  Ambler. 

The  original  bill  stated^  that  Leach  pretended  that  by 
Indenture,  dated  10th  March  1759,  Pryce  Campbell,  in  con- 
sideration of  former  covenants,  and  for  other  considerations, 
did  demise  and  grant  to  Leach  all  the  mines,  veins,  pits, 
groves,  rakes,  beds,  and  holes  of  lead,  lead  ore,  and  all  other 
mines,  .which  were  or  should  at  any  time  during  the  demise 
be  found  out  in  or  under  the  lands,  with  full  license  to  open 
pits,  8cc.  and  work  the  mines,  and  to  make  drains,  Sic.  with 
right  of  way  to  carry  away  the  ore,  and  libertj  to  build 
forges,  Sec.    To  hold  from  25th  March  1759,  for  26  years, 
paying  unto  Pryce  Campbell,  his  heirs  and  assigns,  daring 
the  continuance  of  the  demise,  the  eighth  tondish  of  all  the 
lead,  8cc.  which  should  be  got;  the  lessee  to  cleanse  and 
deliver  the  same  on  the  banks  every  three  months,  or  oftener 
if  required.    That  the  defendant  insisted  the  lease  was  good 
tinder  the  power :  But  the  plaintiff  submitted  that  the  lease 
was  absolutely  void,  not  being  authorized  by  the  power ;  for 
that  such  power  was  intended  to  extend  to  messuages  or  lands 
only,  and  not  to  mines,  as  appeared  from  the  condition  of  the 
said  power,  that  there  should  not  be  contained  in  any  lease 
any  clause  whereby  any  power  should  be  given  to  any  lessee 
to  commit  waste,  which  condition  could  not  be  complied  with 
in  a  lease  of  mines,  a  restraint  fipm  commission  of  waste 
being  totally  inconsistent  and  contradictory  to  a  lease  of 
mines ;  and  the  plaintiff  also  submitted,  that  if  the  powef 
should  be  construed  to  extend  to  mines,  yet  the  lease  was 
pot  within  the  power ;  for  the  lease  being  made  for  26  years» 

was 

(fl)  Vide  sufra,  p.  360. 
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waft  made  for  a  longer  term  than  the  power  autliorized,  which 
was  only  21  years.  And  that  the  lease  being  dated  the  18th 
of  March  1759,  ^°^  '^  being  expressed  Leach  should  enjoy 
the  premises  from  the  25th  of  that  month,  the  same  was  in 
reversion,  whereas  the  power  declared  that  the  leases  should 
be  in  possession  only.  And  that  the  reserved  rent  waa  not 
thereby  made  incident  to  the  reversion  of  the  premises,  ai 
was  required  by  die  terms  of  the  power,  but  was  made  pay-' 
able  to  Campbell,  his  heirs  and  assigns.  And  also  that  »uch 
rent  was  not  a  yearly  rent,  nor  was  it  the  most  improved 
rent  which  at.  the  time  of  the  lease  could  be  got  for  the  mines. 
Tlie  rent  ought  to  have  been  a  fourth  instead  of  the  eighth ; 
in  corroboration  of  which  the  produce  of  the  mines  was 
stated ;  and  it  was  insisted  that  Leach  deceived  Campbell  the 
lessor^  who  relied  on  his  information. 

The  answer  admitted  the  lease  to  be  in  effect  as  stated. 
Leadi  stated  that  he  had  opened  no  new  mines  since  the 
death  of  Campbellj  or  the  making  of  the  lease:  lie  insisted 
upon  his  right  to  the  open  mines  at  the  time  of  the  leaae, 
which  had  been  worked  by  him  from  1 743,  under  a  lease  for 
21  years,  at  a  g^reat  expense.  And  he  submitted  that  the 
partly  intended  the  power  to  extend  to  mines,  as  the  mines 
were  at  the  time  of  the  marriage,  and  many  years  before,  ia 
his  possession. 

He  stated,  that  he  being  in  possession  of  a  lease  fot  it 

m 

years,  commencing  on  the  8th  June  1753,  ending  in  June 
1764,  P.  Campbell  agreed  to  add  21  years  to  his  term.  By 
the  lease  for  26  years,  the  term  of  21  years,  within  a  few 
months,  was  added  to  the  then  subsisting  term. 

He  insisted  that  the  rent  was  incident  to  the  reversion ; 
that  the  reservation  quarterly,  or  oftener,  was  more  beneficial 
than  being  reserved  yearly,  and  that  the  rent  was  the  best 
tbsit  could  be  got  That  after  the  lease  of  1759,  and  with  a 
view  to  his  enjoying  for  26  years,  he  laid  out  large  sums  in 
.making  levels,  8cc.  from  several  of  which  he  had  yet  received 

Z  Z    2  QO 
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no  advairtage,  alihough  between  tfae  25th  of  March  1759 
and  the  i5tU  of  June  1771,  he  had  paid  abov^  33,000 /•ia 
making  and  repairing  the  works. 

'  He' likewise  stated,  that  in  1763  he  agreed  to  erect  sm^Ir- 

ing-works  upon  the  waste  lands  of  Pryce  Campbell  near  the 

mines;  and  made  proposals  to  Campbell  for  taking  a  longet 

term  in  them  than  he  had  in  the  mines,  or  that  a  tx>mpen8a- 

tion.  should  be  made  for  them-  at  the  end  of  the  lease  of  the 

mines.    P.  Campbell,  after  considering  the  proposals,  did,  bjr 

letters  to  the  defendant  in  1763,  declare  that  he  would  by  all 

meanB  have  the  works  go  on ;  and  that  as  he  shoald  not 

grant  any  lease  of  that  for  a  longer  tenft  than  the  mines,  it 

was  but  reasonable  that  a  sum  shoald  be  agreed  upon  to  be 

paid  to  the  defendant  upon  the  expiration  of  the  said  term, 

the  works  being  left  in  good  repair,  and  the  tools  to   be 

bought  by  appraisement ;  and  that  if  the  mill  was  left-  in 

perfect  good  repair,  he  (P.  Campbell)  shoald  think  what  the 

defendant  demanded  (half  of  the  sum  laid  out  in  buiMing  it) 

not  at  all  unreasonabte,  and  that  the*  defendant  would  always 

find  him  very  ready  to  do  what  he  thought  was  so.    And 

Pv  Campbell  intimated  hiv  intention  of  becoming' a  partner, 

which  he  afterwards  declined.    That^  in  consequence  of  the 

lease,  and  letters  of  agreement,  the  works  were  erected ;  bat 

a  regular  agreement  was  omitted  to  be  executed  until  1768, 

when  P.  Campbell  informed  the  defendant  that  he  would 

have  articles  drawn  relating  to  the  works;  but  he  died  in 

that  year,  without  having  executed  any. 

The  answer  insisted  upon  the  Iessee*s  right  to  the  enjoy- 
ment of  the  term,  at  least  during  the  residue  of  21  years 
from  tlie  making  of  the  lease. 

The  Master  of  the  Rolls  made  the  order  stated  in. Ambler. 
Then  a  cross-bill  was  filed  by  Leach  for  establbhing  the  lease 
and  agreement.  The  Master  of  the  Rolls  directed  the  account 
prayed  by  the  original  bill,  and  dismissed  tlxe  last  bill. 

•  I  met 
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I  met  with  an  order  for  the  hearing  on  the  appeal,  but 
could  not  discover  the  decree  on  the  appeali  or  any  subsequent 
proceedings,  ahhough  I  searched  with  attention  to  the  end  of 
the  year  1777,  ^^^  ^he  original  as  well  as  the  cross-cause. 

No.  15. 
Lane  v.  Terry  ^ 

M 

Reg.  Lib.  B.  1753,  fol.  527  (6). 

It  was  charged  by  the  bill|  that  it  was  previously  to  the 
marriage  agreed  that  the  wife  should  not  have  the  benefit 
of  the  jointure;  and  that  Terry,  in  trust  for  whom  it  was 
executed,  threatened  to  throw  Simon  into  prison  if  he  refused 
to  come  into  the  measure:  That  Simon  laboured  under  a 
mortal  disease,  of  which  he  soon  after  died,  and  was  greatly 
impaired  in  his  senses  as  well  as  bis  health,  and  in  that 
situation  Terry  prevailed  on  him  to  marry  Ann,  with  whom 
he  never  cohabited;  and  tlie  pkintiff  subnutted,  that  the  in^ 
tention  of  the  power  was  to  make  an  handsome  provision  foe 
the. donee's  wife,  and  thereby  enable  him  to  marry  one  o£ 
ciccmnstauce  suitable  to  his  own,  and  not  by  colour  of  such 
jointure  to  pay  his  own  debts,  to  which  the  premises  were 
not  liable,  whereas  the  jointure  set  up  was  in  fact  a  settle** 
ment  on  Terry. 

It  was  decreed,  **  that  the  settlement  by  deeds  of  lease 
and  release,  and  the  paper  writing  intitled.  Proposals  upon 
executing  tlie  Marriage  Deed,  were  to  be  considered  as  one 
entire  agreement;  and  that  the  said  agreement  and  settlement 
ought  to  be  deemed  in  this  Court  fraudulent  and  void,  except 
as  to  the  annual  sum  of  20/.  provided  for  the  benefit  of  Ann 
Lane  during  her  life;  and  it  was  ordered  and  decreed  that 
tlie  same  should  be  set  aside,  except  as  to  the  said  annual 
sum  of  20/.*' 

}iote.  - 

(^  Vide  supra^  p.  407. 
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Note* — Tlie  wife  conveyed  to  Terry  after  the  death  of  her 
husband  upon  the  trusts,  as  stated  in  Ambler. 

« 
No.  16. 

Jleyn  v.  Btlchier{c). 

Reg.  Lib.  A.  1757,  fol.  432  (B). 

The  estate  in  question  was  devised  to  trustees  in  fee,  to 
raise  money  by  mortgage,  and  then  to  uses,  under  which 
Edmund  Aleyn  was  tenant  for  life,  ^  with  power  to  him  to 
make  a  jointure  of  the  manors,  lands  and  premises  aforesaid, 
or  any  part  thereof,  upon  any  wife  with  whom  hti  should 
after  think  fit  to  marry,  for  her  life^  and  in  bar  of  her  dower.'' 

The  trustees  under  a  decree  mortgaged  to  Belchier  in  fee. 

Edmund  Aleyn,  shortly  after  his  marriage,  without  any 
previous  agreement,  proposed  to  make  a  provision  for  hia 
wife;  and  being  then  indebted  to  Belchier,  by  an  agreement 
bearing  date  the  1st  day  of  August  2750,  and  made  between 
Aleyn  and  his  wife  of  the  one  part,  and  Belchier  of  the  other, 
reciting  the  matters  aforesaid,  and  that  Aleyn  was  indebted 
to  Belchier  in  a  certain  sum ;  it  was  witnessed,  that  in  fall 

• 

satisfaction  of  that  sum  Aleyn  covenanted  to  procure  a  con- 
veyance and  settlement  to  be  made  by  the  trustees  of  the 
estates  devised  to  them,  to  the  uses,  &c.  in  the  will ;  and 
immediately  after  such  settlement,  to  limit  the  same  to  bis 
wife  for  her  life,  in  case  she  should  survive  him,  for  her  join- 
ture; and  that  he  and  his  wife,  as  soon  as  they  should  become 
seised  of  the  said  estates  for  their  lives,  would  by  fine,  tic. 
convey  the  same  to  the  use  of  Belchier,  or  as  he  should 
appoint,  for  the  lives  of  Aleyn  and  his  wife,  and  the  survivor 
of  them;  in  consideration  whereof  Belchier  covenanted  to 
pay  the  following  annuities,  &c.;  viz.  to  the  wife,  for  the 
joint  lives  of  her  and  her  husband,  an  annuity  of  60/.  for  her 
separate  use;  an  annuity  of  60/.  per  annum  to  Aleyn  if  he 

should 
(c)  Vide  syprCi  p.  407. 
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should  sui'vive  his  wife;  and  lool.  a-year  to  the  wife  if  she 
should  survivehim ;  and  to  the  wife's  son  by  a  former  husband,, 
loo  guineas  at  twenty-one,  and  5/.  a  year  in  the  mean  time 
for  maintenace.  A  settlement  wad  afterwards  executed  by 
the  trustees,  and  Aleyn  limited  the  estates  to  his  wife  for  her 
life  under  the  power,  subject  to  the  mortgage  made  by  the 
trustees  to  Belchier,  and  afterwards  Aleyn  and  bis  wife 
conveyed  their  life-estates  by  a  fine  to  a  trustee  for  Belchier. 
Belchier  insisted  that  the  settlement  wa»  a  good  and  effectual 
settlement,  and  was  made  upon  a  good  and  valuable  consi- 
deration, and  was  not  void,  and  that  he  was  entitled  to  the 
benefit  of  it. 

The  remaioder-maa  stated,  that  he  was  advised,  that  in 
case  the  power  of  jointuring  was  executed  by  Edward  Aleyn 
for  any  other  purpose  than  for  a  fair  jointure  for  his  wife,  such 
execution  was  contrary  to  the  intention  of  the  testator,,  and  a 
fraud  upon  the  remainder ^man. 

'    It  was  decreed,  ''  that  the  deed  of  appointment  was  not 
to  be  supported  in  this  Court  any  further  than  to  charge  the 
premises  with  the  annual  sum. of  100/.,  agreed  to  be  paid  by. 
the  deed  of  1st  August,  to  Jane  Aleyn,  the  wife  of  Edmund;'* 
and  directions  were  given  accordingly. 

No.  17. 

Scroggs  v.  Scroggs. 

Reg.  Lib.  B.  1754,  fol.  49^  (d). 

Thb  trust  in  the  agreement  before  marriage,  was  "  to 
permit  such  son  or  sons  of  their  bodies,  and  the  heirs  male  of 
such  sons,  to  receive  the  rents  during  all  such  time  as  the  trus^ 
tees  should  have  in  the  premises,  as  the  plaintiff's  father,  toge- 
ther with  the  trustees,  or  the  major  part  of  them,  or  together 
with  the  survivor  of  them,  should  appoint."  By  the  settle- 
ment, the  eldest  son  was  in  every  event  to  have  100  /.  a  year, 

and 
(d)  Vide  suprOf  p.  408. 
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end  chilirtH  wefe  substituted  for  90ns.  The  setdemeat  was 
executed  when  the  plaiatiff,  the  eldest  son,  was  two  and  one* 
half  year  old,  and  he  had  lost  his  sight.  The  plaintiff  stated 
that  his  father  wanted  him  to  sell  his  reversion,  which  he 
would  not  do,  and  that  then  the  iather  made  a  bargain  with 
the  second  son,  to  whom  he  appointed:  That  the  fadier 
represented  to  the  trustee  that  the  eldest  son  had  threatened 
to  sell  his  reversion,  and  was  very  undutiful,  &c.  The  plain* 
tiff  insisted  that  the  variation  in  the  settlement,  as  there  was 
then  no  other  son,  and  he  had  lost  his  sight,  was  to  warrant 
an  appointment  to  a  daughter,  in  ease  there  was  oa  other 
son. 

The  father  and  mother  denied  any  knowledge  of  the  varia- 
tion ;  and  stated  the  disorderly  life  of  the  son,  and  his  marriage 
to  a  woman  of  no  fortune.  The  father  stated  that  he  applied 
to  his  son  to  join  in  the  sale  of  tlie  estate  for  his  own  benefit. 

The  father's  answer,  in  which  he  represented  the  Duke  of 
Somerset,  the  surviving  trustee,  as  a  perfectly  consenting 
party  to  the  appointment,  was  flatly  contradicted  by  the  Duke 
himself,  who  stated,  that  he  believed  that  the  father  had  misi- 
represented  the  son  to  him,  and  that  if  he  had  been  apprized 
ojf  all  the  circumstances^  he  would  not  have  executed  the 
appointment. 

There  appeared  to  be  a  dispute  between  the  father  and 
eldest  son,  about  another  estate,  belonging  to  the  son,  of 
which  the  father  had  received  the  rents  during  the  son's 
minority. 

It  was  decreed,  ''  that  the  deed  of  appointment  be  set 
aside,  Aid  that  it  be  delivered  up  to  the  plaintiff  to  be  can- 
celled \  and  that  neither  the  defendant  Edward  Scroggs,  the 
second  son,  nor  any  of  his  issue,  do  insist  on,  or  make  use  of 
the  deed  of  appointment,  or  the  contents,  or  operation  of  ^it, 
in  any  court  of  law  or  of  equity.  And  his  Lordship  doth 
declare,  that  the  settlement  executed  after  the  marriage,  hath 
unwarrantably  departed  from  the  marriage  articles,  by  limit- 
ing the  estate  to  the  use  of  such  child  or  children  as  should  be 

appointed^ 
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appbintedy  instead  of  limiting  the  same  to  such  son  or  soiij, 
&c.  and'  that  the  same  ought  to  be  rectified.  And  his  Lord- 
ship ordered  a  new  settlement  to  be  executed  accordingly/' 
and  the  father  was  decreed  to  pay  the  costs. 

No.  18. 
Phelp  V.  Hayije). 

Rolls,  18th  May  1778. 

14th  March  1747. — By  the  agreement  made  previously  to 
the  marriage  between  the  Rev.  Abraham  Phelp  anci  Ayliffe 
Tufton, 

After  recitingi  that  upon  the  treaty  for  the  marriage  it  was 
agreed  that  Ayliflfe  Tufton  should  have  power,  as  well  before 
as  after  such  marriage,  either  to  make  an  absolute  sale  of  her 
lands  and  chattels,  and  with  the  monies  by  such  sale  to 
purchase  other  lands  and  chattels  any  where  in  England,  and 
convey  unto  the  trustees  therein  named,  their  heirs,  executors, 
8cc.  or  unto  such  other  persons  as  the  said  Ayliffe  Tufton  and 
her  mother  should  nominate,  jas  well  all  such  lands  and  here« 
ditaments  wherein  the  said  Ayliffe  Tufton  then  had  an  estate 
of  freehold  or  inheritance  in  fee-simple  or  fee-tail,  or  for  terms 
of  years,  or  otherwise  howsoever ;  as  ttlso  such  lands  and 
chattels  which  might  be  purchased  as  aforesaid,  to  and  for 
the  use  and  benefit  of  the  said  Abraham  Phelp  and  Ayliffe 
Tufton,  and  the  issue  of  their  two  bodies,  in  such  manner  and 
form,  and  by  and  after  such  rates^  shares,  and  proportions,  either 
jointly  with  the  said  Abraham  Phelp,  or  alone,  separate  and 
apart  from  him,  as  the  said  Ayliffe  Tufton  should  think  proper 
and  fit  to  do. 

gth  and  10th  February  1749. — By  Indentures  of  Lease  and 

Release,  and  by  a  fine,  Mr.  and  Mrs.  Phelp  (the  marriage 

having  been  solemnized)  conveyed  her  sixth  part  of  certain 

real  estates  unto  Sir  George  Hay,  his  heirs  and  assigns  for 

•  ever, 

(je)  Vide  supra^  p.  440. 


ever,  in  trust,  nevertheleisj  to  the  use  of  the  said  Abr&bani 
Phelp,  and  Ayliffe  his  wife,  aod  their  assigns,  dilribg  their 
llyes,  and  the  life  of  the  longer  liver,  remainder  to  the  use  of 
such  person  and  persons,  and  for  such  estate  and  estates  a§ 
the  said  Ayliffe  Phelp  should  in  manner  thereby  required, 
appoint;  and  in  default  of  such  appointment,  in  trust,  to 
and  for  the  use  of  the  right  heirs  of  the  said  Ayliffe  Phelp 
for  ever.  Note. — ^The  fine  vras  declared  to  be  to  the  use  of 
the  said  Sir  George  Hay,  and  his  heirs,  in  trust,  nevertheless, 
to  for  and  upon  the  uses  and  trusts  before  expressed. 

13/A  Pfiruniy  1755. — By  an  Indenture   between  Ayliffe 
Phelp,  then  the  widow  of  the  said  Abraham  Phelp,  of  the  one 
part,  and  the   said  Sir  George  Hay,  of  the  other  part,  after 
reciting  the  articles  of  14th  March  1747,  and  the  Indentures 
of  the  gth  and  xoth  of  February  1749,  and  the  fine  levied 
accordingly ;  and  also  reciting,  that  oy  the  Indenture    of 
release^  a  greater  power  was  giv^i  to  the  said  Ayliffe  Phelp, 
of  disposing  and  limiting  her  said  lands  and  estates  than  was 
given  or  intended  to  be  given  to  her  by  the  said  articles 
made  previous  to  her  marriage,  it  being  the  intention  of  such 
articles,  and  of  the  parties  thereto,  that  the  said  AyUffe  Phelp 
should  limit,  settle,  and  assure  her  said  lands  and  estates 
unto  and  upon  the  issue  of  the  bodies  of  them  the  said 
Abraham  Phelp  and  Ayliffe,  in  case  they  should  have  any 
such ;  and  the  said  Ayliffe  Phelp  having  then  three  children 
by  the  said  Abraham  Phelp,  to  wit,  Charles  Tufton  Phelp,  her 
eldest  son,  Jane  Phelp,  her  daughter,  and  James  Phelp,  her 
youngest  son.  It  is  Witnessed,  that  for  the  settling  and  assur- 
ing the  said  sixth  part  of  the  said  premises  upon  the  children 
and  issue  of  the  said  Ayliffe  Phelp  by  the  said  Abraham  Phelp, 
according  to  the  said  articles  of  agreement,  the  said  Ayliffe 
Phelp,  by  virtue  of  the  power  unto  her  given,  as  well  by  the 
marriage  articles  as  by  the  Indenture  of  Release,  did  gran^ 
limit,  direct,  and  appoint  that  the  said  Sir  George  Hay,  and 
bis  heirs,  should  from  thenceforth  stand  seised  of  the  said 
undivided  sixth  part  of  the  said  premises,  and  that  the  said 

fine, 


fi&e,  and  the  uses  thereof,  should  enure  to  the  ose  of  the  said 
Ayliflfe  Pbelp  and  her  as^gns  for  life,  remainder  to  the  use 
of  the  said  Charles  Tufton  Phelp,  James  Phelp,  and  Jane 
Phelpi  or  to  any  or  either  of  them,  their,  his,  or  her  heirs  and 
assigns,  in  such  manner  and  form,  and  by  and  after  such 
rates,  shares  and  proportions,  and  charged  and  chargeable 
with  such  sum  and  sums  of  money,  unto  and  amongst  any 
or  either  of  them  the  said  Charles  Tufton  Phelp,  James 
Phelp,  and  Jane  Phelp,  and  at  such  time  and  times  as  she  the 
said  Ayliffe  Phelp  should  by  any  deed,  or  by  her  will,  to  be 
duly  executed  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses,  give,  gmnt,  devise,  limit,  direct  or 
appoint;  and  for  want  jof,  and  in  deiaalt  of  such  appoint- 
ment, to  the  use  of  the  said  Charles  Tufton  Phelp,  James 
Phelp,  and  Jane  Phelp,  and  his  and  their  several  and  respec- 
tive heirs  and  assigns  as  tenants  in  common,  and  not  as  joint- 
tenants. 

Charles  Tufton  Phelp  died  under  age,  and  without  issue. 

\8th  May  177^.— The  said  Ayliffe  Phelp,  by  her  will,  duly 
executed,  declared  her  will  and  meaning  to  be,  and  she  did 
thereby,  by  virtue  of  the  proviso  aforesaid,  direct  and  appoint, 
that  the  said  Sir  George  Hay  should  stand  seised  of  the  said 
sixth  part  of  the  said  estates,  in  trust,  by  mortgage,  to  raise 
and  pay  thereout  to  testatrix's  daughter,  Jane  Phelp,  her 
executors,  administrators  and  assigns,  within  six  months  after 
testatrix's  decease,  the  sum  of  2,000/.  and  subject  thereto 
to  the  use  of  the  said  testatrix's  son  James  Phelp,  and  his 
assigns  for  life ;  remainder  to  the  said  Sir  George  Hay  and 
his  heirs,  during  the  life  of  the  said  James  Phelp,  in  trust,  to 
preserve  contingent  remainders,  with  remainder,  after  the 
decease  of  the  said  James  Phelp,  to  his  issue  in  general  tail: 
and  in  default  of  such  issue,  to  the  use  of  testatrix's  daughter 
Jane  Phelp,  for  life ;  remainder  to  the  said  Sir  George  Hay, 
and  his  heirs,  during  her  life,  in  trust  to  preserve  contingent 
remainders ;  with  remainder  after  the  decease  of  the  said  Jane 
Phelp,  to  her  issue  in  general  tail,  and  in  default  of  such  issue, 

to 


to  the  use  of  testatrix's  mother,  Frances  Tufton,  and  ber 
assignsi  for  her  life,  .with  remainder  to  the  testatrix's  own 
right  heirs,  with  power  for  the  said  George  Hay,  and  his 
heirs,  with  the  consent  of  the  person  for  tlie  time  being  en- 
titled to  the  estate,  to  sell  the  same,  and  to  purchase  other 
lands  to  be  settled  to  the  same,  uses* 

i8M  May  1778. — By  a  decree  in  a  cause  wherein  the  said 
James  Phelp  was  plaintiff,  and  the  said  Sir  George  Hay,  and 
Charles  Blicke,  and  Jane  his  wife  (late  Jane  Phelp,)  weie 
defendants,  the  Master  of  the  Rolls  declared,  that  he  was 
of  opinion,  that  under  the  will  of  Ayliffe  Phelp,  the  said 
Charles  Blicke,  and  Jane  his  wife,'  in  her  right,  were  entitled 
to  the  sum  of  2,000  /•  to  be  raised  by  way  of  mortgage  of 
the  estate  in  question,  with  interest  from  six  months  after 
testatrix's  death ;  and  that,suhject  to  such  mortgage,,  the  said 
James  Phelp  was  under  the  said  will  entitled  to  an  estate  ia 
tail  general  in  the  said  estate,  with  remainder  to  the  said. 
Jane  Blicke  in  tail  general ;  and  that  all  the  subsequent  or 
other  limitations  in  the  said  will  concerning  the  said  estate 
were  void  ;  and  that  no  valid  appointment  of  such  the  rever^ 
sion  in  fee  of  the  said  estate  as  aforesaid  having  been  made 
by  the  said.  Ayliffe  Phelp,  subsequent  to  the  Indenture  of 
33th  February  1755^  according  to  the  power  therein  reserved 
to  her,  the  appointment  made  by  such  Indenture  of  i3,tlv 
February  1755>  did,  as  to  such  reversion  in  fee  of  the  said 
Leicestershire  estate  as  aforesaid,  become  absolute ;  and  that 
under  the  appointment  made  by  the  sud  Ayliffe  Phelp  by  the 
said  Indenture  of  the  13th  of  February  1755,  such  reversion 
in  fee  of  the  said  estate  belonged  to  her  three  children, 
Charles  Tufton  Phelp,  James  Phelp,  and  Jane  Blicke,  their 
heirs  and  assigns,  as  tenants  in  common, <  in  equal  third 
parts ;    and  that  the  said  Charles  Tufton  Phelp  heing  dead^ 
intestate,  and  without  issue,  his  undivided   third  part  de- 
scended to  the  said  James  Phelp,  as  his  brother  and  heir  i^t 
law;   and  that  by  the  means  and  in  manner  aforesaid  tlie 
said  James  Phelp  was  then  entitled  to  him  and  his  heics  to 

two 


two  third  pafis  of  the  reversion  of  the  said  estate  so  sxibject, 
and  in  manner  aforesaid ;  and  the  said  Jane  Biicke  to  her  and 
her  heirs  to  the  remaining  third  part  of  such  reversion  as 
aforesaid  of  the  said  estate. 

Various  proceedings  were  had  in  the  cause.  Hie  Master 
Ibnnd  that  the  legal  estate  was  in  the  heir  of  Sir  George  Hay, 
and  he  joined  with  James  Phelp,  who  suffered  a  recovery  of 
the  estate,  in  a  mortgage  for  securing  the  2^000/.  and  interest. 

It  appears  by  the  Register's  book  (/)  that  the  plaintiff  sub- 
mitted to  the  Court|  that  it  was  the  true  intent  of  the  articles 
of  14th  March  17479  and  the  Indenture  of  13th  February 
1755,  that  Ayliffe  should  have  power  to  limit  and  appoint  an 
^  estate  of  inheritance  either  in  fee-simple  or  tail  to  her  issue, 
"but  that  it  was  never  meant  that  she  should  have  power  to 
limit  any  smaller  estate  for  her  issue  than  an  estate-tail;  and 
that  the  plaintiff  was  advised  that  diere  was  no  limitation 
contrary  to  the  intention,  but  that  he  had  an  estate-tail  given 
to  bim  subject  to  the  payment  of  8,000 /•  The  defendant  of 
course  submitted  the  contrary. 

No.  19. 

Roberts  v.  Dixwell, 

Lib.  Reg.  B.  1738,  fol.  119.  (g) 

The  limitation  was  to  the  use  of  such  of  the  children  of 
the  marriage,  for  such  estates,  and  in  such  shares  and  propor- 
tions, as  the  husband  and  wife  or  survivor  should  appoint. 

Tlie  husband  having  survived  bis  wife,  by  his  will  ap- 
pointed the  estate  unto  the  plaintiff,  his  only  son,  his  heir» 
and  assigns,  for  ever,  upon  condition  that  he  and  they  should'^ 
pay  his  only  sister  of  the  whole  blood,  £Ii2abeth*Mary  Ro- 
berts, 3000/.  and  50/.  a  year,  for  maintenance,  until  she 

attained 
(/)  Lib.  Reg.  B.  1777.  fol.  537. 
(g)  Vide  suproy  p.  445. 


attained  tweaty-onei  or  married^  and  the  testator  charged 
the  estates  therewith ;  and  in  case  the  plaintiff  refosed  to  paj 
the  same,  then  he  appointed  the  estate  itself  lo  the  dauglileri 
her  heirs  and  assigns,  for  ever;  9000 /•  to  be  paid  to  Biia^ 
beth*Mai7  at  twenlyHXic^  or  manrii^ ;  but  if  she  died  be- 
foic^  the  said  sooo/.  to  be  paid  to  his  daughter,  Mary  Roberts^ 
by  another  marriage,  at  twenty-one,  or  marriage ;  and  he  de- 
clared the  3000/.  to  be  in  satisfaction  of  the  loooi-  is 
stated  in  2  Eq.  Ca.  Abr. 

It  was  decreed,  that  '*  the  plaintiff  was  entitled  by  yirtue 
of  the  appointment,  subject  to  the  charge  of  2000  /.  part  of 
the  sum  of  3000  /.  therein  charged  for  Elizabeth-Mary,  and 
of  50  /.  a  year  for  her  maintenance];  and  his  Lordship  doth 
decree,  tlmt  the  trustees  do  accordingly  convey  the  same  to 
him,  so  subject  as  aforesaid;  aud  the  defendant  Elizabeth- 
Mary  is  to  be  at  liberty  to  apply  to  the  Court  for  raising  and 
paying  the  sum  of  2000  f.  when  the  same  shall  become  due; 
but  his  Lordship  declared  that  the  limitation  over  of  the  said 
sum  of  2000  /.  to  the  said  Mary  Roberts  by  the  will  is  void, 
and  as  to  the  sum  of  1000/.  residue  of  the  said  sum  of  3000/. 
mentioned  in  the  will,  his  Lordship  declared  that  the  ap- 
pointment thereof  by  the  said  will,  for  satisfaction  of  a  debt 
due  from  him  by  covenant  contained  in  his  marriage  settle- 
ment, was  void,  and  that  defendant,.  Elizabeth-Mary,  is 
entitled  to  have  satisfaction  for  the  sum  of  1000 /•  with  in- 
terest at  four  per  cent,  from  the  death  of  her  Jather  as  a  spe- 
cial creditor."  And  the  necessary  directions  were  given  by 
the  decree  accordingly. 

No.  2o» 

Newport  v.  Savage.  ' 

Michaelmas  Term^  1736  (A). 

A.  HAD  a  power  by  will  to  jointure  any  wife  by  limiting 
8cc.  to  and  for  her  use,  or  in  trust  for  her,  in  lieu  of  her  join- 
ture, 
(A)  Vide  iufra^  p*  452* 


Ai^PKNom.  fig 

tore,  or  ^wurt  of  her  jinnture,  all  or  any  paf  t  of  the  estate  of 
which  he  was  tenant  for  life.  A*  reciting  his  powcr^  settles, 
ID  trasti  for  his  wife,  for  her  jointure,  the  land  contained  in  thef 
power  for  99  years,  if  she  should  so  hf^  live.  It  was  decreed 
by  ttie  Chancellor,  that  the  power  waswdl  e^reciited,  and  hef 
said,  diat  though  in  strictness  of  law  this  would  not  hav^ 
been  a  good  execution  of  the  power,  yet  a  court  of  equity, 
ought  to  regard  thejsubstaace  of  things»  When  all  partiesr 
are  mere  volunteers,  they  must  be  bound  by  the  law ;  yet 
where  they  are  purchasers  for  a  valuable  consideration,  and 
the  exeoution  is  defective,  the  Court  will  supply  it,  and  it 
does  no  injury,  for  it  carries  it  no  farther  than  the  person 
himself  might  have  done  f  and  even  ifli  cases  of  purchasers, 
the  Court  will,  in  favour  of  one,  supply  non-execution  of 
powers ;  and  the  reason  of  their  not  doing  it  generally  is, 
because  it  does  not  appear  that  the  intention  of  the  party 
^  was  to  carry  the  power  into  execution.  It  was  objected, 
that  this  was  such  an  estate  that  this  is  no  bar  of  dower,  but 
the  power  is  not  to  give  an  estate  in  bar  of  dower ;  but  A. 
was  left  at  large  to  make  a  provision  for  his  wife.  Besides, 
in  the  settlement  made  on  her,  it  is  generally  said  to  be  in 
bar  of  her  dower,  and  therefore  as  it  will  be  an  equitable 
execution  of  the  power,  so  it  will  be  an  equitable  bar  of 
dower. 

Upon  searching  the  Register's  book  (i),  I  find  that  the  power 
was,''forWalter,whenhe  should  have  any  estate  in  possession 
in  the  premises  for  his  life,  by  virtue  of  the  limitations  afore- 
said, by  any  deed,  to  assign,  Kmit,  or  appoint  to  or  for  the 
use  of  or  in  trust  for  any  woman  or  women  that  should  be 
his  wife,  for  her  life,  in  lieu  of  jointure,  all  or  any  part  of  the 
premises  to  take  effect  from  his  decease.**  He  Nmited  a  term 
to  trustees  for  99  years  in  trust  for  his  wife.  The  bill  was 
to  have  the  jointure  confirmed,  and  to  stay  proceedings  at 
law  by  the  remainder-man.    The  defendant  stated  a  trial  at 

nisi 
(i)  Lib.  Reg.  1736,  fol.  33. 
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nisi  prius ;  and  that  a  case  was  reserved  for  the  King's  B^cb) 
and  he  prayed  for  liberty  to  proceed  in  the  cause.  It  was 
decreed  that  the  plaintiff  should  be  quieted  in  the  estate  com- 
prised in  the  jointure-deed  during  so  much  of  the  term  of 
ninety-nine  years  as  she  should  live,  and  the  defendant  was 
to  pay  unto  the  plaintiffs  their  costs  of  the  suit ;  and  the  in- 
junction formerly  granted  in  this  cause,  for  stay  of  the  defend- 
ant's proceedings  at  law  against  the  plaintifis,  was  to  be 
continued. 


Read  Y.  Shaw,  180;  (k). 

PowBR  to  trustees  to  sell  or  exchange  in  the  usual  ouuh 
ner :  Money  to  be  invested  in  the  purchase  of  other  messuages^ 
tenements,  or  hereditaments,  to  be  conveyed,  to  the  same  uses* 
The  trustees  in  exercise  of  the  power  conveyed  the  estate  to  a 
purchaser,  in  consideration  of  1,700/.  And  the  purchaser,.ia 
consideration  of  the  like  sum,  granted  to  the  trustee  a  per- 
petual annuity  of  73/.  165.  out  of  the  estate,  to  the  uses  of  the 
settlement ;  and  he  covenanted  to  lay  out  3/x>o/»  in  building 
or  the  estate.  The  purchaser-  afterwards  3old,  and  filed  a  bill 
to  enforce  the  purchaser  from  him  to  complete  the  contract. 
And  on  the  coming  on  of  the  cause  the  title  was,  without 
argument,  referred  to  the  Master;  and  by  his  report,  after 
stating  deeds  of  the  5th  &  6th  October  1780,  the  1st  &  2d 
February  1796,  the  3d  &  4th  February  1796,  the  14th  &  i5tb 
March  1796,  and  the  2 1st  &  2  2d  March  1796,  the  Master 
finds,  by  a  case  stated  for  the  opinion  of  counsel  on  the  part 
of  the  plaintiffs,  of  which  the  defendants  have  notice,  that 
the  deeds  of  the  1 4th  &  1 5th  days  of  March  1 796,  and  of  the 
21st  &  22d  days  of  the  same  month,  were  merely  formab 
executed  under  the  advice  of  counsel,  for  the  purpose  of 

apparently 

{k)  Vide  tuprOf  p.  478. 
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apparently  complying  with  the  requisites  of  the  aforesaid 
power  of  sale  contained  in  the  marriage  settlement  of  the 
6th  day  of  October  1780,  but  that  the  real  contract  between 
the  vendors  and  the  purchasers  in  that  transaction  was  a  sale 
of  the  freehold  premises  in  consideration  of  the  aforesaid  rent«> 
charge  issuing  out  of  the  same  premises  only  with  the  afore* 
said  covenant,  to  lay  out  the  said  sum  of  3,000  2.  in  improving 
the  same;  and  he  was  of  opinion  that  such  transaction  was 
not  a  due  execution  of  the  power  to  sell,  or  of  the  power  to 
exchange,  contained  in  the  aforesaid  marriage  settlement,  for 
which  reason  he  certified,  that  the  plaintiffs  could  not  make 
a  good  title  to  the  freehold  part  of  the  premises  in  question. 

Exceptions  were  taken  to  this  report,  but  they  were 
never  argued,  and  the  plaintiffs  consented  to  rescind  the  con- 
tract,  and  to  pay  the  purchaser's  costs. 
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Acceptance,  see  feoffment.  Rent. 

ACCIDENT.    See  DsrECTivs  Execution. 
ADVANCEMENT, 

whether  it  operate  to  give  the  child's  ahare  in  defatdt 
of  appointment  to  the  parent  or  to  the  other  objects,  qu.  561 
See  Illusory  Appointment. 
AGREEMENT 

to  lease  where  it  will  be  enforced     -        .        .        •    35s 
before  marriage,  that  the  wife  may  appoint  her  own 

estate,  valid         -        .        -        .        -  .     i^y 

for  a  settlement,  where  it  authorizes  a  power  of  sale 

and  exchange «        -    141 

See  Defective  Execution.    Parol  Contract. 
ANSWER  IN  CHANCERY, 

may  amount  in  equity  to  the  execution  of  a  power    -    360 
APPENDANT,  POWER, 

defined  ...-...•46 

how  suspended       .......50 

how  extinguished    ------        54,  65 

by  operalion  of  law         .....      64 

how  merged  --.----oSt 

«ay  be  released     -        -•-        -        -        -        -65 

10  arise  on  a  future  event  may  be  defeasanccd  -      66 

ivhether  it  can  be  released  in  part,  qu,     -        -        -    ibid. 

3  A  2  APPENDANT, 
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APPENDANT,  TOWER'-continued, 

power  to  a  tenant  for  life  to  appoint  the  estate  to  his 
children,  whether  it  is  appendant    -        -        -        -      73 

See  Bargain  and  Sale.    Covenant  to 
stand  seised.    Extinguishment.    Fine. 
Feoffment.    Merger.    Suspension. 
APPOINTEE, 

takes,  from  what  time      -        -        -        -        -        -    3*7 

death  of  appointee  under  will  does  not  defeat  a  charge 
on  the  estate  appointed  to  him      -        -        -        -    3^8 

takes  the  whole  sum,  and  any  loss  must  fall  on  the 

residue --33^ 

takes  the  fund  subject  to  his  debts  -        -        -        -    335 

< 

APPOINTMENT, 

how  it  operates      -        -        -        -        -        -     189,  326 

how  it  may  be  made        -        -        -     .  -,       -        -    ^^7 
where  it  is  to  a  charity     .        -        -        -        -    213 

by  a  general  dispoution  -        -        -        -        -        -  -  282 

'                 but  there  must  be  a  reference  to  the  fund          -    284 
how  it  operates  when  blended  with  words  of  convey- 
ance   303 

takes  the  part  appointed  entirely  out  of  the  settlement    331 
where  void  by  the  general  rules  of  law      -        -        -     399 
See  Defective  Execution.     Excessive 
Execution,     Execution   of  Powers. 
Limitations.   Will.    Witnesses. 

APPORtlONMENX 

where  rent  is  apportioned         -----     364 

APPURTENANT,  POWER.    See  Appendant. 
ASSIGNS, 

who  are  under  a  power  to  a  man  and  his  assigns         -     1 76 

ATTAINDER.    See  Treason. 
ATTESTATION.    See  Signing.    Witnesses. 
ATTORNEY,    -  . 

.who  may  be-.-.--        -        -        -     148,  i6« 

.  donee  of  a  power  cannot  appoint  an  attorney   -        -     1 74 

unless  the  deed  is  prepared,  5emW^  -       .-     176 

ATTORNEY 
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ATTORNEY— conftwwrrf. 

or  the  power  is  tantamount  to  an  ownership  177,  199 
but  not  where  a  particular  mode  of  execution  is 

required 176 

how  he  should  execute  his  power     .        -        .        .     204 
AUTHORITY, 

what  are  common-law  authorities      -        -         i>  134»  203 

where  it  survives 163,  '264 

See  Devise. 
BANKRUPTCY, 

where  it  destroys  a  power Gi 

does  not  transfer  a  power  to  the  commissioners  -     187 

BARGAIN  AND  SALE, 

defined  --------.5 

conveyance  by,  does  not  destroy  power  wher«  •  -     -      61 
general  power  to  lease  cannot  be  reserved  by  it  -     122 

contra  of  a  general  power  of  revocation     -        -     1 24 
in  execution  of  a  power  need  not  be  enrolled  unless 

required  by  the  power        -        -        -        -        -     209 

BARON  AND  FEME, 

may  appoint  to  each  other  under  powers  -        .        -    333 
See  Defective  Execution.     Feme  Co- 
vert.   Jointuring,  Power  of. 

BOONS, 

the  construction  of  the  word    -        •        -        -        -    633 

BROTHER.     See  Defective  Execution. 

CANCELLATION, 

destroys  a  will  executed  under  a  power    ...    327 
does  not  destroy  estates  created  by  deed  ...    400 

charge; 

the  extent  of  a  power  to 443 

power  lo,  enables  a  charge  of  interest  as  well  as 
principal     --------    479 

See  estates. 
CHARITY, 

how  an  appointment  may  be  executed  in  favour  of  a 

charity       .-- 213 

3  A  3  CHILDREN, 
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CHILDREN,  POWER  TO  APPOINT  TO. 

a  power  to  a  tenant  for  life  to  appoint  to  hit  children, 

can  be  barred 73»  ^i 

children  changing  thei^^f^baracter,  as  youngest  child 

becoming  eldest,  an  appointment  to  them  is  avoided    412 

general  power  restrained  to  children,  where      -        "    461 

ceases  where  there  is  only  one  object,  where     -        -    465 

does  not  embrace  grand-children     -        -  -    501 

but  they  may  be  appointed  to  with  the  child's 

consent •    509 

child  in  ventre  sa  mere  within  a  power  to  appoint  to 

children  Uving  at  the  parent's  death  ...  510 
embraces  what  children  .-.-.-  ibid, 
an  eldest  child  considered  a  younger,  and  a  younger 

an  elder,  where 511 

See  Advancement.  Defective  Exe- 
cution. Exclusive  Appointment. 
Execution  of  Powers.  Executors. 
Father  and  Child.  Illusory  Ap- 
pointment. 

CIRCUMSTANCES.    See  Solemnities. 

COHABITATION, 

where  it  is  a  good  consideration        -        -        -        -    400 

COLLATERAL    POWERS.      See   Gross,  Powers   in. 

Simply  Collateral  Power. 
COMMISSIONERS  OF  BANKRUPTS.    See  Bankruptcy. 

CONCURRENT  LEASES, 

cannot  be  granted  under  the  usual  power  of  leasing, 
tetnUe        -..-.--•    595 
but  where  the  first  lease  is  not  binding  on  the  re- 
raainder-man,  yu.     -----        -    6o3 

CONDITION, 

at  common  law       --•-*-  3>^ 

cannot  be  annexed  to  an  estate  created  under  a  p<yW6r 
without  an  express  authority        -        *        -    517>  554 

See  Qualification. 

CONDITIONAL 
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CONDITIONAL  POWER, 

cannot  be  executed,  unless  the  event  arbe        -        -    267 
See  Sale  and  Exchangb. 
CONSENT,  ,; 

made  requisite  to  the  execution  of  a  power,  must  be 

obtained •^    263 

death  of  the  person  to  consent  destroys  the  power     -    364 

so  the  death  of  one  of  several  persons        -        -  *  ibid. 

unless  the  survivor  is  authorized  to  consent  ibid. 

what  amounts  to  a  consent 265 

the  power  to  consent  cannot  be  delegated        -        -  ibid, 
cannot  be  given  subsequently  to  the  execution  of  the 

power  to  which  it  is  required        .        ..        -        -   ibid, 
the  discretion  of  a  trustee  to  consent  cannot  be  con- 
trolled       ...        1        ....    266 
one  consent  dispenses  with  the  condition  -        -   ibid. 

See  Fkms  Covbrt. 

CONSIDERATION, 

where  requisite 5 

bad  in  law        --.....•    33^ 

what  is  a  sufficient^  to  void  a  power  of  revocation  under 
the  statute  of  Elizabeth  -        -        -        -        -421 

See  Cohabitation.    Dbfbctivb  Exbcution. 
Dower.    Marriage.    Pbrjury. 

CONSTRUCTION  OF  POWERS 437 

CONTEMPT.    See  Crown. 

CONTRACT.     See  Equity.     Dxfbctive   Execution. 

FuTURO,  Lease  in. 
COUNTERPART, 

of  a  deed  creating  a  power  not  requisite    -        -        -    121 
memorandum  of  its  execution  should  be  indorsed  on 
the  lease 630 

COUSIN.    See  Dbvective  Execution. 
COVENANT, 

to  sell,  revokes  in  equity,  a  will  under  a  power  -        -    317 
against  persons  claiming  under  the  donee  of  a  power 
extends  to  whom         ....-•    331 

3  A  4  COVENANT 
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COVENANT-^/i<ttitt«/. 

running  with  the  land  in  the  hands  of  a  penon  taking 
in  default  of  appointment,  ceases  upon  execution  of 
the  power  ---.....    3^ 
to  execute  a  power,  equity  will  enforce  it  where         -    359 
what  covenants  must  be  contained  in  leases  under 
powers,  where  the  power  is  silent         -        •        .    6jo 
where  usual,  &c.  covenants  are  required         -    632 
the  introduction  of  an  improper  covenant  is  as 

fatal  as  the  omission  of  a  proper  covenant  -    633 
and  the  lease  cannot  be  supported  because  the 
lessee  has  done  what  he  ought  to  have  agreed 
to  do-        «        •        .        •        .        .    634. 
the  covenants  required  must  be  expressly  in* 

sorted ibid. 

go  to  remainder-man    -        -        -        .        .    635 
See  Sale  and  Exchange.    Trustsb. 

COVENANT  TO  STAND  SEISED, 

defined  -•-        -•-        -        .        .        .  .  ^ 

conveyance  by,  does  not  destroy  power,  where  -  -  61 

general  power  to  lease  cannot  be  reserved  by  it  -  -  1^ 

contra  of  a  general  power  of  revocation  -  -  1 34 

CREDITORS, 

entitled  to  a  fund  appointed*  under  a  general  power  in  J 

preference  to  an  appointee   -        .        .        .        .     oog 
but  a  purchaser  from  the  appointee  prevails 
over  them        -        -  •     -        .        -        .     gog 

CROWN,  THE 

nuiy  commission  others  to  execute  a  power  forfeited 
by  treason        ---....      13^ 

may  extend  lands  over  which  a  crown-debtor  has  a 
power  of  revocation     -        -        .        .        •        -184 

may  seize  the  lands  of  a  person  committing  a  con- 
tempt against  the  prerogative       -        -        .        .  ibid. 
See  Treason. 

CY  PRES.    See  Excessive  Execution. 

DAUGHTER, 
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DAUGHTER, 

eldest  daughter  coft$idered  a  younger  child  when  un- 
provided for  *.        •        ^         .        -     ^12, 512 
See  Execution  of  Powers. 
DEBTS.    See  Appointee. 
DEBTOR,  CROWN.    See  Crown. 
DEBTOR,  INSOLVENT, 

powers  in,  transferred  to  his-assignees       -  1 84 

DEED, 

required,  the  power  cannot  be  executed  by  will    "    -     214 
power  to  be  exercised  by  will  or  otherwise,  or  by  will 

or  appointment,  may  be  exercised  by    -        -        -    217 
in  form,  may  be  a  will  in  substance  -        •        -    220 

required,  must  be  executed  as  a  proper  deed    »        -     232 
the  effect  of  a  deed  executed  under  a  power      -        -    2  33 
See  Consideration.   Drunkenness.  Ex- 
cessive Execution,    Indorsement. 
DEFAULT  OF  APPOINTMENT, 

limitations  in,  are  vested,  subject  to  be  divested         -     149 
the  construction  of  gifls  in,      -        -        -        .         .    557 
where  a  fund  is  badly  appointed  it  goes  as  in  default 
of  appointment   -------    565 

See  Advancement.     Devise.     Dower. 
Relations. 
DEFEASANCE, 

future  powers  may  be  defeasanced   -        -        -        -      66 

DEFECTIVE  EXECUTION, 

by  one  instrument  not  made  good  by  another  supply- 
ing the  defect,  but  defective  itself  in  other  respects    230 
Equity  relieves  against  a  defective  execution  in  fa- 
vour of  a  purchaser        -        .        .        .        .    348^ 

mortgagee     -        •        *        •        .   ibid, 
lessee    •--••-  ibid, 
creditor  .        -        .        -        .  ibid, 

wife    .-..-.-   ibid, 
husband         .....   Ibid. 

.legitimate  child .     -        .        .        <.   ibid, 
marriage  consideration   -       .«-        •   ibid. 

DEFECTIVE 
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not  in  favour  of  a  natural  child    ....  ibid 

husband   .....  ibid, 

grandchild        ....  34^ 

brother     .....  ibid, 

sister         .....  ibid, 

nephew    -        •        .^        -        -  ibid, 

cousin      .....  ibid, 

volunteer  .....  iUd. 
a  defective  execution  in  favour  of  a  stranger  cannot 
be  supplied  so  as  to  give  the  fund  to  creditors, 

semb.      ..-..'^---  ibid, 
person  applying  for  relief  must  have  a  preferable 

equity 350 

whether  he  must  be  unprovided  for        .        -  354 
a  defect  may  be  supplied  although  all  the  objects 

are  children,  semb. -  356 

Equity  relieves  against  a  defective  execution  where 

the   intention   appears  by  covenant          -        •  359 

request  by  will          -  ibid, 

written  contract       >  360 

promise  by  letters     •  ibid- 

recital  in  a  deed        *  ibid, 

answer  in  chancery  ibid, 
covenant  in  original  deed  ib. 

but  there  must  be  a  reference  to  the  fund  -        -  361 
execution  of  power  of  jointuring  not  aided  unless 

the  party  come  into  possession      ...  363 
whether,  where  the  contract  is  by  parol,  qu.       -  363 
remainder-man  may  claim  the  execution  of  a  power  365 
Equity  relieves  against  a  defective    execution  al- 
though by  deed  instead  of  will    ....  366 
two  witnesses  instead  of  three  •        -        *  3^7 
a  seal  be  wanting    .        .        -        -        -  ibid, 
a  will  of  real  estate          ....  ibid, 
the  power  be  to  lease,  where  and  where 

not 370 

So  Equity  will  relieve -  ibid. 

DEFECTIVE 
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in  cases  of  fraud 377 

surprise  -.-.-.    378 
accident  -.-...   ibid. 

disability ibid. 

election  ---..--    380 
satisfaction      -        •        •        -        -    391 
but  non-ezecution  is  in  general  never  aided        -    393 
unless  the  power  is  in  nature  of  a  trust        -    393 
where  a  fund  is  defectively  executed  whether  whoUy 
or  in  part,  it  goes  as  in  de&ult  of  appointment        -    ^6$ 
See  Election.    Satisfaction. 
DELEGATION. 

powers  cannot  be  delegated    -        -        -        *     174,  ad^ 
imless  by  express  authority       -        •        -        -    176 
the  efiect  of  a  void  delegation  on  estates  limited  in 

default  of  appointment 17B 

See  Attorney. 
DELIVERY, 

of  an  instrument  executing  a  power,  where  unnecessary    232 
DESCENT, 

appointee  under  a  will  takes  by  descent,  where  -    328 

See  Election.    Illusory  Appointment. 

DESTRUCTION  OF  POWERS, 49 

DEVISE, 

where  it  passes  an  interest,  and  where  a  power  -        -      99 
to  trustees  and  their  heirs  to  sell  cannot  be  construed 
to  give  a  power  only   -        -        -        -        -        -     105 

to  executors  to  sell,  or  to  be  sold  by  executors,  tlie 
effect  of  it-        ----•-.     106 

whether  a  devise  to  one  to  uses  operates  under  the 
statute       -        -        -        -        -        -        --134 

of  powers,  without  any  seisin  to  serve  them  not  within 
the  statute        -        -        -  -        -        -        -171 

under  a  void  power,  the  testator's  interest  shall  sup- 
port the  disposition      - 301 

See  Limitations.    Tenants  in  Common. 
DISABILITY.    See  Defective  Execution. 

DISCRETION. 
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DISCRETION.    Sec  Father  and  Child.    Trustee. 

DISTRIBUTION,  POWER  OF, 

ceases  where  there  is  only  one  object        -        -        -      46 

DISTRIBUTIONS,  STATUTE  OF.    See  Relatioiw. 

DONEE, 

of  a  power  by  will,  implied,  where    -        -        -        -     167 

DOWER, 

limitation  to  bar  dower,  the  objects  of  it  •        -        -     194. 
whether  it  may  be  created  under  the  old  power  of 

sale 455 

whether  a  purchaser  can  require  the  concurrence  of 
the  trustee  to  bar  dower  under  the  usual  limitation     194 
^  attached  upon  a  vested  fee  in  default  of  appointment, 
'is  defeated  by  an  appointment      -        -        -        -    337 
release  of,  how  far  a  valuable  consideration        -        -    424 

DRUNKFINMESS, 

may  avoid  a  deed,  where        .....    401 

ELDER  CHILD, 

deemed  a  younger  child,  where        -        -        -      412,413 

ELECTION, 

the  principle  of  it-        -        -        -        >        •        -    380 
requires  forfeiture  to  the  disappointed  devisee,  and 

not  compensation  merely     .....   ibid, 
enforced  against  an  heir  taking  by  descent  -        -381 

whether  where  the  will  is  rexpked,  gu.      -         -    ibid, 
disappointed  devisee  may  insist  on  a  satisfaction  pro 

tanto 383 

there  must  be  two  funds  --.-..  384 
the  intention  cannot  be  collected  dehors  ...  385 
but  parol  evidence  is  admitted,  where  •  -  386 
not  enforced  where  the  donor  has  not  ability  to  devise  ibid, 
or  the  will  being  of  real  estattf  is  not  well  executed  387 
at  what  time  the  dection  is  compelled  ...  389 
where  the  party  refuses  the  gift  it  goes  to  the  disap- 

•  pointed  devisees  ..-.--    390 

the  effect  of  an  election  -        -        -        -        *        -    39^ 

ENROLMENT, 


I  N  D  R  X.  -  733 

'  Page. 

ENROLMENT, 

if  reqiured,  the  appointment  must  be  enrolled    -        -211 
and  in  the  donee's  life-time        ....     260 
.   See  Bargain  jkND  Sale. 
EQUITY,   . 

will  restrain  trustees  from  executing  a  contract  for 

sale  under  a  power,  where    .        -        -        .        .    352 
will  rectify  a  mistake  in  a  settlement         .        .        «    369 
See  Creditors.      Defective    Execution. 
Estates.    Fraud.    Purchasers. 
ESTATE  IN  FEE, 

where  it  may  be.  created  under  a  power    ...    ^3^ 
limitation  as  A  shall  appoint  generally,  if  created  by 

will,  a  fee gg 

where  trustees  for  sale  have  the  legal  fee,  and  not  a 
power        -        -        -        -        -        -        -        -113 

See  Limitations. 

ESTATE  TAIL, 

where  it  may  be  created  under  a  power    -        -        -    454 
what  devise  under  a  power  gives  an  estate-tail    -        -    470 

ESTATE  FOR  LIFE, 

what  limitation  in  a  deed  under  a  power  amounts  to 
an  estate  for  life  only  --.---    468 
ESTATES, 

must  be  taken  with  all  their  incidents        •        -        -     113 
what  may  be  created  under  powers  in  fee,  where        -    432 
a  power  to  charge  will  not  enable  the  limitation 
of  a  fee  as  a  security    -        -        -        -        -    437 

whether  an  unlimited  power  to  charge  will  in 

equity  authorize  a  gift  of  the  fee,  qu,     -        -    443 
power  to  give  the  estates  enables  in  equity- a  gift 

to  sell,  and  pay  the  money  to  the  objects         -    446 
in  what  cases  a  rent-charge  may  be  limited        •    447 
where  the  rent  is  well  charged  •        -        -    450 
{^ower  to  appoint  an  estate  for  lives  does  not  at 
law  authorize  an  appointment  for  years  deter- 
minable on  lives  ------   ibid. 

ESTATES 
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in  what  cases  a  less  or  different  interest  can  be 
granted  than  that  mentioned  in  the  power      -    453 
estate-tail         ------    454 

uses  to  bar  dower      -----    456 

'  chattel  interests        .        •        -        -        -   ibid, 
where  a  term  absolute  may  be  created       -        -    458 
where  a  qualified  estate  cannot  be  granted  -    463 

estate  in  reversion  under  a  power  to  create  an 

estate  in  possession  is  void     -        .        .        -    458 
•what  interests  may  be  created  under  a  power  to 
appoint  to  children      -        -        -        -        -513 

to  a  daughter  for  her  separate  use      -        -    514 
whether  to    the   husband    of  a   dau^ter 
during  their  joint  lives    -        -        -        -    515 

what  conditions  maybe  annexed  to  the  execution 
of  a  power  -------    517 

the  effect  of  an  excessive  execution  -        -        -    553 
See    DsFBCTtvE    Execution.     Excbssive 
Execution.    Limitations.    Powxb. 

EVIDENCE.    See  Parol  Evidence. 

EXCESSIVE  EXECUTION, 

1 .  the  effect  of  it  where  there  is  an  excess  in  the  objects    534 
under  an  appointment  to  a  child  capable,  for  life, 
remainder  to  his  children,  incapable,  in  tail,  as 
purchasers,  the  parent  shall  take  an  estate-tail    535 
but  not  unless  that  construction  will  meet 

the  testator's  intention    -        -        -        -    539 
and  die  doctrine  is  confined  to  wiHs    -        -    441 

and  to  real  estate ibid. 

where  void  remainders  are  given  and  the  doctrine 
of  cy  pres  cannot  be  applied,  the  remainders 
only  are  void        -----.  ibid, 
the  effect  of  an  indefinite  gift  to  persons,  some 

objects,  others  not       -        -        -       •<•        -    543 
gift  embracing  objects  not  within  th&  line  of  per- 
petuity void  as  to  all-        •        -        -        -    544 

EXCESSIVE 
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gift  to  persons,  some  objects^  others  not  equally, 

or  in  gross  sums,  good  pro  tanto    •        -        .    546 
void  limitation  prevents  a  good  limitation  over 

from  taking  effect ibid. 

unless  it  be  given  on  a  contingency,  with  a 
double  aspect,  and  the  limitation  to  the 
strangers  never  arise  ....  54^ 
or  a  void  power  be  limited  to  appoint  the 
fund  amongst  the  olijects,  and  it  is  given 
to  them  in  default  of  appointment    -        .    548 

2.  the  effect  of  it  where  there  is  an  excess  in  the 
quantity  of  interest 549 

good  pro  tanto  where  the  excess  is  distinguishable  ibid, 
lease  exceeding  the  term  authorized  good  pro 

tanto  in  equity,  void  at  law  in  toto  -        •    550 

but  where  a  distinct  limitation  is  added,  that  only 

will  be  void ibid. 

unless  the  limitations,  although  several,  make 
but  one  estate  in  law     ....    ^^2 
money  charged  exceeding  the  sum  authorized 
good  in  equity  pro  tanto        ...        -   ibid. 

3.  the  effect  of  it  where  conditions  are  annexed,  not 
authorized  by  the  power      .....    554 

the  condition  only  is  void  •       *.         .        .    ibid. 

valid  appointments  will  be  sustained,  although 
confounded  in  the  same  instruments  with  other 

objects SS^ 

See  Jointuring,  Power  of.  Lease,  Power 

TO. 

EXCHANGE.    See  Partition.    Sale  and  Exchange. 

EXCLUSIVE  APPOINTMENT, 

where  authorised    .......    48^ 

where  not  authorized      .-.--.    481 

See  Illusory  ApporNTMENT. 

EXECUTION 
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EXECUTION  OF  POWERS, 

how  to  be  executed  so  as  to  vest  the  legal  estate       -    189 
whether  the  legal  estate  will  rest  in  rdeases  to  uses 

by  a  direction  to  them  to  convey  -        •        -    191 

how  to  be  executed  where  a  man  has  both  a  power  and 
«n  interest  *------    193 

may  be  executed  by  a  note  in  writing  where  no  par« 
ticular  instrument  is  required        ....    207 

all  the  circumstances  required  must  be  attended  to     -    211 
power  to  tenant  for  life  to  appoint  by  will,  how  he 

may  sell  the  estate      •-..-.    221 
where  a  power  must  be  executed  by  will,  and  where 

by  deed 314,  324 

power  of  revocation  and  appointment  maybe  executed 
by  the  same  deed         ------    405 

power  may  be  executed  by  several  instruments  -    239 

power  of  revocation  not  executed  by  a  re-conveyance 
to  the  settlor      -        --        -        -        -        •260 

power  of  appointment  or  revocation  executed  by  a 
genend  disposition  where  the  donee  has  no  estate  -    283 
but  there  must  be  a  reference  to  the  fund  -        -    284 
even  where  the  precise  sum  is  given,  and  there 
is  no  other  fund  ------    286 

what  amounts  to  an  execution  where  a  man  has  both 
a  power  ahd  an  interest        -----     303 

an  instrument  shall  not  operate  under  a  power  con- 
trary to  the  intention  ------     299 

power  may  be  executed  conditionally       -        -       .-    310 
the  effect  of  the  execution       -----    326 

overreaches  all  the  estates  in  the  settlement       -    337 
how  estates  created  under  different  powers  take  effiect    338 

where  void  at  law -        -     399 

in  equity       ----..    403 
See  Attorney,  Letter  of.    Baroain 
AND  Sale.    Conditions.    Defective 
Execution.     Estates.      Excessive 

EXECUTION 
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EXECUTION  OF  POWERS^continued. 

Execution.    Fine.    Fraud*    Lease 
AND  Release.      Lease>  Poweh  to. 
Revocation,  Power  of.     Solemni- 
ties. 'Tender.    Time.    Will. 
EXECUTORS, 

take  a  power  to  sell,  where      -        -        -        -        -     106 
although  not  named,  if  the  money  is  to  be  distributed 
by  them     -        -        -        -        -        ..        .      1^7,172 
contra  where  the  money  is  not  to  be  distributed  by      « 
them      --------     173 

If  any  refuse  the  trust,  the  odiers  may  sell         -        -  169 

a  power  to  several  survives,  where  -        .        -        -  ibid, 
may  be  special  occupants  of  corporeal  hereditaments, 
semb,          -------         ip5,  n. 

contra  of  incorporeal  hereditaments    -        •        -  ibid, 
wher^  they  take  as  designated  distinct  from  their  tes- 
tator         --------  326 

of  an  object  of  a  power  cannot  be  appointed  to          -  509 
See  Limitations. 

EXTINGUISHMENT, 

of  powers  appendant       .---..      54 
in  gross  .---.--Gi 

FAMILY, 

the  extent  of  the  word    -        -        -        -        -        -52a 

FATHER  AND  CHILD. 

what  is  a  fraudulent  appointment  to  a  child  under  an 
exclusive  power  -------    407 

a  discretionary  power  to  a  parent  not  controlled,  un- 
less there  be  fraud       -        -        -        -        -        -    500 

See  Advancement. 
FEME  COVERT, 

is  considered  a  feme  sole  as  to  property  settled  to  her 
separate  use        -        •        -        -        -        -        -113 

what  amounts  to  an  unalienable  trust  in  her  favour  113-118 
her  separate  property  not  liable  to  answer  general 
demands  on  her,  qti,    -        -        -        •        •        -114 

3  B  FEME 
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her  consent  in  court  to  an  appointment  not  necessary      1 19 

may  execute  powers  over  real  estate         ...    154. 

although  reserved  over  her  own  estate  by  an 

agreement  upon  marriage     -        .        .        •    157 

her  will  revoked  by  marriage,  where        •        -        .    159 

what  amounts  to  an  equitable  execution  of  a  power 

byher       --------    987 

her  will  of  personalty  must  be  proved  as  a  willi  and 
also  as  an  appointment         .        .        .        .        •    339 

may  retain  her  property  against  her  husband,  where 

he  does  not  perform  his  contract  -        .        •     363,  533 

See    Attornbt.     Baroit  and  Fsme. 

Defective  Execution.    Execution 

or  Powers.  Jointuring,  Power  of. 

FEOFFMENT, 

acceptance  of  does  not  destroy  a  power    •       •      .•     67 
See  FilTE. 

FINE, 

destroys  power  relating  to  the  land  -        -        -       -      05 
is  merely  void,  or  operates  as  a  further  assurance, 

where        ---•.--.67 
accompanied  by  a  deed,  operates  as  the  execution  of 

a  power,  where  -       -        •        -       -        -      68,  S99 
by  tenant  for  life,  with  a  power  to  appoint  to  his 

children,  the  effect  of  it       -        -        «  *      73 

declaration  of  the  use  of,  gives  the  legal  estate  -        -    IS9 
revokes  a  prior  will         .--•-.    302 

FORFEITURE, 

of  power,  by  treason,  &c.        •        .        .        •        •    178 
See  Feoffment.    Fins.    Rbcovert. 

FRAUD, 

will  enable  equity  to  relieve  against  a  iion*executioa      377 
what  is  a  fraudulent  execution  at  law        -        -    '    •    399 

in  equity  •        -        -    403 
person  taking  with  notice  of  a  prior  equitable  appoint- 
ment bound  by  it         .....      351,410 

FRAUD 
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FBAUD— conJintieJ. 

See  Father  and  Child.     Illusory 

Appointment.    Jointuring,  Power 

OF.    Time.    Trustee. 
FURTHER  ASSURANCE.    See  Fine. 

FUTURO,  LEASE  IN, 

the  meaning  of  the  term  •        -        -        .        -        .    589 
what  18  a  lease  in  futuro  ......  ibid. 

depends  for  its  validity  on  the  time  o(ks  execution    591 
contract  to  grant  a  lease  infitturo^  valid,  if  the 
tenantfor  life  live  beyond  the  period      -        -ibid. 
See  Reversion. 
GRANDCHILD, 

is  not  an  object  mider  a  power  to  appoint  to  children     501 
where  a  power  under  general  words  embraces 

grandchildren      -        -     •  -        .        -        -    507 
an  appointment  may  be  made  to  a  grandchild  with 
the  consent  of  the  cfaiU  on  his  marriage  -    509 

See  Defective  Execution. 

GENBRAL  POWER, 

what  estates  may  be  created  under  it       -        -        -  43^ 

within  the  exception  in  the  old  aimuity  act       •        -  432 

where  cut  down  to  a  particular  purpose    ...  ^^^ 

GROSS,  POWERS  IN 

defined  .......^^g 

how  suspended       -------      ^j 

how  extinguished  -        -        -        -        -        -         61, 65 

how  merged  -        --        -        -        -        -        -81 

may  be  exercised  after  the  donee  has  departed  with 
his  estate    --------      64 

may  be  released     -------      C5 

to  arise  on  a  future  event,  may  be  defeasanced  -        -  ibid. 
•whether  they  can  be  released  in  part,  qtu         -        -      CG 

GREAT  NEPHEWS, 

not  within  a  power  to  appoint  to  nephews  •        •  518 

but  may  be  appointed  to  on  the  marriage  of  the 
nephew  with  bis  consen         -        -        «  ibid. 

3  B  3  HEIU. 
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HEIR.    See  Descent.    Election. 
HERIOTS, 

need  not  be  reserved  under  «  power  requiring  the 
ancient  rent        -        -        S        -        -        -        -    6io 

HUSBAND.    See  Baron  and  Feme.    Feme  Covert. 
U.LUSORY  APPOINTMENT, 

what  amounts  to  an         .-----    488 

a  share  descending  is  sufficient         .        .        •        «    496 
where  only  the  last  appointment  is  bad     • 
may  be  justified  by  circumstances    «        -        - 

as  advancement  upon  marriage  .        •        -        -    497 
whether  the  provision  must  move  from  the 
donee    -        -        -        -  ..        -        -    498 

or  by  consent  of  the  parties     .        .        •        -        -    499 
the  fund  is  distributed  equally  where  the  appointment 
is  illusory  -        -.-        -        -        -        -        -    5^ 

,  See  Reversion. 

IMPROVEMENTS.    See  Rent. 

INDORSEMENT, 

of  a  power  before  execution  of  the  deed  good  [-        «»    121 

INFANT, 

what  powers  he  can  execute    -----    159 

INSOLVENT  DEBTORS.    See  Debtor. 

INSTRUMENT.    See  Will. 

INTEREST.    See  Charge. 

INTERLINEATION, 

of  a  power  good  where    *        -        ;        *        -        -lai 
ISSUE, 

the  extent  of  the  word    -        -     .  -        -        -        -    437 

JOINT  TENANTS.    See  Tenants  in  Common. 

JOINTURING,  POWER  OF 

defective  execution  where  aided      •        •        •        •  441 

executed  for  the  husband's  own  benefit  void     -        -  406 

may  be  repeatedly  exercised   -----  535 

where  it  may  be  made  clear  of  taxes        ...  536 

at  what  time  the  value  of  the  lands  is  to  be  taken      •  52B 

JOINTURING, 
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JOINTURING,  POWER  OF-^ontinued. 

wife  entitled  to  a  remedy  against  the  husband's  assets 
under  his  covenant  for  any  deficiency  in  her  join- 
ture   539 

unless  the  parties  meant  merely  to  execute  the 
power,  and  the  excess  was  a  mistake     •        -   ibid, 
tlie  effect  of  a  power  to  jointure  according  to  the  wife's 
fortune       .-----.-    531 
a  nominal  portion  not  sufficient         ...   ibid, 
nor  a  settlement  to  the  separate  use  of  the  wife  -   ibid, 
but  a  fair  settlement  of  the  wife's  fortune 

will  be  supported        ....    532 
the  portion  must  be  ascertained  in  the 
husband's  life-time     ^        ^        •        -    533 
KIN,  NEXT  OF, 

the  extent  of  the  words  -        -        -        -^  -    593 

See  Relations. 

LEASE  FOR  YEARS, 

suspends  a  power  appendant    -----      51 
but  not  a  power  in  gross      -        -        -        •        -      53 
See  Cestui  que  Trust.    Excessive  Exe- 
cution.   Lease,  Power  to. 

LEASE,  POWER  TO, 

in  what  instruments  it  may  be  reserved    -        -        -  121 
lease  by  tenant  for  life,  with  a  power  for  a  term  cer- 
tain, operates  as  an  execution  of  the  power   -        -  298 
but  not  where  the  power  is  badly  executed,  and 

the  effect  would  be  to  destroy  a  valid  lease    -  301  ~ 
an  agreement  to  execute  a  lease,  will  be  enforced, 

where 35^,  375 

a  defect  in  an  execution  of,  will  be  aided,  where       -  472 

the  effect  of  an  excess  in  the  execution  of  the  power  549 

the  construction  of  the  power  -----  566 

acceptance  of  rent  under  a  void  lease  will  not  set  it  up  568 

.    a  lease  may  be  granted  in  trust  for  the  donee   -        -  ibid, 

what  may  be  demised      -.»-..  570 

under  a  power  to  lease  lands  usually  letten       -  ibid. 

3  B  3  LEASE, 
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LEASE,  POWER  TO^^ontinued. 

b  J  whom  the  lettings  must  have  been       -    57s 
by  what  initruments       •        •        .        -  ibid, 
under  a  power  to  lease  at  the  rent  then  reserred, 
or  at  the  ancient  rents,  &c.  •        •        -        •  ibid, 
whether  any  part  not  formerly  let,  is  within 
the  power     ..-*--    574 
where  mines  are  comprised  in  the  power   «        -    581 
what  term  may  be  granted      .        •        .        •        -    58a 
general  power  where  the  estate  is  in  hand,  autho- 
rizes only  a  lease  in  possession      ...    584. 
even  where  the  estate  is  ahready  in  leas^ 
if  the  power  is  to  lease  in  possession        ibid, 
general  power  whether  it  authorizes  a  lease  in 

possession  where  the  estate  is  already  in  lease     ibidL 
power  to  lease  not  exceeding  a  given  number  of 
years  from  the  time  of  making,  a  lease  in  re* 
version  may  be  granted        •        •        .        •    586 
a  lease  may  be  granted  with  a  power  of  revoca- 
tion     594 

under  powers  to  lease  for  lives  .       *       .        .    603 
during  the  life  of  the  survivor  of  the  lives  -  ibid, 
to  one  for  all  the  lives,  or  to  aU  the  per- 
sons   -        -        .        .        .        .        •    604 
the  lives  must  be  concurrent    •        •        -  ibid, 
not  for  the  life  of  one  to  commence  from 
the  death  of  the  others         ...  ibid* 
what  rent  must  be  reserved      •     -  -        -        -        •    G05 
what  conditions  and  covenants  must  be  observed        -    615 
where  the  power  is  silent  ....    630 

See  ATToaNBT.  Debtor.   Concurrbnt 
Leases.    Counterfabt.  Covxkant.  " 
Defective     Execution.      Futuro. 
Improvements.    Lunatics.    Mines. 
Re-entry.  Rent.  Reversion.  Wastx* 

LEASE  AND  RELEASE, 

a  consideration  requisite  to  the  lease,  not  to  the  release        6 

LEASE 
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conveyance  by,  does  not  destroy  a  power  in  gross     -      61 
in  ej^ecution  of  a  power,  how  it  operates  -        .        •    207 

LEGACIES, 

given  under  a  power  out  of  personalty,  and  lapsed, 
fall  into  residue  ----•••    328 
LETTERS, 

promised  by,  to  execute  a  power,  equity  may  relieve      360 

LIMITATIONS  IN  INSTRUMENTS  CREATING 

POWERS, 
as  A  shall  appoint,  remainder  to  him  in  fee,  valid       8 if  93 
to  A  in  fee,  and  as  he  shall  appoint,  valid  -        -      93 

as  A  shall  appoint  generally,  if  created  by  will,  a  fee  -      99 
to  Ay  for  life,  with  a  power  to  give  the  fee  to  particular 
objects  an  estate  for  life  and  fee  -        •        -        •  ibid, 
so  although  an  express  estate  for  life  is  not  given, 

sembh  .---«..     100 

so  although  there  is  an  express  estate  for  life,  and 
the  power  b  general,  where  -        -        •        .    101 
power  of  appointing  the  fee  after  the  death  of  the 
donee,  not  afiected  by  a  limitation  previously  de- 
termining the  life-estate       -        -        -        -        -105 
distinction  between  a  devise  of  lands  to  executors  to 
be  sold,  and  a  devise  that  executors  shall  sell  the 

land  ---• 106 

whether  a  devise  of  lands  to  be  sold  by  executors 
will  pass  the  fee  -        •        •        -        -        -    107 
*^  unto  and  to  the  use''  of  the  same  person,  the  effect 

ofit 126 

in  a  will,  to  trustees  and  their  heirs  generally,  will  give 
them  the  fee,  where    -        -        -        -        -        -141 

power  to  appoint  to  issue  generally,  valid  -        -    147 

to  children,  how  tlie  fund  may  be 
settled      .....    514 

in  default  of  appointment  take  effect  in  possession 
where  the  power  is  void        .....    148 
are  vested,  subject  to  be  divested      ...  ibid. 

3  B  4  LIMITATION 
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LIMITATIONS    IN    INSTRUMENTS    CREATING 
POWERS— con/fnwrA 

where  a  power  given  to  the  survivor  maybe  exercised 

by  a  continuing  trustee        -        -        -       .  -        -     i6a 
as  the  survivor  of  two  shall  appoint,  cannot  be  eze* 
-     cuted  by  a  joint  appointment         -  -        •  ibiiL 

to  three,  and  their  heirs,  cannot  be  exercised  by  two 

surviving    ----•.---    i66 
of  appointing  new  trustees,  where  there  were  three 
classes,  confined  to  classes  specified,  though  all  the 
trustees  were  named    •-.--•  ibid* 
to  bar  dower^  the  objects  of  them     »        .        •        .    194 
to  die  use  of  a  man's  will,  the  effect  of  it  -        -    si8 

what  is  a  mere  power,  and  what  a  power  in  tlie  nature 

of  a  trust  -..-..••  393 
where  a  gift  in  default  of  appointment  is  implied  •  397 
power  to  will  away  any  part  or  proportion  gives  a 

power  to  dispose  of  the  whole  ....  ^^ 
power  to  appoint  any  part  of  the  lands  to  one  for  life, 

the  donee  has  only  to  specify  the  land  -        .        -    553 
limitation  in  default  of  appointment  may  in  some  in- 
stances control  a  general  power    .        -        -        -    460 
the  effect  of  limitations  over  in  default  of  appointment    $5^ 
See    Conditional    Power.       Estates. 
Exclusive     Power.      Ffme    Covert. 
Mortgage. 

LIMITATIONS    IN   INSTRUMENTS    EXECUTING 

POWERS, 
take  effect  as  if  created  by  the  original  instrument     •    331 
appointment  by  will  to  heir  at  law  by  will,  he  takes  by 
descent,  where    .------    3«8 

appointment  to  the  heirs  of  a  man  taking  an  estate  of 
freehold  under  the  deed  creating  the  power,   the 
estates  coalesce  --.----    333 

by  deed,  technical  words  are  essential       ...    468 

exception  as  to  words  of  modification       -        -    469 

by  will,  technical  words  are  not  necessary  -        -  ibid. 

POWERS 
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POWERS— co«/fiiii«f. 

See  Appointment.   Estates.   Excessive 
Execution.    Lease.     Sale   and   Ex- 
change. 
LIVES,  LEASE  FOR.    See  Lease,  Power  to.    Rever- 
sion. 
LOSS, 

most  be  borne  by  the  residue  where  a  particular  sum  is 
authorized  to  be  appointed  -        -        -        «        -    331 
LUNACY, 

where  it  will  avoid  a  deed       .....    402 
LUNATICS, 

power  of  leasing  in,  may  be  executed  by  the  committee    186 
MARK.    See  Signing. 

MARRIAGE, 

the  procuring  it  a  bad  consideration  -        «        *    4^4 

.is  a  good  consideration  for  a  settlement    -        -        -    431 

the  extent  of  it         ......  ibid- 

settlement  after  marriage  is  voluntary       *        .        .    426 
although  a  parol  agreement  be  made  before  the 
marriage,  semble  -        -        -        -        -        -43  a 

See  Defective  Execution.    Grand* 
child. 
MERGER, 

power  to  one,  remainder  to  himself  in  fee,  does  not 

merge -81 

power  not  merged  by  the  accession  of  the  fee,  semb*  -      91 

MINES, 

under  a  power  to  lease,  requiring  rent  to  be  reserved, 

a  proportion  of  the  produce  may  be  reserved  •    613 

lease  of  unopened  mines,  void  under  a  power  to  lease, 
so  as  the  lessee  be  not  dispunishable  of  waste       -    633 
See  Lease,  Power  to. 
MISTAKE, 

as  to  the  time  at  which  the  interest  given  under  a 
power  ought  to  arise,  corrected  in  equity      -        -    553 
See  Equity.    Jointuring,  Power  of. 

MORTGAGE, 
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MORTGAGE, 

destroys  powersj  where  --<»---  56 
proviso  that  the  mortgagor  shall  receiye  the  rents  till 

default  in  payment,  the  effect  of  it        •        *        -  111 

a  partial  execution  only  of  a  power  in  equity     -        •  880 

where  it  may  be  made  under  a  power  to  sell      -        ^  47S 

where  it  may  be  made  under  a  power  after  a  sale      -  ibid» 

power  to,  to  what  it  extends    •        -        <•  ^     «        -  479 
See  Charge. 

MORTGAGEE.    See  Defxctivb  Execution. 

NEPHEWS, 

power  to  appoint  to,  construed  in  the  same  manner  as 
a  power  to  appoint  to  children      -        *        "        -    5^7 
See  Childrek,  Power  to  appoikt  to. 

NON-EXECUTION, 

is  not,  in  general,  aided  ...--•    39a 
unless  the  power  is  in  nature  of  a  trust      •        *    39 
'   See  Defective  Execution.    Fraud. 

NOTE  IN  WRITING.    See  Execution  of  Powers. 

NOTICE, 

required,  must  b*e  given    -        •-        •        .        -ais 
See  Fraud. 

OCCUPANTS.    See  Executors. 

PAROL  CONTRACT, 

where  aided  in  equity     ......    363  . 

before  marriage  to  make  a  settlement       ...    42s 

PAROL   EVIDENCE.      See  Election.     Relations. 

Satisfaction. 
PARTIAL  EXECUTIONS, 

powers  may  be  executed  partially    .        -        -        -    378 
a  mortgage  is  but  a  partial  execution  in  equity  -    d8o 

unless  there  is  an  ulterior  disposition  -        -    s8i 

PARTICULAR  POWER, 

what  estates  may  be  created  under  it        -        r        -    435 
PARTITION, 

where  it  revokes  a  will    --••-.      85 

PARTITION 
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PARTITION-  cow/iiiMcrf. 

power  to  make  partition  does  not  authorize  a  sale  or 
exchange  -------.    4^2 

power  of  sale  does  not  authorize  a  partition      •        •    473 
whether  a  power  of  exchange  does,  qu.         <-   ibid, 
but  this  maj  be  done  circuitously  under  a 
power  of  sale   -•-•*.    475 
PERJURY, 

stifling  a  prosecution  for,  a  bad  consideration    •        -    400 

PERPETUITY, 

power,  having  that  object,  is  void    -        -        -        *  ^44 

•      what  amounts  to,  in  an  original  instrument        -        -  429 

instruments  executed  under  powers  432 
gift  under  power  embracing  objects  not  within  the 

line  of  perpetuity,  void  as  to  all    -        -        -        -  544 

PORTIONS, 

payment  of,  suspended  by  power  of  revocation  -        -    151 

POSSESSION,  LEASE  IN.    See  Lease,  Power  to. 

POWERS, 

defined  and  classed         -        -        -        '        -        -      45 
how  created  ........97 

no  solemnities  need  be  required  to  their  execution    »    1 19 
in  what  instruments  they  may  be  reserved         -        -    121 
in  wills,  whether  they  operate  under  the  statute      i34i  139 
what  seisin  must  be  raised  to  serve  them  -        -  ibid« 

for  what  objects  they  may  be  raised         -        -        *    >43 
reservation  of,  destroys  prior  will,  where  •        -        -      85 
maybe  executed,  by  whom      .....    151 

extend  to  whom     -        -        -        -        .        .        -173 

where  they  survive  -        .        -        .        .        -162 

cannot  be  delegated        --        .        -        .        -174 
where  forfeited       •        .        •        .        .        •        -178 
transferred  by  act  of  parliament       -        -        -        -    179 

by  what  instruments  to  be  executed  where  the  power 
is  silent      -..«....    207 

where  a  particular  instrument  is  required  •        -    209 
distinct  powers  in  one  clause  -        •        *        -        -    225 

POWERS, 
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VGWERS^-continued. 

may  be  executed  by  more  instruments  than  are  re- 
quired       -.-------    22S 

at  what  time  they  may  be  executed  •        -        •        -    970 
where  they  authorize  a  repeated  executioui  and  where 
not    -        -        -        -        -        -        -.-        -    ayg 

when  executed  by  a  general  disposition     -        .        .    282 
distinction  between  general  and  particular  powers      •    432 
where  there  is  only  one  object  of  a  power  of  distribu* 
tion,  it  b  at  an  end     ..•-..    465 
contrttf  where  the  power  extends  to  the  quantity 

ofestate      -•--.--    467 
or  the  object  does  not  take  in  default  of  appoint- 
ment ---..-..  ibid, 
what  acts  they  authorize  -        .....    472 

to  appoint  estates  to  be  bought,  may  be  exercised  over 
estates  directed  to  be  sold    .....    442 

over  different  funds  amongst  the  same  objects,  part  of 
each  fund  need  not  be  appointed  to  each       -        -    479 
See    Debtors      Execution    of    Powers. 
Lunatics.    Trust.    Passim, 
PREROGATIVE.    See  Crown. 

PUBLICATION, 

the  fact  of  should  be  stated  in  the  attestation  of  a  will 
required  to  be  published      .....    245 
PURCHASER, 

will  prevail  over  a  prior  defective  appointment  -        -    351 
cannot  protect  himself  in  equity  against  a  fraudulent 
appointment  to  a  child,  though  without  notice,  if  he 
have  not  the  legal  estate      -        -        -        -        -    408 
power  of  revocation  not  exercised,  is  void  i^ainst  him     417 
whatever  be  the  form  of  the  power    ...    ibid, 
unless  the  power  is  Jxmajlde  restrained  to  be  exe- 
cuted with  consent  of  strangers      -        -        -..ibid, 
although  the  power  be  future    -        -        -        .418 
or  he  previously  to  the  sale  released    -        •  ibid, 
what  is  a  sufficient  consideration  to  avoid  the 
power  -        -        -        -        .    •    -        -    420 

PURCHASER 
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PURCHASER— continued. 

the  purchaser  must  have  contracted  for  the  real 
interest        -        -        -        ,        -        -        ^    ^26 
not  bound  to  see  to  the  application  of  his  purchase- 
Inoney  where  the  money  is  to  be  applied  in  pay- 
ment of  the  donee's  debts    471 

See  Creditors.     Defective   Execution. 
Dx)W£R.    Fraud. 
PURCHASE  MONEY.    See  Purchaser. 
QUALinED  ESTATE, 

where  it  cannot  be  granted      -        -    ^  -        -        .    463 
RASURE, 

where  it  avoids  a  deed    ••---.    400 
RECITAL, 

may  operate  as  the  reservation  of  a  power  *        -      97 

may  amount  in  equity  to  the  execution  of  a  power     ^    360 
RECONVEYANCE.    See  Exbcutiok  of  Powers. 

RECOVERY, 

how  to  be  suffered  to  save  the  powers  of  a  tenant  for  life  S5 
where  it  defeats  a  power  prior  to  the  estate-tail  -      78 

'  See  Fine. 
RELATIONS, 

power  to  appoint  to,  where  it  authorizes  an  exclusive 

appointment       .-••.•.    485 
bequest  to  relations  governed  by  the  statute  bf  distri- 
•    butions      -        -        -        -        -        -        -        -518 

so  to  near  relations,  friends,  relations.  Sec,  -    519 

but  not  to  nearest  relations      .....    520 

the  effect  of  a  bequest  to  poor  relations    •        -        .  ibid, 
parol  evidence  not  admissible  to  explain  it        -    523 
to  whom  an  appointment  may  be  made  under  a  power 
to  appoint  to  relations         .....    524 

in  what  relations  the  fund  vests  in  default  of  ap- 
pointment   .......   ibid. 

RELEASE, 

Vhat  powers  may  be  released  m       m        ^        m        ,      6$ 

See  Purchaser. 

RENT 
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RENT-CHARGE, 

where  h  may  be  granted         .        •        .        •     j^j^  ^ 
when  well  granted  -••-...    ^^o 
RENT  UNDER  POWERS  OF  LEASING, 

power  to  leaie,  rendering  such  rent  as  the  donee  shall 

think  fit,  he  may  lease  without  rent       •        -        •    459 
the  acceptance  of  rent  under  a  Yoid  lease  will  not  set 
it  up-        -        -        -        -        -        »        -        -    568 

whether  the  best  rent  is  ieser?«d  must  be  decided  by 

ajury .«.6o5 

if  the  best  rent  is  reserved,  the  tenant  agreeing  to  lay 
out  money  in  improvements  ia  not  material    -        •  ibid, 
where  Utom  the  nature  of  the  property  it  cannot 
be  ascertained  whether  the  best  rent  is  re- 
served, die  lease  is  void       -       -       .        •    608 
where  the  usnl  vent  is  to  be  reserved,  what  is  the  true 
rent  ----•-'-••    Qiq 
no  objection  that  more  is  reserved     -        »       .  ibid, 
but  if  the  taxes  were  formerly  paid  by  the  tenant, 

he  must^tiU  p%y  them  -        •        .        •        ^  ibid, 
must  be  reserved  as  formerly    -        .        .        .    613 
where  the  usual  or  most  rent  is  to  be  reserved  •        -    611 
maymeanproduceaa  well  as  money        •        •       •    61s 
the  precise  sum  must  be  named  in  jhe  lease,  or  it  must 
be  referred  to  a  atandard  by  which  it  may  be  easily 
ascertained         ---•-..    514 
at  reservation  in  the  words  of  the  power  wHl  be 
invalid         <--••..•    616 
at  what  days  it  should  be  reserved  -        •        -    618 

reserved  for  lands  within  the  power,  and  lands  not 
within  the  power  avoids  the  entire  lease,  where,  and 

where  not -        .618,  623 

to  what  persons  the  rent  diould  be  reserved     -        -    634 
where  power  may  be  given  to  lessee  to  deduct  the  ex- 
pense of  repairs   -        -        .        .        •  .    g^ 
§ee  Apportiokmxnt.   Hbriots.    Lbasx, 
PowE«  TO.    Mines.    Rs-entrt* 

RE-ENTRY, 
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RE-ENTRY,  . 

power  of,   what  should  be  required  in  powers   of 
leasing       -.---..-    635 
required,  how  it  should  be  reserved         -        •   ibid. 
REGISTER, 

appointment  of  an  estate  in  a  register-county  must 
be  registered     - •    330 

REPUBLICATION.    Sec  Will. 
RESERVATION.    See  Rsnt. 
RESIDUE.    SeeLBOAciss.    Loss. 
RESULTING  TRUST, 

where  a  part  of  a  fimd  is  appointed,  there  can  be  no 
resulting  trust  for  persons  claiming  under  the  set- 
tlement     •        ••••..«    331 

REVERSION, 

an  estate  in,  oanaot  be  granlad  under  a  power  to 
create  an  estate  in  poaseMion     «       .       ..       «    458 
but  the  defect  may  be  supplied  in  equity  -        -    459 
inei#  revetsionary  interest  cannot  be  granted  under  a 

power  intended  as  a  provision      -       •       .^       •    514 
where  a  reversionary  lease  is  wifiiin  the  power  •        -    583 
^  lease  in  reversion,'*  the  signiication  of  the  term  as 

applied  to  leases,  for  years  and  lives  •        .       «.    588 
what  amounts  to  a  lease  in  reversiasi       *        .       .    589 
lease  in  possession  good,  although  the  land  is  in 
the  handsof  tenants  from  year  to  year,  if  they 
attorn  -       -     '  -        -       -      .-       •    592 

so  if  the  estate  is  m  lease,  if  the  lease  is  delivered 

up,  and  a  surrender  will  be  presumed  •        •    593 
BO  if  a  tenancy  has  exjHred,  but  the'  old  tenant 
has  aright  to  depasture        ....  ibid. 

the  custom  of  the  country  will  not  authorize  a  lease  in 

reversion  against  the  terms  of  the  power        -        -    594 
lease  of  part  in  reversion  and  part  in  possession,  if  en- 
tire, is  wholly  void      ......   ibid. 

a  reversionary  lease  being  merely  a  continuation  of  an 
existing  lease,*  will  not  support  it  ...   ibid. 

See  FuTURO. 

REVOCATION, 
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REVOCATION,  POWER  OF 

in  what  mstnunents  it  may  be  reserved     -        •        -    126 

.   whether  in  a  conveyance  unto  and  to  the  use  of 

the  same  person  •--«.-  ibid. 

extends  to  what  estates  -        -        •        -        -        •    143 

where  it  suspends  the  payment  of  portions        -        -    151 

where  impliedi  although  not  expressly  given      -        -    soi 

and  new  appointment  may  be  executed  by  the  same 

instrument-        -------    205 

executed  by  a  general  disposition     -        -        .        -    283 

although  required  to  be  made  by  express  words     ibid. 

may  be  reserved  upon  an  iqppointment  without  an 

express  authority         •        -        -        -        •        -    310 

ev^  under  the  usual  power  of  leasing         -        -    594 

instrument  executing  a  power  of  revocation  required 

to  be  reserved  need  not  reserve  a  fiirther  power    *    322 
if  required  to  be  reserved  by  deed,  cannot  be  reserved 
by  deed  or  will,  yw.     -        -        -        -        .        -    217 

will  under  a  power  may  be  revoked,  altfaou^  no 
power  be  reserved       -        -        -        -        -        -311 

cotUra  of  a  deed,  although  authorized  by  the  wh 
strument  creating  the  power  -        •        .        .  ibid, 
in  an  original  settlement,  tantamount  to  a  power  to 
revoke  and  limit  new  uses,  where  .        -        -    316 

contra  of  a  power  in  an  instrument  executing  a 

power         • 318 

whether  it  can  be  reserved  upon  the  execution  of  a 

power  simply  collateral        -        .        -        •        .    322 
if  not  executed,  void  against  the  subsequent  purchaser    415 
See  Bargain  and  Sale.     Considera- 
tion.      Crown.       Execution     of 
Powers.      Purchaser. 

SALE  AND  EXCHANGE,  POWER  OF, 

when  authorized  by  a  will  or  articles  for  a  settlement      141 
not  too  remote  although  not  expressly  confined  to  lives 

in  being,  and  twenty-one  years  afterwards      -        -    I4S 
to  sell  leaseholds  vested  in  quasi  tenant  in  tail  whenever 

borD> 
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SALE  AND  EXCHANGE,  POWER  OF-^ontinued. 

born,  and  purchase  real  estates  to  be  re-settled, 

void  --- 146 

how  it  should  be  given 200 

how  it  should  be  executed       -        -        -        -        -     201 

when  it  ceases        ---..-.gi 
to  sell  in  case  of  a  deficiency,  or  upon  other  estates 
being  settled,  cannot  be  executed  till  there  is  a  de- 
ficiency, or  another  estate  is  settled      ...     267 
where  it  authorizes  a  limitation  to  bar  dower    *         -     454 
power  of  sale  does  not  authorize  a  partition       -        -    473 
whether  a  power  of  exchange  does,  gu,      -        -  ibid, 
but  this  may  be  done  circuitously  under  a  power 
ofsale  -        -        -        -        -        -        -    475 

tenant  for  life  under  the  power  may  sell  or  exchange 
with  his  trustees,  semb,        .....  ibid. 

in  what  cases  the  power  of  sale  may  be  exercised      -    476 
See  Mortgage. 

SATISFACTION, 

what  amounts  to  satisfaction  of  a  portion           -  -     391 

where  parol  evidence  is  admitted      -        -        -  -  ibid, 

cannot  be  presumed  where  the  intention  is  stated  ^  ibid. 

SCINTILLA  JURIS, 

its  nature 12, 45 

SEAL, 

required  cannot  be  dispensed  with    -        -        -        -     2 1 2 
whether  a  stamp  on  the  deed  is  equivalent  to  fCseal    -     235 

what  amounts  to  a  sealing ibid. 

See  Defective  Execution.    Signing. 
SEISIN, 

what  must  be  raised  to  serve  powers         -        -        -     139 
See  Devise.    Scintilla   Juris.    Trus- 
tees, Power  to  appoint  new. 

SEPARATE  USE.    See  Estates.    Feme  Covert.   Join- 
turing, Power  of. 

3  c  SHELLEY'S 
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P«ge. 

SHELLEY'S  CASE,  RULE  IN.    See  Limitations. 

SIGNING, 

required,  cannot  be  dispensed  with  -        -        -    942 

sealing  is  not  signing,  semb.     .....    ibid. 

a  mark  equivalent  to  signing  tlie  name      -        -        -    237 
the  fact  of  signature  should  be  stated  in  the  attesta- 
tion, where  the  witnesses  are  required  to  attest  the 
signing        -         -        -        -         -        -        -        -^bid. 

the  54th  Geo.  3,  c.  168,  extends  to  a  defective  attes- 
tation of  signature  only        .....    258 

See  Dbfectivb  ExBCurioy. 
SIMPLY  COLLATERAL  POWER, 

defined-        -. 47 

cannot  be  destroyed  by  the  donee    -  -        -      49 

nor  by  a  stranger     .-----  ibid, 
whether  a  donee  can  reserve  a  power  of  revocation    -    3^  ^ 
SISTER.    See  Defkctive  Execution. 
SOLEMNITIES, 

need  not  be  required  to  the  execution  of  a  power      -     1 19 
required  to  the  execution  of  a  power,  mujBt  all  be  at- 
tended to  -        - 211 

unless  the  appointment  be  to  a  charity      -        -        -    2 1 3 
where  they  refer  to  all  the  instruments  by  wliich  a 

powec  is  authorized  to  be  executed       -        .   •    -    226 
must  be  perfected  in  the  lifetune  of  the  donee  -        -    a6o 
may  be  added  by  the  donee  himself  -        -        -        -    310 
See   Bargain    and    Sale.     Sealing. 
Signing.    Tender. 
STAMP.    See  Sealing. 

STATUTE  OF  FRAUDS.    See  Sealing.    Signing.    Will. 
STRANGER.    See  Volunteer. 
SURPRISE.    See  Devsctivb  Execution.  ^ 

SURRENDER, 

where  a  new  lease  will  amount  to  a  surrender  in  law 
ofan  old  lease    -------    593 

SURRENDER 


INDEX.  755 

Page. 

SURRENDER--con*iimerf. 

where  a  furrender  of  an  old  lease  will  be  presumed    -    593 
where  a  surrender  may  be  taken  and  a  new  lease  granted  608 
See  Reversiok. 

SURVIVOR.    See  Executors.    Limitations.    Powers. 

SUSPENSION, 

of  powers  appendant 50,  72 

in  gross 53>  7^, 

TAXES.     See  Jointuring,  Power  or.    Rent. 

TERM  FOR  YEARS.  See  Cestui  que  Trust.    Estates. 

Lease  for  Years. 
TENANTS  IN  COMMON, 

by  devise,  in  default  of  appointment,  death  of  any  in 
testator's  life  defeats  the  power  and  devise  over  pro 

tanto 467 

how  created  in  deeds  executed  under  powers     -        -    469 
what  amounts  to  a  tenancy  in  common  under  an  im- 
plied gift  in  default  of  appointment       .        .        -    559 

TENANT  FOR  LIFE, 

with  a  power  to  appoint  by  will  how  he  may  sell  the 

estate         --•-.---    aai 
may  purchase  or  take  the  estate  in  settlement  under 
the  usual  power  of  sale  and  exchange,  semb*         -    475 
See  Estate.  Fine.   Limitations.   Rb- 
covERY.    Time. 
TENDER, 

of  several  sums  necessary  in  respect  of  distinct  powers  261 
the  fact  of  the  tender  should  be  stated  in  the  deed  -  262 
at  what  place  it  should  be  made       ....   ibid. 

to  whom  it  should  be  made 263 

TIME, 

power  to  be  executed  at  any  time  will  be  restrained  by 

equity  if  executed  fraudulently    ....    270 
power  to  be  executed  six  months  before  the  donee's 
death  may  be  executed  at  any  time       -        -        -    271 

3  c  2  TIME, 
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TIM  E-'Continued. 

power  given  on  a  contingent  event  may  be  executed 

before  the  happening  of  the  event  •        -        -    ^71 

power  to  sell  after  the  death  of  tenant  for  life,  a  sale 

cannot  be  made  in  his  lifetime  ....  273 
power   given   in  default  of  issue,  at  what  time  the 

issue  must  fail  --.....  274 
powers  to   be   executed   when   in    possession,  what 

possession  is  sufficient  -        .        .        .         .    37^ 

TREASON, 

power  forfeited  by,  where  the  execution  of  it  is  not 
annexed  to  the  mind  or  hand  of  the  donee      -         -     178 
but  it  must  be  executed  in  the  life  of  the  donee     183 
See  Crowk. 

TRUST, 

where  a  power  is  tantamount  to  a  trust        ...    3^3 
See  Feme  Covert.   Resulting  Trust. 
Unalienable  Trust. 

TRUSTEE, 

the  usual  power  to  appoint,  in  settlements,  considered      201 

cannot  be  controlled  where  he  has  a  power  of  consent    266 

an  execution  will  be  set  aside  where  his  consent 

is  obtained  by  fraud 407 

having  a  power  of  appointment  upon  a  bill  filed,  the 

court  will  distribute  the  fund  equally     ...    500 
will  be  restrained  from  executing  his  power  improperly    352 
how  to  act  under  a  power  to  lease    ....    569 
See  Equity.    Sale  and  Exchange. 

TRUSTEES,  POWER  TO  APPOINT  NEW, 

how  they  should  be  executed  -        -        -        -        -    201 
whether  the  new  trustees  must  have  a  seisin  to  serve 

the  uses      .-.-.--.    202 
how  they  should  be  created      .        .        .        -        •  ibid, 
where  an  appointment  may  be  made  although   not 
within  the  express  words  of  the  power  ...    460 

UNALIENABLE 
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UN  ALIEN  ABLE  TRUST, 

what  amounts  to  it  -        -        -        -        -        -115 

See  Feme  Covert. 
USES, 

their  nature  before  and  since  the  statute   -        *        -1,11 
cannot  be  limited  on  uses         -        -        -        -        -       10 

whether  a  devise  to  one  to  uses  operates  under  the 
statute        -        --        -        -        -        -        -     134 

powers   in  wills  where  no  seisin   is  raised   are  not 
within  the  statute        -        •         ....    204 

See  Bargain  and  Sale.    Considera- 
tion.   Covenant  to  stand  seised. 
Scintilla  Juris.    Seisin. 
VALUE, 

of  lands  in  jointure  at  what  time  to  be  taken  -    529 

VESTED  INTERESTS, 

where  the  giil  of,  relates  unly  to  unappointed  shares  -    $$6 
VOID  LEASE.     See  Lease,  Power  to. 
VOLUNTEER.    See  Defective  Execution. 
WASTE, 

power  to  commit,  avoids  a  lease,  where     ...    630 
WIFE.    See  Baron  and  Feme.    Feme  Covert. 

WILL, 

where  a  power  to  appoint  by  authorizes  an  absolute 

assignment  .......50 

where  a  power  is  by  construction  confined  to  a  will  315 
power  to  appoint  by,  wh#re  it  can  be  barred  -  60 
revoked  by  partition  where  power  of  appointment  is 

reserved     ---.--.-85 
by  conveyance  to  uses  to  bar  dower  in  favour  of  tes« 

tator  under  a  contract  for  purchase  in  fee      -      '-    151 
by  ^  covenant  amounting  to  a  conveyance         -        -    397 
by  cancellation,  &c.        ......  ibid. 

power  over  real  estate  may  be  reserved  to  be  executed 

by  will  without  witness         -        -        -        -        -119 
but  not  to  the  owner  himself  by  his  own  will      -     121 
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WILL— C09i/tiive(/. 

executed  by  will  without  any  requiaitioD,  need  not 
be  in  the  presence  of  three  witoetses      -        -    208 
directing  a  settlement,  where  it  authorizes  a  power  of 

sale  and  exchange       •        ...        •        .        -    141 
where  it  ^ves  a  power  by  implication  to  executors  to 
sell    --------     167,  172 

required,  power  cannot  be  executed  by  deed    -        -    214 
but  a  will  being  in  the  form  of  a  deed  is  inmia- 
terial  --------    220 

and  where  general  words  as  *^  writing/'  **  instrument," 

are  in  the  power,  it  may  be  executed  by  will      '    -    S23 
of  persondty  required  to  be  duly  executed  and  attest- 
ed, one  witness  is  sufficient  •        -        -        .        -    339 
by  a  third  man       -------    a66 

required,  must  be  executed  as  a  proper  will      -        -    232 
so  where  a  ^*  writing  in  the  nature  of  a  will,"  is 
required      -------     333 

but  the  will  may  be  valid  as  to  personalty,  though 
void  as  to  realty  -        -    ,    -        -        -        -    334 

republication  of  cannot  operate  as  the  execution  of  a 
new  power  .----.-    303 

executed  under  a  power  may  be  revoked  •        "        -    311 
t  operates  as  a  proper  will     -    336 

of  personalty  must  be  proved 
as  a  proper  will       -        -    339 
defect  in  eseeutionn  of  wiH  of  real  estate  under  a 

power  may  be  siqppBed 367 

teehmeal  words  not  cnaential   -----    468 
See  Covenant.    Defective  Execution. 
Dfivise.     Excessive  £xbcution.    Exb- 
CVT01IS.   Febie  Covert.   Fine.   Lboa- 
cias.    Witness. 
WITNESSES, 

to  an  appointDient  by  wiil  of  veal  estate  not  necessary, 
■     where        -        -        -        -        -        -        -        -119 

WITNESSES 
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WITNESSES— conft'itMfrf. 

the  number  required  must  attest  the  appointment      -     212 

must  be  of  the  rank  required  -        -        -        •        •    ibid. 

must  attest  the  fact  of  signature,  where    ...    237 

whether  they  can  amend  the  attestation  after  the 

death  of  the  person  executing  the  power         -    241 

need  not  sign  an  attestation  unless  required       -        -    259 

See  Will. 

WORDS, 

by  what,  powers  may  be  created      -        -        -        -      97 
WRITING.    See  Will.  ' 
YOUNGER  CHILD, 

when  considered  an  elder  child        -        -        -413,511 


THE    END. 
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